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PREFACE. 


N HAN Books have already been 
written on the Subject of the 


following Sheets: and had they 
been as uſeful, as they are numerous, the 
preſent Work had never ſolicited the 
Approbation of the Profeſſion. It was in 
the View, no Doubt, of their Authors, to 
aſcertain the Practice of this Court, and 
to point out the beſt Mode of conducting 
its Suits; but ſo inattentive have they been 
to Matters of the firſt Moment, that 
Clerks and Students are often involved 
in Perplexity and Doubt, and cannot, 
without many painful Reſearches in other 
Authorities, and a great Expence of La- 
bour and Time, obtain that Information 
which the preſent Volume inſtantly ex- 
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hibits to View: a Conſideration certainly 


that cannot fail of proper Influence. 


Still farther; I flatter myſelf that my 
Publication takes Place in a Seaſon of pe- 
culiar Propriety : it is in Fact abſolutely 
neceſſary, fince the Practice of the Court 
of King's Bench 1s greatly increaſed and 
greatly reformed : it is now juſtly cele- 
brated for its Multiplicity and Diſpatch 
of Buſineſs, and its ſacred Attention to 
impartial Juſtice. And I hope I ſhall 
be pardoned if my profeſſional Reſpect in- 
duce me to look up to its great and il- 
luſtrious Chief Juſtice as the Author of 
it's Reputation: nor do I dread the Im- 
putation of Flattery when I aſſert, that 
his Lordſhip fuſtains unequalled Præemi- 
nence in the grand, judicial Qualifica- 
tions, ABILITY, ELoQUENCE, and 
INTEGRITY. 

As to his AB1L1TYyY, it will certainly 
demand a ſtrong Exertion of Faith in 


Poſterity to believe, that the Earl of 


Mansfield has diſpoſed of nearly Eight 
Hundred Cauſes in a fingle Year: and to 
3 his 
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his immortal Honor it will be recol- 
lected, that of ſo prodigious a Number, 
a few only have ever after been heard of, 
either in the Shape of Special Verdicts, 
Special Caſes; Motions for new Trials, 
or Arreſt of Judgment. Not a ſingle 
Inſtance of a Bill of Exceptions can be 
produced, unleſs in Criminal Caſes, Nor 
from the 6th of November, 1756, to the 
preſent Hour, has there been a final Dif- 
ference of Opinion, if we except in 
two very ſubtle and important Queſtions. 
But how will it excite Admiration and 
Applauſe, when it is conſidered, that his 
Lordſhip was, at the very Time, greatly 
advanced in Years, ſurrounded by po- 
pular Tumult, and engaged in National 
Councels. 


The Powers of his Mind are vaſt and 
comprehenſive: his Judgment is pene- 
trating, and finely illumined by a quick 
and brilliant Imagination : his Mode of 
reaſoning is nervous and convincing. And 
he diſplays a Subtlety of Diſquiſition, and 
a Depth of Argument that can be equalled 
only by his ELoQUENCE. | 
| The 


Millar againſt 
Taylor. 


4 Burr. 2303. 
2393 

The King 
agt. Wilkes. 
4 Burr. 2527. 
Ibid. 2561. 
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The Eaſe and Temper with which he 
adminiſters Juſtice, and the unqueſtioned 
Impartiality of his Deciſions, have ren- 
dered him dear to every Rank of the 
Profeſſion; and have placed his Integrity 
beyond the Reach of Malevolence. But 
conſcious Integrity is the Parent of For- 
titude: and in the Fortitude of a Judge 
the Commonwealth is deeply intereſted. 
And did ever a greater Inſtance of Firm- 
neſs of Soul demand the Veneration of 
virtuous Men, than when his Lordſhip 
reſiſted the Demands of a lawleſs Mul- 
titude. It was in the famous Queſtions 
of Outlawry. The Inſurgents demanded 
its Reverſal. He refuſed — They be- 
came more loud and more importu- 
nate — But he ſtill continued firm and 
unſhaken, and to the Clamors of the 
Violent, he oppoſed the Voice of Con- 
ſcience: aſſuring them, that unleſs they 
could find an Error to countenance ſuch 
a Step, he would for ever withhold his 
Conſent, and he concluded with the 


4 Burr. 2562. ſublime Quotation, Fiat Juſtitia ruat 


Caelum ”. 
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In a Word, if it be of general Concern 


that Appeals to Law ſhould be accelerated; 
and Coſts of Suit leſſen'd - that the In- 
jured ſhould find ample Redreſs; and the 
Violators of ſocial Peace meet their Pu- 
niſhment, then every good Man will re- 
joice whilſt his Lordſhip preſides in this 


Court as a public Bleſſing; and lament 
his Remoyal, as a public Calamity. 


It was my Object to comprize all that 
was truly uſeful in one Volume; and 
therefore I have not only rejected innu- 
merable Caſes, which have found a Place 


in ſimilar Publications, (though in my 


Conception, they are not at this day Law) 


but I have alſo ſtated ſo briefly thoſe 
Caſes and Precedents which modern 
Deciſions have confirmed, that I truſt the 


young Practitioner will be greatly eafed 
in this Department of his Profeſſion. I 


beg Leave, however, to recommend Care 


and Attention ; as an Error may not only 
be injurious to the Intereſts of the Client, 
but fatal to the Reputation of the Maſter : 
and fince Addreis and Diſpatch in Buſi- 
neſs depend ſo much on the Knowledge 
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when an Action ſhould be commenced, 
the Clerk would profitably employ the 
Vacations, if he entered up on the Roll 
all Iſſues joined, together with the Judg- 
ments of the Court; which would alſo 
inſtru him in the Art of Pleading. 


That no Errors have been admitted 
into this Work, I dare not aſſert: yet I 
believe that there are very few in Num- 
ber, and trifling in Conſequence, as 
I have uſed unremitting Diligence in 
guarding againſt their Entrance ; ſuch 
however as do exiſt, I hope the ſuperior 
Experience of my Friends will diſcover, 
and their Candour point out; and they 
may be aſſured that every neceſſary Cor- 
rection ſhall take Place in a ſubſequent 
Edition, if public Approbation ſhould 
demand it, | 


THE 


THE 
At and Jurisdiction 
" "OF THE 


Courts of King's Bench. 


OWARDS the latter end of the 
Norman period, the Aula Regis, 
which was before one great court, 

where the Juſticiar preſided, was divided 
into four diſtinct courts, 1. e. The Chancery, 
AHing's Bench, Common Pleas, and E xche- 
uer. 

The court of King's * (ſo called be- 
cauſe the king uſed formerly to fit there in 
perſon, the ſtile of the court ſtill being Co- 
ram ipſo rege,) is the ſupreme court of 
common law in the kingdom, and retains 
the greateſt ſimilitude with the antient Curia 
or Aula Regis; and was always ambulatory, 
and removed with the king wherever he 
went; for which reaſon all proceſs iſſuing out 
of this court in the king's name is returnable, 
« Coram nobis ubicunque fuerimus in Angliæ. 

4 Inſt. 73. 2 Inf: 24. Co. Ei 
For ſome centuries paſt it hath uſually ſat 
at Weſtminſter, being an antient palace - 
dhe 
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the crown ; but might remove with the king 
to York or Exeter if he thought proper to 
command it; and we find that "after Edcv. I. 
had conquered Scotland, it actually ſat at 
Roxburgh. Hall Hiſt. C. L. 2co. 

It is termed the Cuftos Morum of all the 


realm, and by the plenitude of its power, 


wherever it meets with an offence contrary 


to the firſt principles of juſtice, and of dan- 


gerous conſequences, (if not reſtrained), 
adapts a proper puniſhment to it. 2 Haw. 
PI. C, 6. 

It is very high and tinnſerndenti it keeps 
all inferior juriſdictions within the bounds 
of their authority; and may either remove 
their proceedings to be determined here, or 
prohibit their progreſs below: ſuperintends 
all civil corporations in the kingdom, com- 
mands magiſtrates and others to do what 
their duty requires in every caſe, where 
there is no ſpecific remedy. Protects the li- 
berty of the 1 by ſpeedy and ſummary 


interpoſitio; takes cognizance both of cri- 


minal and civil cauſes; the former 1s what 
is called the Crown Side, or Crown Ojice ; 
the latter is the Plea-/ide of the court. On 
the plea-ſide it hath an original juriſdiction 
and cognizance of all actions of treſpaſs, or 
other! injury alledged to be committed vi et 
armis :* of actions for forgery of deeds, main- 
tenance, Conſpiracy, deceit, and actions on 
the caſe, which alledge any falſity or fraud ; 
all of which ſavour of a criminal nature, al- 
though the action is brought for a civil re- 
medy, and makes the defendant liable in 
{triCtnefs to pay a fine to the king, as well 
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as damages to the injured party, It is now 


extended to all actions whatſoever (other 
than real actions) and has continued to do ſo 
for ages; it being ſurmiſed that the de- 
fendant is arreſted for a ſuppoſed treſpaſs, 
which he never has in reality committed; 
and being in the cuſtody of the marſhal of 
this court, the plaintiff is at liberty to pro- 
ceed againſt him for any other perſonal in- 
jury; which ſurmiſe, the defendant is not at 
liberty to diſpute; theſe fictions of law, on 
conſideration, are highly beneficial and uſeful, 
eſpecially as this maxim is ever invariably 
obſerved, © That no fiction ſhall extend to 
© work an injury; its proper operation be- 
ce ing to prevent a miſchief, or remedy an 
5 inconvenience, that might reſult from the 
ce general rule of law.” 3 Rep. 30. Ruth 
Rep. 502. 

It is a court of appeal, into which may be 
removed, by writ of error, all determinations 
of the court of Common Pleas, and of all 
inferior courts of record in Exzland; and to 
which a writ of error lies alſo from the court 
of King's Bench in Jreland. Let even this 
court is not the dernier reſort of the ſubject, 
for if he be not ſatisfied with any determina- 
tion here, he may remove it by writ of error 
into the Houſe of Lords, or the court of Ex- 
checquer Chamber, as the caſe may happen; 
according to the nature of the ſuit, and the 
manner in which it hath been inſtituted. 

It grants an habeas corpus to reheve per- 
ſons wrongfully impriſoned; for upon retura 
of the cauſe, they may be bailed or diſcharg- 
ed as the court ſhall think fit; allo e 
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mus's to inferior courts to oblige them to do 
their duty, and prohibitions to keep them 
within their proper juriſdictions, and may 


uniſh an inferior magiſtrate, or officer of 


Juſtice, for wilful or corrupt abuſe of his au- 


thority. 
This court cannot hold plea in any perſo- 


nal action where the debt or damage is leſs 


than 40s. a leſs ſum being beneath its dig- 
nity. By 43 Ez, c. 6. it is enacted, © That 
« if any perſonal action be brought in any of 
ner majeſty” s courts at Neſiminſier (not be- 
ce ing for any title or intereſt of lands, nor 
© concerning the freenold or inheritance of 
« any lands, nor for any battery) it ſhall ap- 
c pear to the judges of the ſame court, and 
© be io ſignified by the juſtices before whom 
© tie ſame ſhall be tried, that the debt or 
damages to be recovered therein ſhall not 
© amount to the ſum of 4os. ; that in every 
* fuch cafe the judges or juſtices, before 
© hom ſuch action ſhall be purſued, ſhall 
*© not award to the plaintiff any more coſts 
© than the ſum of the debt or damages ſo re- 
« covered ſhall amount to, but lefs at their 
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Ok Actions 


A Alion, is the form of a ſuit given 


by law, for the recovery of chat which 


is one's due, or it is a legal demand of a man's 


right; and invented to pre ſerve men's per- 


ſens and properties from the violence and 
injuſtice of others; it does in all inſtances of 


an 
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an injury being committed, either inflict a 
puniſhment upon the party offending, or 
give a recompence to the party injured. 

They are Criminal, or Ci ui. 

Criminal, wich lies for ſome penalty or 
puniſhment in tne party ſued, be it corporal 
or pecuntary, and are called actions penal. 

Popular adticnus, whereby a man hath 
committed a breach of ſome penal ſtatute ; 
and it is called a popular action, becauſe it 
is not given to one ſpecially, but generally to 
any that will proſecute as well for himſelf, as 
the king, and it is generally called a qui tam 
action, becauſe it is brought by a perſon 
eg tam pro dom no rege, Sc. quam pro ſe 
« 1ſo in hac parte ſeguitur.“ 

Civil actions, are divided into real, per- 
ſonal, and mixed. R=al, which concern real 
property only, are ſuch whereby che plaintift, 
or demandant, claims title to any lands or 
tenements, rents, commons, or other here- 
ditaments, in fee ſimple, fee tail, or for 
term of life: but theſe actions are now laid 
aſide, being very dilatory and expenſive; and 
a more commodious method is contrived to 
diſpute the title of lands, called an 2 

Perſonal actions, are account, aſmpſit, 
venant, debt, aſſault and battery, . 20% iinpri- 
ſonment, cafe, and treſpaiſs. 

Mixed actions, are ſuits partaking of the 
nature of the other two, wherein ſome real 
property is demanded, and alſo perſonal da- 
mages for a wrong ſuſtained; as for inſtance, 
ejeftment, which intitles the plaintiff not 
only to reſtitution for the term of years, but 
alſo ama for the wrong : waſte not only 
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to recover the land waſted, but alſo treble 
damages, which is a perſonal recompence; 
and under theſe three heads, may every 
ſpecies of remedy, by ſuit or action, be com- 
prized. 

Account, lays againſt the bailiff or re- 
ceiver to a lord, or others, who by reaſon of 
their offices and buſineſſes are to render ac- 
compt, but refuſe to do it, and by Stat. 4 Ann. 
c. 16. It may be brought againſt the 
* executors and adminiſtrators of every 
«© guardian, bailiff, and receiver, and by one 
* Jointenant, tenant in common, his execu- 


© tors, &c. againſt the other as bailiff for 


* receiving more than his ſhare, their exe- 
te cutors, &c. but the moſt ready way is 
ce now to file a bill in equity.” 

Aſſumpſit, is an action founded upon a 
contract, either expreſſed or implied; there 
are two ſorts, a general indebitatus aſſump- 
ſit, and a ſpecial aſſumpſit. 

Indebitatus Afſumpſit will lie in no caſe, 
but where debt will lie; therefore it muſt be 
for a particular undertaking, or collateral 
promiſe to diſcharge the debt of another, as 
for not making a good title to land ſold ac- 
cording to promiſe; not paying money upon 
a bargain and ſale according to agreement; 
not delivering goods upon promile, on de- 
mand, &c, 

Implied Aſſumpfit, is where goods are 
fold, or work 1s done, without any price 

agreed upon on a quantum meruit ; the law 
implies a promiſe and ſatisfaction to the va- 
lue. And there is another implied afump- 


fit, which is, when one has received money 


belonging 
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belonging to another, without any valuable 
conſideration given on the receiver's part. 
It alſo lies for money paid by miſtake, or on 
a conſideration which happens to fail, or 
through impoſition, extortion, or oppreſ- 
ſion, or where undue advantage is taken of 
the plaintiff's ſituation, 4 Burr. 1012. For 
money laid out and expended for the uſe of 
another, the law implying a promiſe of re- 
payment, and upon an account ſtated. 
Carih. 446. 

Covenant, ariſes where an agreement 15 
made by deed or writing ſealed, between two 
| perſons at the leaſt ; each to perform certain 
covenants on his part; he that is aggrieved 
may have this action, and recover damages 
for the breach of the covenant, beſides coſts. 

Debt. This action was formerly very much 
uſed, but now is ſeldom brought but upon 
ſpecial contracts, under ſeal, and matters of 
record; for if brought upon ſimple contract, 
the plaintiff labours under two difficulties: 
Firſt, the defendant has the advantage of 
waging his law if he thinks proper; and ſe- 
condly, the plaintiff muſt recover the whole 
debt he claims, or nothing at all. For the 
debt is one ſingle cauſe of action fixed, and 
determined; and which, if the proof varies 
from the claim, cannot be looked upon as 
the ſame contract whereof the performance 
is ſued for. Dyer 219. It lies on a judg- 
ment given in an inferior court in the courts 
above, though under 408. becauſe it is war- 
ranted by Stat. Cro. Eliz. 96 Roll. Abrid. 
600. 1 Wilſon 316. 23 H. 8. c. 15. 
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Aſſault, lies where there is an attempt or 
offer to beat another without touching him; 


as if one lifts up his cane or his fiſt in a 


threatning manner at another; or ſtrikes at 
him, but miſſes him. Finch 202. Battery 
is the unlawful beating of another. The 
leaſt touching of another perſon wilfully, or 
in anger, is a battery; for the law cannot 
draw the line between different degrees of 
violence, and therefore totally prohibite the 
firtt and loweſt ſtage of it; every man's per- 
ſon being ſacred, and no other having a 
right to meddle with it in any the ſlighteſt 
manner. 6 Mod. 173. 149. Vent 256. 
Aſjfault and falſe impriſoument. This ac- 
tion lies for every confinement of the perſon 


without ſufficient authority, and is commonly 
joined to an aſſault and battery; for every 


impriſonment includes a battery, and every 
battery an aſſault. 2 af. 589. 

Caſe. This ation lies in a great variety 
of inſtances, viz. For affecting a man's repu- 
tation or good name, by malicious, ſcanda- 
lous, and flanderous words, tending to his 


2 Hob, 138. damage and derogation=. On an aſſumpſit 


or undertaking by affecting a man's health, 


| whereby any unwholſome practices of ano- 


ther, a man ſuſtains any apparent damage in 
his vigor or conſtitution ; as by ſelling him 


Roll. Abrid, bad proviſions or wines®, by the exerciſe of 


95 * 


2 noiſome trade which infects the air in his 
neighbourhood ; or by the neglect or unſkil- 
ful management of his phyſician, ſurgeon, 


11H. 6. 18. Or apothecary *. Againſt carriers and others 


* 10 Ann c. upon the cuſtom of England ; innkeepers 
ET 1 


for 
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for goods ſtolen in his houſe while he is a 
gueſt. For deceits in contracts, bargains, * Moor 177. 
and ſales ; for negligence ; keeping a dog Danv. 173. 
accuſtomed to bite ſheep? ; taking or entic- 1 Vent. 190. 
ing away my ſervant or apprentice, whereby 
J loſe his ſervice *; diſturbance in the uſe of 
a ſeat in the church '; for injuries done in Moorgo7. 
commons ©; for malicious Pf; k Style 168. 
conſpiracy, eſcape, and reſcous ; for ſtop- 1 x Salk 15. 
ping up a water-courſe or way; breaking 
down a party-wall; ſtopping of antient 
lights, and for any private nuſance to a 
man's walls, light, or air =; againſt ſheriffs “ 3 Inſt. 237. 
for default in executing writs »; for diſturb- 57 55 
; - ; 3 Cro. 277. 
ing a parſon in taking his tithes, &c. 2 Cr. Wy 
47. 

Trover is a ſpecial action on the caſe, 
which one man hath again: another, who 
hath in his poſſeſſion any of his goods by de- 
livery, finding, or otherwiſe; and ſells or 
makes uſe of them without his conſent, or 
refuſes to deliver them on demand; and it 
is to recover damages to the value of the 
goods. 2 Lill. Ar. 618. 

Detinue lies for the recovery of goods in 
ſpecie, and alſo damages for the detainer, 
and it lies againſt a perſon who has them ei- 
ther by delivery or finding. But as the de- 
fendant in this action may wage his law, 7ro- 
ver is the action in more common uſe. 

Treſpaſs, lies for an injury done by one pri- 
vate man to another, as entering on another 
man's ground without a lawful authority, 
ar d doing ſome damage however inconſider- 
able to his real property. For the right of 
*eum and tum, or property, in lands being 

once 


2 1 Cro. 177. 
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| 
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once eſtabliſhed, it follows as a neceſſa 


conſequence that this right muſt be exclu- 
five ; that 1s, that the owner may retain to 


himſelf the ſole uſe and occupation of his 


foil; every entry thereon, without the 
owner's leave, and (if contrary to his expreſs 
order), is a treſpaſs or tranſgreſſion. The 
party mult have property 1n the ſoil, and ac- 
tual poſſeſſion by entry, to be able to main- 
tain it: or, at leaſt, it is requiſite that the 
party have a leaſe and poſſeſſion of the veſ- 
ture and turbage of the land. Moor. 456. 
1 Int. 57. n. 2 £48. 4br. 
596. 2 Roll. Abr. 545. 


For whom and againſt whom 
an Acton will lie. 


F N all actions, there muſt be a perſon 
I able to ſue, and no perſons (except 
perſons attainted of treaſon or felony, out- 
lawed and excommunicated perſons, perſons 


convict of premunire, or profeſſed in orders 


of the papal religion, as friars, monks, &c.) 
(unleſs they have obtained a pardon) infants, 
teme coverts, (unleis by ſpecial cuſtom), or 
perſons not in rerum natura, are exempt 
from ſuing, and executors or perſons out- 
lawed have a right to ſue in right of their 
teſtator or inteſtate. 1 Inſt. 128. 

They may be brought againſt all perſons 
whether attainted of treaſon or felony, a con- 
vict recuſant outlawed, and excommunicat- 
e. ep. 3- | 

But 


Foz whom and againſt whom, &c. 
But care muſe be taken how ſuch actions 
are brought, as if an infant is plaintiff, he 
muſt ſue by his next friend or guardian, 
unleſs he ſue with others as executor, and 
then he may ſue by attorney, for all of them 
together repreſent the teſtator. If an infant 
is ſued, he muſt appear by a guardian. If 
an ideot ſue or be ſued, he muſt do it in per- 
ſon. A married woman muſt ſue with her 
huſhand, and in all cafes where they are both 
ſued, (although the huſband may anſwer 
alone) yet the wife ſhall never be forced to 
anſwer without her huſband, (except it be a 
ſole merchant, z. e. When ſhe carries on A 
ſole and ſeparate trade, which is by the cuſ- 
tom of London only). 10 Mod. 6. 1 Inſt. 135. 

Executors, when they bring an action, 

muſt all be named; but when an action is 
brought againſt them, it muſt be only 
agalnſt fuch of them as do adminiſter. 

Alſo, if two men have lands and goods 
together in joynt-tenancy, and be wronged 
in them, they muſt ſue jointly ; tenants. in 
eommon ought to Join in actions perſonal, 
but not real; and in aſſize and ſlander of 
title, they ought to ſever. Divers perſons 
may have an action of treſpaſs jointly for 
goods taken, or the like; but of battery, or 
ſuch perſonal treſpaſs, the action ought to be 
ſingle; if one treſpaſs be done by divers, the 
plaintiff may make it joint, or ſeveral, as he 
pleaſes; and yet two that join in a treſpaſs, 
do ſo make one treſpaſſer, that one of them 
is anſwerable for the other, and if they be 
ſued in one action, they may ſever in pleas 


and iſſues, and a releaſe to one is a releaſe to 
all. 


£ 


Foz whom and againſt whom, &c. 
all. Alſo the jury muſt aſſeſs damages for 
all, but there ſhall be but one ſatisfaction; 
and where a Joint action doth lie againſt ſe- 
veral perſons, and ſome of their names are 
known, and ſome are not, the action may be 
brought againſt them that are known by 
their particular names, and declare with a 


fimul cum aliis, Sc. 2 Till. Abr. 469. Comb. 


260. 


Within what time Actions are 
to be Drought. 


HE limitation of ſuits is founded in 
public convenience; and attended 

with ſo much utility, that courts of equity 
adopt the ſtatutes made for that purpoſe, as 
a poſitive rule ; and apply it by the parity of 


reaſon, to caſes not within it. 


By the 32 H. 8. c.2. No perſon ſhall 
© have a writ of right of the poſſeſſion of his 
c anceſtor, but within ſixty Years, nor of his 


<« own but within thirty years. 


And N. B. A claim or entry, to prevent 
the ſtatute, muſt be upon the land, unleſs 
there ſhall be ſome ſpecial reaſon to the con- 
trary. Salk. 205. 2 Str. 1086. 

By 21 Jac. I. c. 16. © All writs of forme- 
don ſhall be ſued within twenty vears next 
< after the title or cauſe of action firſt deſcend- 
* ed or fallen, with a proviſo that if the per- 
<* ſonentitled to fuch writ be at the time of the 


e ſaid right firſt deſcended or fallen, within 


ce twenty-one years, feme covert, nen compos 
«K mentis, 


Caithin what time Aﬀions, &c. 
mentis, impriſoned or beyond the ſeas, then 
e {ſuch perſon and his heirs may, notwithſtand- 
ce ing the ſaid twenty years be expired, bring 
« his action, or make his entry as he might 
< have done before this act; ſo as ſuch perſon 
or his heirs, ſhall within ten years next after 
© his full age, diſcoverture, &c. take benefit 
« of, and ſue forth the ſame, and at no time 
< after the ſaid ten years.” 

By i c. 5: All actions, . 
brought for any forfeitures on any penal 
« ſtatute made, whereby the forfeiture 1s 1- 
© mited to the queen, ſhall be brought within 
© two years; and all actions upon any penal 
ee ſtatute, the benefit whereof is limited to the 
© king and to the proſecutor, ſhall be brought 
© withinone year; and in default of ſuch pur- 
ſuit, then to be brought for the queen within 
© two years after that year ended. And if any 
« ſuit ſhall be brought after the time in that 
e behalf before limited (except on the ſta- 
ce tute of tillage), the ſame ſhall be void and 
<« of none effect.“ 

By 21 Jac. 1. c. 16. Actions for words 
* ſhall be commenced and ſued within two 
« years next after the words ſpoken, &c.” 

N. B. This does not extend to ſcandalum 
magnatum, nor to caſes where the ſpecial da- 
mage is the giſt of the action; but where the 
words of themſelves are actionable, ſpecial 
damage will not take 9258 out of the ſtatute. 
1 Sid. 95, Saunders 

$23, 0 All actions e of aſſault, bat- 
« tery, wounding, impriſonment, or any of 
*« them, ſhall be commenced within four years 
« ncxt after the cauſe of ſuch actions or ſuits.” 


If 


14 


Within what time Ifffons, &c. 
If treſpaſs be brought for beating a ſer- 


vant, per quad ſervitium amiſit, this is not 


ſuch an action as is within the ſtarute, being 
founded on the ſpecial damage. Salk. 206. 

c All actions of treſpaſs, quare clauſum fregit, 
ce actions of treſpaſs, detinue, trover, and reple- 
ce vin, for taking away of goods and chattels; 
cc actions of account (other than ſuch accounts 
« as concern the trade of merchandize between 
cc merchant and merchant, their factors and 
ce ſervants), actions on the caſe (except ſlan- 
<« der); actions of debt, grounded upon any 
© lending or contract without ſpecialty, debt 
ce for arrearages of rent, are to be brought 
be within ſix years next after the cauſe of ac- 


cc tion.“ id. 8 


$ 18. 19. Proviſion is made for feme 
coverts, perſons that are non compos, impri- 
ſoned or beyond ſea, and infants. 

Debt on 2 Ed. 6. for tithes, on an award, 
for a fine of a copyholder, rent on an inden- 
ture of leaſe, or for an eſcape, are not — 
the Stat. 1 Sid. 305. 1 Saund. 33. De 
1 Lev. 273. nor can it be pleaded by any 


ſheriff to an action brought againſt him for 


money levied on a Feri Facias, becauſe the 
action is founded in maleficio, as alſo upon 


the judgment on which the eri facias iſſued, 


which is a matter of record. 1 Mod. 205. 
212. A charity 1s not barred by length of 


time, 2 Vern. 399. A legacy is not within 


the ſtatute, 1 Vern. 256. nor on a mort- 
gage. 1 Chan. Caſ. 102. 


Uenue. 
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Venue. 


EN UE (Liſcenetum, or Viſnetum, is 
* taken for a neighbouring place). It 
is the place where a jury are to come for trial 
of cauſes, F. N. B. 115. and from whence 
it is called vicenitum or venue, Many nice- 
ties which were formerly to be obſerved with 
reſpect to laying of the venue, are now re- 
moved by the 4 & 5 Arn. c. 16. which 
enacts © That every Venire facias for the 
trial of any ifſue, ſhall be awarded of the 
ce body of the proper county where ſuch iſſue 
ce js triable.” Alſo ſee Stat. 24 G. 2. c. 18. 
which extends to trials on penal ſtatutes. 
All real and mixed actions, as waſte, eject- 
ment, treſpaſs for breaking the cloſe, cut- 
ing down trees, ſpoiling the corn, graſs, &c. 
and debt upon an eſcape are local, and muſt 
be laid in the county where the cauſe of ac- 
tion aroſe, or where the lands lie; 2 Lill. 
Abr. 78 2. but perſonal and tranſitory actions, 
as debt, detinue, aſſault and battery, deceit, 
trover, account, caſe for a falfe return, co- 
venant, &c. may be brought in any county, 
(except it be againſt officers of places, &c.) 
which muſt be laid where the fact was com- 
mitted, 21 Fac. I. c. 12. J g. or the defend- 
ant will be found not guilty; Ce. Lit. 282. 
2 Inſt. 235. but a nuſance muſt be laid in the 
proper county. Mich. 8 Ann. K. B. 
Informations and popular actions muſt be 
laid in the proper county, 21 Fac. 1. c. 4. or 
2 ; detendant 


15 


16 


Uente. 
defendant ſhall be found not guilty : debt 


for rent againſt the aſſignee of a term on the 
privity of eſtate 1s local, and will lie no 
where but in the county where the lands are, 
Cro. Car. 133. Jones 43. 


Df c hanging the Uenue in 
l Actions. 


HE Stat. 6 R. 2. c. 2. having order- 

ed all writs to be laid in their proper 
counties, this, as the judges conceived, im- 
powered them to change the venue, if re- 
quired, and not to inſiſt rigidly on abating 
the writ; which practice begun in the reign 
of James 1. 2 Salk. 6750. and this power is 
diſcretionally exerciſed, fo as not to cauſe, 
but prevent a defect of juſtice; therefore the 


court will not change the venue to any of 


the four northern counties, previous to the 
ſpring circuit; becauſe there the aſſizes are 
holden only once a year, at the time of the 
ſummer circuit. Str. 480. It will ſome- 


times remove the venue from the proper ju- 


riſdiction, (eſpecially of the names and li- 
mitted kind) upon a ſuggeſtion, duly ſup- 


ported, that a fair, impartial, or at leaſt a ſa- 


tisfactory trial cannot be had therein. Stra. 


874. 3 Burr. 1654. In the laſt caſe it ap- 
peared, © That the verdict was againſt the 


© weight of evidence, and a new trial grant- 


3.679; "and the motion was to change the ve- 


e nue from the city of Cheſter, to the county 
< at large, which was ordered.“ 
The 


Df changing the Genue, &c. 

The venue cannot be exchanged but to a 
county where the whole cauſe of action aroſe, 
1 Fil. 178. 

An attorney has no privilege to have the 
venue changed into Middleſex where he is de- 
fendant, though he has a privilege when 
oy rat to lay it and keep it there; (unleſs 

e ſues in auter droit as executor, &c. or 
Jointly with another perſon), then the privi- 
ledge 1s loſt, 4 Burr. 2027. Barriſters and 
officers of the court have the like privilege, 
Ibid. | 
It cannot be changed from Middle/ex into 
any Welch county. 4 Burr. 2450. 

As to the time when, and the method how, 
to change the venue, ſee title Venue. 


Ok the Pqocedings in this 
Court. 


HERE are two ways to proceed 
in this court, the one by ſpecia} ori- 
ginal, the other by bill; if the debt is large, 
and the plaintiff has cauſe to think the de- 
fendant will bring a writ of error after judg- 
ment, the beit method 1s to bring the action 
by Original writ, which iſſues out of the 
court of Chancery, and 1s 2 mandatory letter 
from the king, under the great fea), and di- 
rected to the ſheriff of the county wherein the 
injury is ſuppoſed to be, requiring him to 
command the defendant either to do juſtice 
to the complainant, or elſe to appear in court, 
and aniwer the accuſation againt him; 
natever the ſheriff does, he mutt certify to 
the court together with the writ itſelf. 


C l Theſe 
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Ok the Pꝛoceedings in this Court. 

Theſe writs are either optional, or peremp- 
tory ; or, in the language of the law, they are 
either a precipe, or a fi te fecerit ſecurum. 
The precipe is in the alternative, “com- 
© manding the defendant to do the thing re- 
* quired, or ſhew the reaſon why he hath 
© not done it.” The ufe of this writ is 
where ſomething certain is demanded by the 
plaintiff, which is in the power of the de- 
fendant himſelf to perform; as to reſtore the 
poſſeſſion of land, to pay a certain liquidated 
debr, to perform a ſpecific covenant, to ren- 
der an account, and the like; in all which 
caſes the præcipe is drawn up in the form of a 


command to do thus, or ſhew caule to the 


contrary ; giving the defendant his choice to 
redreſs the 1 injury, or ſtand the ſuir. The 
other is called a fi feceret te ſecurum ; from 
the words of the writ, which directs the ſhe- 
riff © to cauſe the defendant to appear in 
«© court, without any option given to him, 
de provided the plaintiff gives the ſheriff ſe- 
<«« curlty effectually to proſecute his claim.“ 
This writ is in uſe, where nothing is fpect- 
fically demanded, but only a ſatisfaction in 
general; to obtain which, and miniſter com- 
plete redreſs, the intervention of ſome judi- 
cature is neceſſary, ſuch are writs of treſpaſs, 
or on the cate, wherein no debt or other ſpe- 
cific thing is ſued for in certain, but only 
damages to be aſſeſſed by a jury. For this 
end the defendant is immediately called to 
appear in court, provided the plaintiff gives 


good ſecurity of proſecuting his claim. Both 


writs are teſted or witneſſed in the king's own 
name, ng Ourſelf at W eſtminſter, or 
& wherever the chancety may ve held.“ 

The 
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Of the Proceedings in this Court: 

The ſecurity here ſpoken of, to be given 
by the plaintiff, is common to both writs, 
though it gives denomination only to the 
latter. The whole of it is at preſent be- 
come a mere matter of form; and Jehn Doe 
and Richard Roe are always returned as 
pledges for this purpoſe. The uſe of them 
was to anſwer for the plaintiff, who in caſe 
he brought an action without cauſe, or 
failed in the proſecution of it when brought, 
was liable to an amercement from the crown, 
for raiſing a falſe accuſation; and ſo the 
form of the judgment ſtill is. Finch 189, 
232. 

The day on which the defendant is order- 
ed to appear in court, and on which the 


ſheriff is to bring in the writ, is called the- 


return of the writ; it being then returned 
by him to the King's Bench at HMeſtminſter, 
and made returnable in term, at the diſtance 
of at leaſt 15 days from the date or teſte, that 
the defendant may have time to come up to 
Weſtminſter, even from the molt remote parts 
of the kingdom. 

This writ cannot iſſue unleſs the cauſe of 
action be ten pounds or above, on pain of 
ten pounds, and the proceedings thereon to 
be void. 5 G. 2. c. 27. 21 G. 2. c. 3. 

A bill, is a ſhewing in writing the cauſe 
of complaint by the plaintiff againft the de- 
fendant, wherein the party is ſuppoſed to 
have received ſome wrong, and it is the 
ground work of the cauſe; it need not be 
fled in the office, (unleſs the defendant 
have privilege, or be in actual cuicody of 
the marſhal or ſheriff), but if he be in actual 

C2 cuſtody, 
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Ok the Pꝛoceedings in this Court. 


cuſtody, then it muſt be filed to warrant the 
declaration; which 1s no more than a copy 
of it, or defendant will be intitled to his ale 
charge. 

If the defendant is not in cuſtody, the or- 
dinary courſe of proceeding is by proceſs, en- 
titied a bill of Midd. eſex ; being ſo called, 
becauſe the court now fits in that county. 

The bill of Middleſex (which was former- 
ly founded on a plaint of treſpaſs gaare clau- 
Jam fregit, entered on the records of the 

ourt) iss a kind of capias directed to the ſhe- 
ri H of that county, and commanding him to 


take. the defendant, and have him before 


the king at //eſiminſler, on a day prefixed, to 
aniver to the piaintiff of a plea of treſpaſs; 
tor the accuſation of treſpaſs gives the court 
Juriſdiction, whatever elſe may be the real 
cauſe of action. It mult be perſonally ſerv- 
ed on the defendant if he can be found in 
that county; but if not, then there iſſues 
out a writ of Latitat, to the ſheriff of ano- 
ther county (as Oxon) which recites the bill of 
Midalleſex, and proceedings thereon thus, 
Hud that it is teſlified that the defendant” 
© latitat et diſcurrit“ © u, and wanders 
« about in Oxtoraſhire, and therefore commands 
c thefrueriſ/ to late him, and have his body in court 
© on Ilie day of the return. But if the defend- 
an l ves in any other county, the Ilatitat is the 
rſt proceſs which iſſues to take the defend- 

ant, and may be ſued out upon a ſuppoſed, 
and not an actual bill of Middleſex iſſued 
prior; a notice in writing being wrote at the 
bottom of ſuch writ or proceſs directed to 
the deſeadant to appear by his attorney in 
-- court, 


Of the Pyocerdings in this Court. 
court, to defend the action, to which the 
defendant may appear or not ; which is re- 
corded. If he appears, he finds ſureties for his 
future attendance and obedlence, called com- 
mon bail, being the ſame perſons that are 
pledges for the plaintiff's proſecyriany FA 
John Dor and Richard Roe. If the defendant 
does not appear upon the return, or in eight 
days after, the plaintiff may enter an appear- 


ance for him, and proceed thereupon, as if the 


defendant hat done it himſelf. 12 Ges. I. 
£29, 2002, c 23. - 

But if the defendant is keld to bail, there 
mult be added to theſe writs a clauſe of ac- 


ælbiam, to the uſual complaint of treſpaſs; the 
bill of Middleſex, commanding the defendant . 


to be brought in to anſwer the plaintiff in a 
plea of treſpaſs, © And alſo to a bill to be ex- 
<6 hilited againſt Him for one bundred pounds 
« debt, or upon promiſe, as the caſe is, the 
complaint of treſpaſs, giving cognizance to 
the court, and that of debt, authorifing the 
arreſt; 17 2 fat 2. 24 

When the defendant 1s regularly arreſted, 
he mutt either po to priſon for ſafe cuſtody, 
or put in ſpecial bail ro the ſheriff, the in- 
tent of the arreſt being only to compel an 
appearance in court at che return of the writ, 
that purpoſe is equally anſwered, whether 
the ſheriff detains his perſon, or takes ſuffi- 
cient-ſecurity for his appearance, called bail ; 
and he is ſuppoſed to continue in the cut- 
tody of the bail, inſtead of going to gaol. 
12 Ce. © 29. 

On the return of the writ, or witkin four 
days after, the defendant muſt appear ac- 

C3 cording 
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Of the Pꝛoceedings in this Court. 


cording to the exigency. This is effected 
by putting in, and juſtifying bail, called 
putting in bail above. If this be not done, 
and the bail that are taken by the ſheriff be- 
low are reſponſible perſons, the plaintiff may 
take an aſſignment from the ſheriff of the 
bail bond (under the fat. 4th and 5th Ann, 
c. 16,) and bring an action thereupon againſt 
the ſheriff's bail: but if the bail, ſo accepted 
by the ſheriff, be inſolvent perſons, the 
plaintiff rnay proceed againft the ſheriff him - 
ſelf by calling upon him firſt, to return the 
writ, (if not already done), and afterwards 
to bring in the body of the defendant ; and, 
if the ſheriff does not then caule ſufficient 
bail to be perfected, he will be reiponſible 
to the plaintiff, 

Theſe bail, who muſt at leaſt be two in 
number, muſt enter into a recognizance in 
court, or before the judge or commiſſioner, 
if by bill, © that if the defendant be con- 
© demned in the action, he fhall pay the coſts 
% and condemnation, or render himſelf a pri- 
« ſoner, or that they will pay it for him; 
which recognizance 1s tranſmitted to the 
court on a ſlip of parchment, entitled 2 bail 
piece; if by original, in a certain ſum, double 
the debt ſworn to; and, if required, the 
bail muſt juſtify themſelves in court, or be- 
fore the commiſſioner in the country, © by 
© ſwearing themſelves houſekeepers, and 
© each of them to be worth double the ſum, 
ce for which they are bail, after payment of 
« all their debts.” 

They may afterwards Sis them- 
elves by ſurrendering the defendant into 

_ cuſtody, 


Of the Pyoceedings in this Court. 
cuſtody, within the time allowed by law, 
R. K. 1 

Wh the adant has filed common 
bail, or put in ſpecial bail, as the caſe re- 
quires, the next proceeding on the part of 
the plaintiff is, to declare againſt him, by 
delivering a declaration, which is the com- 
Plaint, being an amplification or expoſition 
of the original writ (if the plaintiff pro- 
ceeds by original), upon which his action 
is founded; and ii in treff als, with the ad- 
ditional circumſtances of time and place 
when and where the injury was committed. 
When the defendant is brought into court, if 
the action is by bill, the plaintiff may de- 
clare in whatever action, or charge him with 
whatever injury he thinks proper, (unless 
he has held him to bail by a ſpecial ac-etiam) 
which the plaintiff is then bound ro purſuc, 
but care is to be taken how ſuch declaration 
is framed, as the law requires it ſhould 
contain four things, v/z, truth, certainty, 
order, and congruity; and in perſonal ac- 
tions, the day, year, and pl: ace ought to be 
expreſſed, but not in rcal actions. 

This ee concludes with theſe 
words, and . he dings his ſtitt, &c. 
by which word {it was antien tly underſtood 
the win; or followers of the plaintiff; 
For in {former times the law would not put 
the defendant to the trouble of an{werins 
the charge, till the plaintiff had made out at 
leaſt a probable caſe. Era. 400, At the 
end of the declaration, if the ſuit be by 
bill, are added alſo the plaintiff's common 
pledges of PI oſecution, N uu Doe and 
C- 4 eh 
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Ok the PDꝛotcedings in this Court. 


« Richard Roe,” which are now mere names 


of form; though formerly they were of uſe 

to anſwer to the king for the amerciament of 

the plaintiff, in caſe he were nonſuited, barred 

of his action, or had a verdict and judgment 
againſt him, 3 Bulſt. 275. 

When the plaintiff has ſtated his caſe in 
the declaration, it is incumbent on the de- 
fendant, within a reaſonable time, to make 
his defence, and put in a plea, or elſe the 


plaintiff will at once recover judgment by 


default againſt him. R. Mich. 10 Gee. 2. 
Defence, is à general aſſertion that the 
laintiff hath no ground of action, which 
aſſertion is afterwards extended and main- 
tained in his plea, but before he puts in his 
plea, he may crave oyer of the bond or other 
pecialty upon which the action is brought; 
that is to hear it read to him, , the gcnerality 
of defendants in the times of antient ſim- 
plicity being ſuppoſed incapable to read it 
themſelves, wiicreupon the whole is entered 
vervaliy upon the record, and the defendant 
may take advantage of any condition, or 
her part of it, not ſtated in the plaintiffs 
declaration. 
Pleas are of two ſorts, dilatory, and pleas 
to the afiien. Dilalory, are ſuch as tend 


merely to delay or put off the ſuit by queſ- 
tioning the propriety of the remedy, rather 


than by denying the injury. Pleas to the 
action, are ſuch as diſpute the very cauſe of 
ſuit. The former cannot be pleaded after a 
general imparlance, which is an acknowledg- 
ment of the propriety of the action, but the 
latter may. 

They 
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Of the Pꝛoceedings in this Court. 

They are either to the juriſdiction of the 
court, the diſability of the plaintiff, or in 
abatement lo the writ, or count, as by miſ- 
naming the defendant, which is called a mi iſ- 
Homer, or other want of form in any ma- 
terial reſpect, or it may be that the plaintiff 
is dead, or of a ſuit depending in another 
court for the ſame cauſe of action. | 

The former were very often uſed without 
any foundation of truth, and calculated only 
for delay ; therefore by 4 and 5 Ann, c. 16. 
affidavit muſt be made of the truth thereof. 

If you plead to the juriſdiction, you only 
make half a defence, “ that is, “ defends 
e the wrong and injury,” for if you ſay 
«© when, Sc.“ it gives a juriſdiction to the 
court, Co. Lit. 127, and conclude to the 
cognizance of the court, © proving judg- 
ce ment whether the court will nave further 
ce cognizance of the ſuit.” Salk. 298. Pl. . 

Pleas to the diſability conclude to the 
perſon « by praying judgment if the ſaid plain- 
« tiff ought to be anſwered.” Tut. 44. 639; 
and pleas in abatement (when the ſuit is by 
original) conclude to the writ, or declara- 
tion, by praying © judgment of the writ, or 
= declaration, and that the ſame may be 
« quaſhed,” caſſetur, made void or abated, 
s Mod. 132; but if the action be by bill, the 
plea muſt pray © judgment of the bill, and 
not of the declaration; the bill being here 
the original, and the declaration only a a copy 
of the bill. 

When theſe are allowed, the cauſe is ei- 
ther diſmiſſed from that juriſdiction, or the 


Plaintiff is ſtayed till his diſability be re- 


moved; 


"my 
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moved; or he is obliged to ſue out a new 
writ, by leave obtained from the court, or 
to amend and new frame his declaration, 
Co. Entr. 271. But when they are overuled 
as frivolous, the defendant has judgment of 
reſpondeas oufter, or to anſwer over in ſome 
better manner. Carth. 447. 5 Mod. 399. 
Ray. 329. 1t 1s then incumbent on him to 
plead a plea to the action ; that 1s, to an- 
ſwer the merits of the complaint, which is 
done by confeſſing or denying it. A con- 
feſſion of the whole complaint is not uſual, 

for by that, the defendant ends the matter; 
to avoid which he may ſuffer judgment to go 
by default. But frequently he confeſſes one 
part of the complaint (by a cognovit actionem 
in reſpect thereof) and traverſes, or denies 
the reſt, in order to avoid the expence of 
carrying that part to a formal trial, which 
he has no ground to litigate. A ſpecies of 
this ſort, of confeſſion 1s by payment of mo- 
ney into court; which 1s neceſſary upon 
pleading a tender, or by paying into the 
hands ok the proper officer of the court as 
much as the defendant acknowledges to be 
due, together. with the coſts hitherto in- 
curred, in order to prevent the expence of 
any farther proceedings; and if after the 
money paid, the plaintiff proceeds, it is at 
his own peril. He may alſo plead a ſet-off, 

whereby the defendant acknowledges the 
juſtneſs of the plaintiff demand on the one 


hand; but on the other ſets up a demand af 


his own to counter-balance that of the 
plaintiff, either in the whole, or in part; 


but this muſt be where there are mutual 


debts 


Of the Proceedings in this Court. 
debts between the parties. 2 G. 2. c. 22. 
8G. 

Pleas that totally deny the cauſe of com- 
plaint, are either the general iſſue, or a ſpe- 
cial plea in bar. 

The general iſſue, or general plea, is what 
traverſes, thwarts, and denies the whole de- 
claration; without offering any ſpecial mat- 
ter to evade it, as in treſpaſs, either, vi et 
armis, or on che caſe for conſequential damage, 
not guilty ; in debt upon contract, il debet, 
be owes nothing; in debt on bond, non eft 
Factum, it is not his deed; on an aſſumpſit, 
non aſſumpſit, he made no ſuch promiſe ; or in 
real actions, nul rort, no wrong done; nul 
Ali ſeiſin, no aiſſetſin ; and in a writ of right 
the mile or iſſue is, that the tenant has more 
right to hold than the demandant has to demand. 
Theſe pleas are called the general iſſue, be- 
cauſe, by importing an abtolute and general 
denial of what is alledged in the declaration, 
they amount at once to an iſſue; by which 
we mean a fact affirmed on-one ſide, and de- 
nied on the other, 

Special pleas in bar of the plaintiff's de- 
mand, are very various, according to the 
circumſtances of the defendant's caſe. As, 
in real actions, a general releaſe, or a fine, 
both of which may deſtroy and bar the plain- 
tiff's title. Or in perſonal actions, an accord, 
arbitration, conditions performed, nonage of the 
defendant, or ſome other fact which precludes 
the plaintiff from his action. A Juſtification 
is likewiſe a ſpecial plea in bar; as in actions 
of aſſault and battery, /n aſſault demeſne, that 
it was the plaintiff's own original aſſault, in 

I treſpaſs 
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treſpaſs that the defendant did the original 
thing complained of in right of ſome office 
which warranted him ſo to do; or in an action 
of flander, thar the plaintiff 15 really as bad 


a man as the defendant ſaid he was. The 
ſtatute of limitations may be allo pleaded 


in bar, for which, ſee the ſeveral ſtatutes un- 
der the title Limitation of a Send. ; 

TRE conditions and qualities of a plea 
are: 1, That it be ſingle, and contain only 
one A for duplicity begets confuſion. 


2. That it be direct and poſitive, and not 


argumentative. 3. That it have conve- 
nient certainty of time, place, and perſons. 
4. That it anſwer the plaintiff's allegations 
in every material point. 5. That it be fo 


ee e as to be 9 of trial. Co. Lit. 


304. 
" They are uſually in the affirmative, ſome- 
times in the negative, but always advance 
fome new fact not mentioned in the decla- 
ration; and then they muſt be averred to be 
true in the common form, « and this be ts 
cc ready to verify,” and it is a rule in pleading, 
that no en be allowed to plead ſpecially 
ſuch a plea as amounts only to the general 
iſſue, or a total denial of the charge; for 
pleas that amount to the general iſſue, are 
only facts on which the iſſue may be turned 
in evidence, and therefore are not iſſues of 
fact, to be referred to the court, but matters 
of evidence to be determined by a jury, and 
coaſequently not good pleas ; becauſe they 
draw to the examination of the court what 1s 


Proper to be determined by a jury; but when 


ſuch DICA 15 . it is a good cauſe ol 
2 ſpectal 
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ſpecial demurrer, ſince the Hat. 27 Eliz. 
10 Co. 95. a. Rol. Rep. 112. Cro. Car. 157. 
being only matter of form. 3 Med. 166. 
When the plea of the defendant is put in 
or filed, if it does not amount to an iſſue or 
a total contradiction of the declaration, but 
only evades it, the plaintiff may plead a- 
gain, and reply to the defendant's plea, which 
is called a replication : either traverſing it, 
that is totally denying it; as if on an action 
of debt upon bond the defendant pleads /c/- 
vit-ad-diem, here the plaintiff in his repli- 
cation may totally traverſe this plea, by de- 
nying that the defendant paid it ; or he may 
alledge new matter in contradiction to the 
defendant's plea; as when the defendant 
pleads, no award made, the plaintiff may re- 
ply and fer forth an cual award, and aſſign 
a breach : or the replication may confeſs and 
avoid the plea by ſome new matter or diſ- 
tinction, conſiſtent with the plaintiff's former 
declaration, X 
To the replication the defendant rejoins, 
or puts in an anſwer called a rejoinder. The 
plaintiff may anſwer the rejoinder by a fur- 
rejoinder, upon which the defendant may re- | 
but; and the plaintiff may anſwer him by 
a ſurrebutter. The whole is denominated 
the pleading, in the ſeveral ſtages of which 
it muſt be carefully obſerved, not to depart 
or vary from the title or defence which the 
party has once inſiſted on. For this (which 
is called a departure in pleading) might oc- 
caſion endleſs altercation. Therefore the re- 
plication muſt ſupport the declaration, and 
the rejoinder the plea, without departing out 
Q! 
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of it: yet in many actions the plaintiff, who 
has alledged in his declaration a general 
wrong, may in his replication, after an eva- 
ſive plea by the defendant, reduce that ge- 
neral wrong to a more peculiar certainty, by 
aſſigning the injury afreſh, with all its ſpe- 
cific circumſtances in ſuch manner as clearly 
to aſcertain and identify it, conſiſtently with 
his general complaint, which is called 2 new 
or novel ajfignment. 1. Inft. 124. 

In any ſtage of the pleadings, when either 
fide advances or affirms any new matter, he 
uſually avers it to be true, * and this he is 
« ready to verify.” On the other hand when 
either ſide traverſes or denies the fact pleaded 
by his antagoniſt, he uſually tenders an 
iſſue, as it is called, the language of which 
1s different according to the party by whom 
the iſſue 1s tendered; for if the traverſe or 


denial comes from the defendant, the iſſue 


is tendered in this manner, © and of this he 
ce puts himſelf upon the country,” thereby ſub- 


mitting himſelf to the judgment of his peers ; 


but if the traverſe lies upon the plaintiff, he 
tenders the iſſue, or prays the judgment of 
the peers againſt the defendant in another 
form; thus, © and this he prays may be in- 
« quired of by the country; for when in the 
courſe of pleading they come to a point, 
which 1s affirmed on one ſide, and denied on 
the other, they are then ſaid to be at iſſue, 
all their debates being at laſt contracted into 
a ſingle point, which muſt now be deter- 
mined either in favour of the plaintiff or of 
the defendant. 

But 
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But if either ſide (as for inſtance the de- 


fendant) pleads a ſpecial negative plea, not 


traverſing or denying any ching that was be- 
fore alledged, but diſſolving ſome new ne- 
cative matter; as where the ſuit is on a 
bond, conditioned to perform an award, and 
the defendant pleads negatively, © that no 
« award was made,” he tenders no iſſue upon 
this plea, becauſe it does not appear whe- 
ther the fact will be diſputed, the plaintiff 
not having yet aſſerted the exiſtence of any 
award ; but when the plaintiff replies, and 
ſets-forth an actual ſpecific award, if then 
the defendant traverſes the replication, and 
denies the making of any ſuch award, he 
then, and not before, tenders an iſſue to the 
plaintiff, which being the end of all the 

pleadings, is either matter of law or fact. 
An iſſue upon matter of law, is called a 
demurrer; demoratur; reſts or abides, and 
it confeſſes the facts to be true, as ſtated by 
the oppoſite party; but denies, that by the 
law ariſing upon thoſe facts any injury is done 
to the plaintiff, or that the defendant has 
made out a legitimate excuſe; according to 
the party which firſt demurs upon the point 
in queſtion. As if the matter of the plain- 
tiff's complaint or declaration be inſufficient 
in law, as by not aſſigning any ſufficient 
treſpaſs, then the defendant demurs to the 
declaration; if on the other hand the de- 
tendant's excuſe or plea be invalid, as if he 
pleads that he committed the creſpaſs by au- 
thority from a ſtranger, without ſetting out 
the ſtranger's right; here the plaintiff may 
demur in law to the plea, and ſo on in every 
other 
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other part of the proceedings, where either 


ſide perceives any material objection in point 


of law, upon which he may reſt his caſe, and 
upon the parties joining in demurrer, the 


iſſue is then complete, and the proceedings 


being entred on record, the matter of law 
on which the demurrer is grounded, 1s upon 
ſolemn argument determined by the court, 
and not by any trial by jury ; and judgment 
is thereupon accordingly given. 

An iſſue of fact, is where the fact only and 
not the law 1s diſputed ; and when he that 
denics or traverſes the fact pleaded by his 
antagoniſt has tendered the iſſue thus, “ and 
« this he prays may be inquired of by the coun- 
« try;” or, © and of this be puts himſelf upon 
* the country,” it may be immediately ſub- 


joined by the other party, © and the ſaid A. B. 


« goth the like,” which done, the iſſue 1s ſaid 
to be joined, both parties having agreed to 
reſt the fate of the cauſe upon the truth of 
the fact in queſtion to the determination of 
a jury. 

During the whole of theſe proceedings 
from the time of the defendant's appearance 


in obedience to the kings writ, it is neceſ- 


ſary that both the parties be kept or conti— 
nued in court from day to day, till the final 
determination of the ſuit. In the courſe of 
pleading, if either party neglects to put in 
his declaration, plea, replication, rejoinder, 
and the like within the times allotted by the 
ſtanding rules of the court, the plaintiff, if 
the omiſſion be his, is ſaid to be nox/ut, or, 
if the negligence be on the fide of the de- 
fendant, judgment may be had againſt him, 

for 


nd Bk Se WT ITT. x" 


— R , * * we 


S WV. - Py 40 W 


My w 


T7 3 oO IT 
RE als Aer rn nr NS 

Ref ad ON . FRE WD NL 25 N 
4 8 * 5 5 z a 


Df the Pꝛoceedings in this Coukt. 


for ſuch his default; and, after iſſue or de- 


murrer joined, as well as ſome of the pre- 
vious ſtages of proceeding, a day is conti- 
nually given and entered upon the record, 
for the parties to appear from time to time, 
as the exigence of the caſe may require. 
The giving of this day is called the conti- 
nuance, becauſe thereby the proceedings are 
continued without interruption from one ad- 


journment to another. If theſe continu- 


ances are omitted, the cauſe is thereby diſ- 
continued, and the defendant is diſcharged, 
fine die, 

Now it may ſometimes happen, that af- 
ter the defendant has pleaded, nay, even af- 


ter iſſue or demurrer joined, there may have 


ariſen ſome new matter, which 1t 1s proper 
for the defendant to plead; as, that the 
plaintiff, being a feme ſole, is ſince married, 
or that ſhe has given the defendant a releaſe, 
and the like; here, if the defendant takes 
advantage of this new matter as early as he 
poſſibly can, viz. at the day given for his 
next appearance, he is permitted to plead it, 
and is called a plea, puis darrein continuance, 
or ſince the laſt adjournment : for it would 
be unjuſt to exclude him from the benefit of 
this new defence, which it was not in his 


power to make when he pleaded the former: 


it is dangerous to rely on ſucha plea, with- 
out due conſideration ; for it confeſſes the 
matter which was before in diſpute between 
the parties. Cro. Eliz. 49. And it is not 
allowed to be put in, if any continuance has 
intervened between the ariſing of this freſh 
matter, and the pleading of it: for then the 


de- 
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defendant is guilty of neglect, or /aches, and 
is ſuppoſed to rely on the merits of his 
former plea : alſo it is not allowed after a 
demurrer is determined, or verdict given; 
becauſe then relief may be had in another 
way, namely, by writ of audita querela, which 
is in the nature of a bill in equity, to be re- 
lieved againſt the oppreſſion of the plaintiff. 
This writ is now almoſt rendered uſeleſs, 
ſince the courts have ſhewn ſo much indul- 
gence in granting a ſummary relief upon 
motion. Lord Raymond, 439. | 

When the parties are at iſſue as before- 
mentioned, the court awards a writ of venire 


facias upon the roll, commanding the She- 


riff © that he cauſe to come at Weſtminſter on 
ce ſuch a day, twelve free and lawful men of 
« the body of the county by whom the truth 
« of the matter may be better known, and who 
* are neither of kin to the plaintiff or defend- 
« ant, to recognize the truth of the iſſue be- 
« tween the parties.” The jury is not ſum- 
moned upon this writ, and therefore not ap- 
pearing at the day, muſt unavoidably make 
default, and a compulſive proceſs is now 
awarded againſt the jurors, called a di/- 
tringas, commanding the ſheriff to have the 
« bodies, or to diſtrain them by their lands and 
« goods, that they may appear upon the day 
ce appointed, (niſi prius) unleſs before that 
« day the chief juſtice ſhall come into London, 
« Weſtminſter, or «where the venue is laid. 
| This clauſe of nifi prius was inſerted by 
virtue of the ſtatute of Weſtminſter. 13 Ed. 1. 
c. 30. 42 Ed. 3. 6. 11. 
The 
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The record is paſſed and left with the pro- 
per officer, viz. the marſhal, who rakes it 
to Weſtminſter or London, where it is to be 
tried, and the cauſe being previouſly entered, 
is . on in its courſe. and the record 1s 
then handed to the judge to peruſe and ob- 
ſerve the pleadings, and what iſſues the par- 
ties are to maintain and prove, while the 
jury is called and ſworn : the. caſe is opened 
on the part of the plaintiff and defendant by 
their counſel, and when the evidence is gone 
through on beth ſides, the judge in the pre- 
ſence of the parties, the counſel, and all 
others, ſums up the whole to the jury with 
ſuch remarks as he thinks neceſſary for their 
direction, and giving them his opinion of 


law ariſing upon that evidence upon which 


the jury are to conſider and return their ver- 
dict at the bar, which when done is recorded 
in court, by the clerk of the u prius, and 
then they are diſcharged. 

If the iſſue be found either for the plain- 


tiff or defendant, or ſpecially; or if the 


plaintiff makes default, or is nonſuit; it is 
entered on the record, and is called a peſtea, 
which being entered, judgment may be 
ſigned thereon, unleſs ordered by the court 
to the contrary, for the verdict may be ſuſ- 
pended for certain cauſes by a motion for 
new trial, or arreſted. 6 Mod. 22. Salk. 649. 
1 Burr. 390. 

But if the jodgment cannot be arreſted, 
or the party obtain a new trial, execution 
will follow; unleſs the party condemned 
thinks himſelf unjuſtly aggrieved by any of 
the proceedings; and then he has his re- 
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medy to reverſe the ſame by bringing a 
writ of error; but he that brings it muſt 
find fubſtantial bail to proſecute the ſame 
in many caſes, and muſt bring it in time 
ſo as to prevent the plaintiff's proceeding, 
which mult be before he 1s intitled to ſign 
his judgment. 3 Fac. 1. c. 8. 13 Car. 2. c. 2. 
16 u Uu Car. 2. © 6. 

The execution of the judgment is adapted 
according to the nature of the action, there- 
fore if the plaintiff recover in a real or 
mixed action, wherein the ſeiſin of the land 
is awarded to him, the writ is an Habere fa- 
cas ſeiſinam ; or an babere facias paſſelſionem. 
Finch. 470. Co. Lit. 34. 

Executions in actions where money only 
is recovered, as a debt or damages (and not 
any ſpecific chattel) are of 5 forts, againſt the 
body of the defendant, called a capias ad ſa- 
tisfaciendum, or againit his goods and chat- 
tels called a eri facias; or againſt the goods 
and the profits of his lands, called a levari 


Facias; or againit the goods and the poſſeſ- 
ſion of his lands, called an elegit; or againſt 


all three, his body, lands, and goods, called 
an extent, or extendi facias: but only oneof 
theſe writs can be ſued out at a time. 2 Iuſt. 
143. Co. Lit. 290. T. Raym. 346. 

When the plaintiff's demand is ſatisfied, 
either by the voluntary payment of the * 
fendant, or by compulſory proceis, or other- 
wiſe, ſatisfaction ought to be entered on the 
record, that the defendant may not be liable 
hereafter to be harraſſed a jecond time on the 
ſame account. 2 Lill. Ar. 495. 


Or 
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Tis "onde and almoſt certain, that in 

very early times, before our conſtitution 
arrived at its full perfection, our kings, in 
perſon, often heard and determined cauſes 
between party and party ; but at preſent, by 
the Jong and uniform uſage of many ages, 
our kings have delegated their whole judicial 
power to the judges of the ſeveral eourts, 
which are the grand depoſitory of the funda- 
mental laws of the kingdom, and have gained 
a known and ſtated juriſdiction, regulated by 
certain and eſtabliſhed rules, which the 


crown itſelf cannot alter, but by act of pare. 


liament. 2 Haw. PI. of the Cr. 2. 

In this diſtinct and ſeparate exiſtence of 
the judicial power, in a peculiar body of 
men, nominated indeed, but not remove- 
able at pleaſure, by the crown, conſiſts one 
main preſervative of the public liberty, 


which cannot ſubſiſt long in any ſtate, un- 


leſs the adminiſtration of common juſtice 
be, in ſome degree, ſeparated both from 


the legiſlative and alſo from the executive 


power: were it joined with the legiſlative, 
the life, liberty, and property of the ſub- 
ject, would be in the hands of arbitrary 
Judges, whoſe deciſions would be then regu- 
lated only by their own Opinions, and not 
by any fundamental principles of law ; which 
though legiſlators may depart from, yet 
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judges are bound to obſerve. Were it 
joined with the executive, this union might 
ſoon be an overbalance for the legiſlative: 
for which reaſon by the ſtatute of 16 Car. 1. 
c. 10. which aboliſhed the court of ſtar- 
chamber, effectual care is taken to remove 
all judicial power out of the hands of the 
king's privy council, who, as then was evi- 
dent from recent inſtances, might ſoon be 
inclined to pronounce that for law, which 
was moſt agreeable to the prince or his of- 
ficers. Nothing therefore is more to be 
avoided, in a free conſtitution, than limiting 
the provinces of ajudge and a miniſter of 
ſtate, 

As his Majeſty i js, in the eye of the . 
always preſent in all his courts, his judges 
are the mirror by which the king's image 
is reflected, It is the regal office, and not 
the royal perſon, that is always preſent in 
court, always ready to undertake proſecu- 
tions, or pronounce judgment, for the be— 
a and as of the ſubje&t. Co. Lit. 

39. /orteſ. c. 8. 

The judges, conſiſt of the Lord Chief 
Juſtice, and three other judges; the former 
is created by writ, and the latter by letters 
patent; and by the flat. 20 Ed. 3. c. 1. they 
are to take no fee but of the king; their 
commiſſions, in early periods, were durante 
bene placito, afterwards quamdiu bene ſe ge/- 


ſerint, with a power to remove them on the 


addreſs of both houſes of parliament, but 
now they are to continue in their offices du- 


ring their good behaviour, notwithſtanding 


any demiſe of the crown, (which was for- 


merly 


of the Court. 


merly held immediately to vacate their ſeats), 
and their full falaries are abſolutely ſecure 
ro them during the continuance of their 
commiſſions. 1 Geo. 3. c. 23. This a& 
was made at the earneſt recommendation of 
the king himſelf from the throne, © declar- 
ce ing that he looked upon the independence 


c and uprightneſs of the judges, as eſſential 


ce to the partial adminiſtration of juſtice, as 
« one of the beſt ſecurities of the rights and 
ce liberties of his ſubjects; and as moſt con- 


c qucive to the honour of the crown.” 
Com. Journ. 3 Mar. 1761. 


They are ſovereign juſtices of oyer and 
terminer, gaol delivery, and of eyre, conſer- 
vators of the peace, and ſovereign coroners of 


the land, 


Dfficers of the Crown fide, are, 


HF. king's coroner and attorney, com- 
monly called the clerk of the crown, 
or maſter of the crown office, who. taxes 


coſts, nominates all ſpecial juries on the 


crown ſide, takes recognizances, inquiſiti- 
ons upon the death of any priſoner fl ing 
in the King's Bench, &c. 

The ſecondary, who draws up the paper 
books, and makes up an efreat of all fines, 
Sc. forfeited to the crown. The clerks of 
the crown of the ſeveral circuits, who are 
employed to proſecute and defend indict- 
ments by the ſolicitors. 
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| 40 Officers of the Crown fide, &c. 


| The clerk of the rules, who draws up all 
the rules of the court, and attends the 
ll court to take minutes thereof. 

There are alſo two other officers, the exa- 
miner and calendar keeper, 
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On the Plea ſide, arc, 


HE. chief clerk, the ſecondary, or de- 
5 puty to the chief clerk, clerk of the 
rules, clerk of the papers, aocquets, commit- 
ments, and ſatisfactions, clerk of the declara- 
tions, filazer, clerk of the common bails, figner 
of the writs, clerk of the Treaſury, and cuſtos 
ö | brevium; clerk of the errors, ſealer of the 
| 


writs, marſhal, clerk of the papers of his pri- 
fon, affeciate, and marſhall, clerk of the niſi 


| prius, uſher, and cryer, deputy court-keeper, 
| and the keeper of Weſtminſter-hall. 
i All the writs and proceſs of this court ſign- 


able are iſſued out in the name of the chief 
clerk © Storment and Way, who are to do 
all the buſineſs of the court, and to have the 
0 cuſtody of all writs, records, and judg- 
ments ; but- the offices are granted by them 
| FERN to ſeveral perſons, and would be needleſs to 
inſert their names, and the buſineſs to be 
done by them here; being intended to be 
inſerted in the practical part under the dif- 
ferent proceedings. 
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Of Attoꝛnies of the Court. 


N attorney, at/urnatus, or attornatus 

in law, is an officer appointed by the 
court, to proſecute or defend actions brought 
againſt or proſecuted by their clients; and 
the word is compounded of the Latin word 


ad, to; and the French, tourner, to turn; 


« to turn a buſineſs over to another.” The 
antient Latin name, according to Bracton, is 
reſponſalis; and they anſwer to the pro- 
curator, or proctor, of the civilians and 
canoniſts. 


Before the fiat. of Veſt. 2. c. 10. All 


attorneys were made by letters patent un- 
der the great ſeal, commanding the juſtices 
to admit the perſon to be attorney to ſuch a 
one. 2 Inſt. 249. That ſtatute gave all per- 
ſons a liberty of appearing by attorney with- 
out any letters patent, otherwiſe they were 


to appear each day in court in their proper 


perſon; in conſequence of which great num- 
bers of attornies were admitted by the 
judges, whereby many unſkilful ones prac- 
tiſed, which occaſioned many miſchiefs; for 
reſtraining of which, it was enacted by fat. 
4 H. 4. c. 18. © That the judges ſhould examine 
ce them, and at their diſcretion to put thoſe who 
be were virtuous and of good fame on the roll, 
« and thoſe on the contrary to ſtrike out.” And 
the at. 33 H. 6. c. 7. limited the number 
in Nerfelk and 2409 
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i . 13 . 3. c. 6. Attornies are to take the 
| oaths to the government under penalties and 
fl diſability to practice. 
| 12 C. I. c. 29. If any who hath VOY 
ſj convicted of forgery, perjury, &c. ſhall 
| practice, Sc. the judge hath power to tranſ- 
j port the offender for ſeven years, by ſuch 
l ways, and under ſuch penalties, as felons. 
1 2 E. 2. c. 23. None ſhall be permitted 
ce to practice, but ſuch as have ſerved, a 
j « clerkſhip of five years to an attorney, and 
they ſhall be examined before a judge, 
1worn, and admitted in open court, and 
e attornies ſhall not have more than two 
| «« clerks at one time, and ſhall be inrolled 
j * before he is allowed to ſue out writs in 
the courts at Mefminſter, under the pe- 
nalty of twenty pounds. No attorney 
who 1s a priſoner in any priſon, ſhall ſue 
out any writ, or proſecute ſuits; if he 
doth, proceedings to be void, and fuch 
cc attorney is to be ſtruck of the roll ; but 
fuits commenced before by them may be 
« carried on. 
By /tat. 22 C. 2. c. 46. © Perſons bound 
clerks to attornies, or ſolicitors, are to 
, | e cauſe affidavits to be made and filed of 
0 the execution of the articles within three 
g months next after the date thereof; and 
8 in every ſuch affidavit ſhall be ſpecified 
the names of every fuch attorney and 
ſolicitor, and of every ſuch perſon ſo 
bound, and their places of avode reſpec- 
tively, together with the day of the date 
of ſuch articles; and every ſuch affida- 
„vit ſhall be filed within the time afore- 
1 « ſaid; 
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ce ſaid, in the court where the attorney or 
« ſolicitor, to whom every ſuch perſon re- 
ce ſpectively ſhall be bound as aforeſaid, 
© hath been inrolled as an attorney or ſoli- 


e citor, with the proper officer, and none 
to be admitted before ſuch affidavit be 


* produced and read in court.“ 

By ſec, 8. © Every perſon who ſhall be- 
ce come bound, c. ſhall during the whole 
ce time and term of ſervice, to be ſpecified 
cc in ſuch articles, continue and be actually 
« employed by ſuch attorney or ſolicitor, or 
ce his or their agent or agents, in the pro- 
per buſineſs, practice, or employment of 
ce an attorney or ſolicitor, and no attornies 


or ſolicitors ſhall commence any action 


ce for fees, till a month after the delivery 


ce of their bills, ſubſcribed with their hands: 


te alſo the parties chargeable may in the 
* mean time get ſuch bills taxed, and upon 
ce the taxation, the ſum remaining due is to 
* be paid in full of the ſaid bills; or in de- 
* fault, the parties ſhall be liable to attach- 
«© ment: the attorney is to pay the coſts of 
cc taxation, if the bill be reduced a fixth 
© part. Si 22. 

An attorney or folicitor, having fees due 
to him, may detain writings until his uſt 
fees are paid; but if there are none due to 


him, the court on motion will compel the 


delivery of them. 1 Lill. 148; but he can- 
not detain writings, which are delivered upon 
ſpecial truſt, for the money due to him in that 
very buſineſs, Sc. Mod, Caf, L. and Eq. 


306. 
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If an attorney undertakes to appear to a 


writ, and after will not do it, upon ſummons 


before a judge, he ſhall be compelled to do 


it, 6 Med. $6. Str. 693. 12 Med. 251. 


No perſon without rule of court, order of 
a judge, and notice to the adverſe party, or 
his attorney, ſhall change or ſhift his attor- 
ney ; and ſuch attorney newly coming in, to 
take notice, at his peril, of the rules where- 


unto the former attorney was liable, had he 


continued. Mich. 1654. 

N. B. The bill muſt be paid in the firſt 
place. 12 Mod. 440. 

Attornies are liable to be puniſhed in a 
ſummary way, either by attachment, or hav- 
ing their names ſtruck out of the roll, for ill- 
practice attended with fraud and corruption, 


and comnutted againſt the obvious rules of 
Juſtice, and common honeſty : but the court 


will not eaſily be prevailed on to proceed in 
this manner, if it appears, that the matter 
complained of was. rather owing to neglect 
or accident, than deſign, or if the party in- 
Jured has other remedy by act of parliament, 
or action at law. 12 Mod. 251. 318. 440. 
83 7. 
& They are alſo liable to be puniſhed for baſe 
and unfair dealings towards their clients in 
the way of buſineſs, as for protracting ſuits 
by little ſhifts and devices, and putting the 
parties to unneceſſary expences, in order to 
raiſe their bills, or demanding fees for buſi- 


neſs that never was done; or for refuſing to 
deliver up to their clients writings with which 


they had been entruſted in the way of buſi- 


neſs; or money which has been recovered, 


and 


. 
k 
1 
, * 7 
1 
"32/708 
TIO + 
r 
1 
9 
WEE: 
13 
- 
© HR 
. 
+ a 
* 
TE 
4 “ 
3 
F _ 
1&0 
292 f 
\ 
3 
T8 
9 
7 - 
N 
63S 
, 1 
1 * 
* 
1 
; 1 4h 
438 
IM 7 
8 
> BY 
tn 
2 "io 
622.9 
ONS 
ARE * 
1 
| - 
7 
* 
gl 
* Wil 


Pf the Atto;nies of the Court. 


and received by them to their client's uſe, 


and for other ſuch like groſs and palpable 


abuſe. 2 Haw. Pl. of the Cr. 144. 8 Mod. 306. 
12 Mod. 516. 

An attorney was ordered to pay coſts (as 
well as his client), having joined in an affi- 
davit to ſupport a frivolous complaint, and 


made reſentful declarations, which ſhewed 
him to be perfonally active in it. 2 Burr. 654. 


An action lies againſt an attorney for neg- 
lecting to charge a perſon in execution at his 
client's ſuit, according to a rule of court ; 
although it ſeems it was rather want of judg- 
ment than negligence, 3 Wilſ. 325. but the 
court will not proceed againſt him for it in 
a ſummary way. 4 Burr. 2060. 

An attorney knowingly and willingly per- 
mitting any perſon to practiſe in his name, 
not being a ſworn attorney, and being con- 
victed, thall be diſabled from practiſing, 
22 Geo. 2. c. 46. ſec. 11. and the court may 
commit the unqualified perſon to priſon for 
any time not exceeding one month; and 
ſuch attornies to forfeit fifty pounds, eck. £2: 
14. No clerk of the peace, or his de- 
ce puty, nor any under-ſheriff, or his de- 
<< puty, ſhall act as a ſolicitor, attorney, or 
agent, or ſue out any proceſs at any ge- 
neral or quarter ſeiſions of the peace for a 
county, &c. where he ſhall execute the 
office, Sc. under the penalty of fifty 
« pounds, to be ſued for within ſix months 
next after the fact committed. Se. 33. 
They are to be governed by the maſter 
and to attend him on notice; Hil. 1 5. Car. 2. 
may file bills and declarations, paying two 
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ſhillings a term, and examine the files gratis, 
Mich. 15 Car. 2. reg. 3. 

Not bound to diſcover and give in evi- 
dence the contents of a deed ſhewn by his 
client, nor any inſtructions given him by his 
client, nor can he be forced to act againſt 
his will. 


Circuit. 


HE courts of aſſize, and ui prius, 

are compoſed of two or more com- 
miſſioners, who are twice in every year ſent, 
by the king's ſpecial commiſſion, all round 
the kingdom (except London and Middleſex), 
to try, by a jury of the reſpective counties, 
the truth of ſuch matters of fact as are then 
under diſpute in the courts of Weſtminſter- 
hall. They came into uſe in the room of 
the antient juſtices in eyre, who made their 
circuit once in ſeven years for the purpoſe of 
trying cauſes. Co. Lit. 293. ſee Mag. Car. 12, 
The preſent juſtices of aſſize and niſi prius, 
are derived from the ſtatute of Weſim. 2. 
13 Ed. 1. c. 30. 14 Ed. 3. c. 16. and muſt 


de two of the king's juſtices, of the one bench 


or the other; or the chief baron of the ex- 
chequer, or the king's ſerjeants ſworn; and 
uſually make their circuits after Hilary and 


Trinity terms. 3 Ed. 1. c. 51. 


No man ſhall be judge of aſſize in his own 

country, 4 £4. 3. £2. 8 Nil . . 2. 
3 . 

The judges ſit by virtue of five ſeveral 
authorities. 1. The commiſſion of the peace. 
2. A commiſſion of oyer and terminer. 3. A 

| commiſſion 


Circuit. 


commiſſion of general gaol delivery. 4. A com- 
miſſion of aſſixe, directed to the judges and 
clerk of aſſize, to take the aſſizes; that is to 
take the verdict of a peculiar ſpecies of jury 
called an aſſize; and ſummoned for the trial 
of landed diſputes. 5. That of uiſi prius, 
which is a conſequence of the commiſſion of 


aſſize being annexed to the office of thoſe. 


juſtices by the fat. of Weſtm. 2. 13 Ed. 1. 
c. 30. and it empowers courts to try all 
queſtions of fact iſſuing out of the courts at 


Weſtminſter, that are then ripe for trial by 


jury. The original of the name is this: all 
cauſes commenced in the courts of Meſtmin- 
fler-hall are by the courſe of the courts ap- 
pointed to be there tried, on a day fixed in 
ſome Eaſter or Michaelmas Term, by a jury 
returned from the county wherein the cauſe 
of action ariſes; but with this proviſo, 210 


prius juſticiarii ad afſiſas capiendas venerint ; 


unleſs before the day prefixed the judges of 
aſſize come into the county in queſtion, 
This they are ſure to do in the vacations, 
preceding Eafter and Michaelmas term, and 


there diſpole of the cauſe ; which faves much 


expence and trouble both to the parties, the 
jury, and the witneſſes. 

The ſeveral counties in Zngland are di- 
vided into fix circuits, viz. 


The Midland, containing the counties of 
Northampton, Derby, 
Rutland, 5 Leiceſter, 
Lincoln, Warwick. 


Norfolk. 
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Circuit. 
Norfolk. 
Bucks, Cambridgeſhire, 
Bedford, { Norfolk, 
Huntingdon, Suffolk. 
Home. 
Hertford, Suſſex, 
Eſſex, ö 
Kent, Furry. 
Oxford. 

Berks, Glouceſter, 
Oxford 5 Monmouth, 
Hereford, Stafford & Worceſter 

Weſtern, 
Southampton, Cornwall, 
Wilts, | 0 Devonſhire, 
Dorſet, Somerſet. 

Northern. 
Yorkſhire, Cumberland, 
Durham, f Weſtmoreland, 
Northumberland, ) Lancaſhire. 


The officers belonging to the circuit are, 
the clerk of aſjize, the aſjuciate, clerk of ar- 
raigns, clerk of indiftments, judges, marſbal, 


cryer, clerk, and tipftaff. 


The ſheriff of each county, and his deputy, 
are to attend the judges, and the coroner alſo 
attends to deliver in all inquiſitions, &c. to 
the clerk of aſſize in court, and he is to return 
all writs of venire, diſtringas, and habeas cor- 
pora, where the ſheriff is a party in the ſuit; 


which writs are ſpecially directed to him for 


that purpoſe, 


Df 
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H E Terms, are thoſe ſpaces of time, 
wherein the courts of juſtice are open, 
for all that complain of wrongs, or injuries, 
and ſeek their rights by courſe of law or ac- 
tion, in order to their redreſs, and during 
which the courts of Wieſtminſter-hall fit and 
give judgments, hear complaints, &c. 

Theſe Terms are ſuppoſed, by Selden, to 
have been inſtituted by William the Con- 
queror, but Spelman hath ſhewn that they 
were gradually formed from the canonical 
conſtitutions of the church ; being no other 
than thoſe leiſure ſeaſons of the year, which 
were not occupied by the greateſt feſtivals or 
faſts; or which were not liable to the general 
avocations of rural buſineſs. 

In very early times, the whole year was 
one continual term, for hearing and decid- 
ing cauſes ; but when our legal conſtitution 
came to be ſettled, the commencement and 
direction of our law terms, were appointed 
with an eye to thoſe canonical prohibitions ; 
and it was ordered by the laws of king Ed- 
ward the Confeſſor, © That from Advent to 
ce the octave of the Epiphany,” from Septuage- 
ſima to the octave of Eafter, from the Aſcenſion 
to the Have of Penticoſt; and from three in 
the afternoon of all Saturdays till Monday 
morning, the peace of God and holy church 
ſhould be kept throughout all the kingdom. 
And ſo extravagant afterwards, the regard 
that was paid to theſe holy times, that tho” the 

E author 
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author of the mirror mentions only one va- 
cation of a conſiderable length, containing 
the months of Auguſt and September; yet 
Britton is expreſs, that in the reign of kin 

Edward I. no ſecular plea could be held, nor 
any man ſworn on the evangeliſts in the 
times of Advent, Lent, Pentecoſt, harveſt, 
and vintage, the days of the great litanies, 
and all ſolemn feſtivals: but he adds, that 
the biſhops and prelates did neverthelefs 
grant diſpenſations, of which many are pre- 
ſerved in Rymer's fædera of the time of king 
Henry III. that aflizes and juries might be 
taken in ſome of theſe holy ſeaſons, upon 


reaſonable occaſions. And ſoon afterwards 
a general diſpenſation was eſtabliſhed in par- 


liament by ſtatute Weſt. 1. 3 Ed. 1. c. 51. 
which declares, that as it is great charity to 
do right unto all men at all times when need 
ſhall be, it is provided, That afſizes of no- 
vel dgſeiſin, mort d anceſtor, and darrein pre- 
e ſentment ſhould be taken in Advent, Septua- 
“ geſima, and Lent, even as well as in- 
« queſts, and that at the ſpecial requeſt of the 
« king, to the biſhops.” The portions of time 
not included within theſe prohibited ſea- 
ſons, fell naturally into a fourfold diviſion, 
and from ſome feſtival or ſaint's day that 
immediately preceded their commencement, 
were denominated the terms of Saint Hilary, 
Eafter, Trinity, and Michaelmas; which terms 
have been ſince regulated and abbreviated 
by ſeveral acts of parliament, particularly 
Trinity term, by ſtar. 32 Hen. 8. c. 2. and 
Michaelmas term by ſtat. 16 Car. 1. c. 6. 
and again by ſtat. 24 Geo. 2. c. 48. 

There 


Ok the Terms. 
There are, in each of. theſe terms, ſtated 51 H. 3. fl. 3. 
days, called days in bank, dies in banco, that 32 Hl. 8. c. 21 


is, days of appearance in the court of Com- 
mon Pleas, called uſually hancum, or com- 
mune bancum, to diſtinguiſh it from bancum 
regis, which are generally at the diſtance of 
a week. from each other, and regulated by 
ſome feſtival of the church: on ſome one of 
theſe days in bank, all original writs mutt 
be made returnable ; and therefore they are 
generally called the returns of that term; 
whereof every term has more or leſs, ſaid by 
the mirror, c. 5. ſec. 108. to have been ori- 
ginally fixed 7 king Alfred, but certainly 
ſettled as early as the ſtar. of 5 1 Hen. 3. ft. 2. 
But though many of the return days are fix- 
ed upon Fu days, yet the court never fits to 
receive theſe returns till the Monday after; and 
therefore no proceedings can be had, or 
judgment given on the Sunday. Salk. 627. 
6 Mod. 250. 1 Jon. 156. 2 Lill. Abr. 569. 
The firſt return in every term is, properly 
ſneaking, the firſt day in that term; as for 
inſtance, the octave of Saint Hilary, or the 
eighth day incluſive after the feaſt of that 
ſaint ; which failing on the thirteenth of Fa- 
nuary, the octave therefore, or the firſt day of 
Hilary term, 1s the twentieth of January : 
and thereon the court fits to take eſſoigns, 
or excuſes, for ſuch as do not appear aecord- 
ing to the ſummons of the writ; wherefore 
this is uſually called the eſſoign day of the 
term. But the perſon ſummoned, has three 
days of grace, beyond the return of the 
Writ, in which to make his appearance; and 
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i Inſt. 135. 
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| Ok the Terms. 


if he appears on the fourth day incluſive, it 
is ſufficient. 2 Lill. Aur. 569. I Inſt. 135. 


Michaelmas Term hath four 
Returns, 


1 On the morrow of All Souls. N. B. If 
you ſue out by original, add the words, 
whereſoever we ſhall then be in England, at 
the end of each return. | 

2 On the morrow of Saint Martin. 

3 On the oftave of Saint Martin. 

4 From the day of Saint Martin in 15 days. 


_— 


Beturns by Bill. 


On ) next after the morrow of All Souls. 

On ( next after the morrow of Saint 
Martin. 

On ( next after the octave of St. Martin. 

On ( next after 15 days from the day 
of Saint Martin. 


— 


Hilary Term hath four 
Berurns. 


1 On the oftave of Saint He: 
2 From the day of Saint Hilary in 15 days. 
3 On the morrow of the purification of the 
bleſſed virgin Mary. 
4 On 
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Df the Terms. 
4 On the oftave of the purification of the 
bleſſed virgin Mary. 


** * 
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e 


On ( next after the oBFave of St. Hilary. 

On ( nent after 15 days from the day of 
Saint Hilary. 

On ( next after the morrow of the puri- 
fication of the bleſſed virgin Mary. 

On ( next after the octave of the puri- 
fication of the bleſſed virgin Mary. 


1 


Eaſter Term hath five 
Returns. 


1 From the day of Eaſter in 15 days. 

2 From the day of Faſter in three Weeks. 

3 From the day of Faſter in one month. 

4 From the day of Eaſter in five weeks. 

5 On the morrow of the aſcenſion of our Lord. 


On () next after 15 days from the day 
of Faſter, 

On ( next after three weeks from the 
day of Faſter. 

On ( next after one month from the day 
of Faſter. 

On () next after foe weeks from the day 
of Faſter. 

On ( next after the morrow of the aſ- 
cenfion of our Lord. 


E 3- Trinity 
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Of the Terms. 


Trinity Term hath four 
Returns, 


1 On the morrow of the holy Trinity. 

2 On the oftave of the holy Trinity. 

3 Frem the day of the holy Trinity in fif- 
teen days. 

4 From the day of the holy Trinity in three 
Weeks. 


On ( next after the morrot of the holy 
Trinity. 

On ( ) next after the oftave of the holy 
Trinity. | 

On ( next after fifteen days from the 
day of the holy Trinity. 

On () next after three weeks from the 
diy of the holy Trinity. 


Dvie:vations on the Terms. 


ILARY TERM, begins Fanuary 

23, (except it happens on Sunday) 

then on the Monday following, and ends Fe- 

bruary the 12th if not Sunday, then on the 
Monday following. 

Eaſter Term, begins Wedneſday fortnight 

after Eaſter day, and ends on Monday before 

Whitſunday, 


Trinity Term, begins on the Friday after 


Trinity Sunday, that day being appointed by 
the 32 H. . c. 21. and ends the Wedneſday 
fortnight after, unleſs it happens to be on 
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Obſervations on the Terms. 


the 24th of June, the feaſt of St. Jobs tlie 
baptiſt, which 1s no court day, then it muſt 
be adjourned to the next day. See. Cro. Fac. 
p. 16. 2. Bulſtrode 242. 

Michaelmas Term, begins November the 
6th, (except it happens on a Sunday) then 
on the Monday next after, and ends Novem- 
ber the 28th, if not Sunday, then the 29th. 
Stat. 24 Geo. 2. c. 48. 

The iſſuable terms are, Hilary and Trinity. 
There are no ſittings in Meſtminſter-hall on 
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day of February being the purification. 
The Exchequer, opens eight days before 
any term (except Trinity) before which, it 
opens but four days. 

The firſt and laſt days of every term are 
the days of appearance. 5 


3 
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Oblervations on the Returns 
ok Writs. 


L L non juridical days muſt be avoid- 

ed, as Sundays, the feaſt of the Puri- 
fication in Hilary term; Aſcenſion day, 1n 
Eaſter term; and Midſummer day, in Tri- 
nity term, if it ſo happen, (unleſs it happens 
on Friday next after Trinity Sunday, for then 
it is dies juridicus by ſtat. 32 H. 8. c. 21.) and 
writs returnable on any of theſe days are not 
good. 2 Iuſt. 264. 

The eleventh day of November, being the 
feaſt of St. Martin, in Michaelmas term, can- 
not be ſaid to be in or upon any return; and 
if a writ be returnable on that day, it muſt 


„ be 


Aſcenſion-day, Midſummer-day, and the ſecond. 
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Obſervations on the Returns of Trits. 
be returnable on Thur/day the feaſt of St. 
Martin, or any other day of the week it falls 
on, and if returnable the day after, the mor- 
row of St. Martin. 

In this court every 6:71 of Middleſex, lati- 
tat, alias capias, pluries capias, diftringas, ha- 
bens corpus, ſuper cepi corpus, and habeas cor- 
pies faciond. to do and receive, mult be re- 
turnable at a day certain, as on Monday 
next, Sc. and may be returnable on an eſ- 


ſoign, or general return day in term time; 


but then the day of the week muſt be ex- 
preſſed as on Hiday in one month, &c. But 
this is ſeldom uſed, unleſs on trials and writs 


of inquiry, in order to get ſome advantage 


in that term, If the eſſoign day happens on 
a $unday, your writ muſt be returnable on 
Monday next after, Sc. 

All writs of capias, alias, and pluries, 
grounded on originals out of chancery ; and 
all writs ſubſequent thereto, to the outlawry, 
writs of ſcire facias, quare executionem et au- 
diendium errores, upon writs of error out of 
the Common Pleas, or other inferior courts, 
writs of copias ad ſatisfaciendum, fieri facias, 
and other judicial writs after judgement af- 
firmed, retorno habendo, capias in withernam, 
and all other writs and proceſs, grounded 
upon any recordari facias loquelam, audita 
guerela, accedas ad curiam, capias , i laicus, 
and every other judicial writ of Chancery, 


muſt not be made returnable on a day cer- 


tain, but on a general return or eſſoign day, 
ubicungue, as from the day of Eaſter in fif- 


teen days, wHhereſoever we hall then be in Eng- 


land, 
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Obſervatians on the Returns of Mrits. 


In all actions of debt, and all other per- 
ſonal actions, and all actions by ejectment, 
brought by original, there need not be fif- 
teen days between the teite and return of any 
writ or writs of venire facias, habeas corpora 
juratorum, or diſtringas juratores, fieri facias, 
and capias ad ſatisfaciendum ; and the want 
thereof ſhall not be error (except the ca. /a. 
whereon an exigent after judgment to be 
awarded, or againſt the defendant, to make 
the bail liable.) 13 Car. 2. c. 2. ſect. 7, 8. 


Rules neceſſary to be known by 
Practiſers. 


LL enlarged rules to ſhew cauſe made 
in the laſt term, ſhall be moved before 
the laſt day of the preſent term; (unleſs leave 
for poſtponing them), ſhall be particularly 
applied for and granted. 1 Burr. 9. M. J. 
30 Geo. 2. | 
All cauſes ſhall come on to be argued in 
the ſame order that they are entered, and 
that they ſhall continue to ſtand in the paper, 
in the ſame order till they ſhall be argued, 
(without being entered anew), and that 
no cauſe ſhall be put off without a ſpecial 
application to the court, upon ſome ſuffici- 
ent ground, before the day upon which it 
ſtands in the paper for argument, ibid. 52. 
Motions in arreſt of judgment, muſt be 
made within the firſt four days of the term, 
but Sunday is not to be eſteemed one of the 
four. 4 Burr. 2130. Mich. Term, 7 Geo. 3. 
2 Motion 


3 
To De 
2 


ROY 


57 


CC ORR TE wh > ORE Canis - 


— 


— 


— — Gwe $ * Kr 
rr ˙ . ˙ 


— 


2 — —— 
— — - 


BEI WE 


wy 


HZ 
- 


1 — — 
r * 1 
= — : 

OCR oo . 


Rules neceſſary to be known by Practiſers. 


Motion for a new trial, and a motion in 
arreſt of judgment may not be made both 
together, the former mult precede. 1 Burr. 
334. Eaſt. Term 30 G. 2. 

Motign in arreſt of judgment may be 
made off the crown ſide, at any time before 
ſentence pronounced. 2 Burr. $01. 

After conviction of a miſdemeanor, the 


defendant muſt be preſent in court, if he 


would move 1n arreſt of judgment ; though 
he need not be ſo, upon arguing a ſpecial 
verdict. 15. 930, 931. 

Perſonal appearance of a defendant con- 
victed of a miſdemeanor, ought not to be 
diſpenſed with, (upon his clerk in court un- 
dertaking for the time), unleſs it be clear 
« that the puniſhment will not be corporal, 
ce only pecuniary, and not in every caſe 
ce even of that kind. 3 Burr. 1787. 

On the laſt day of a term an attachment can- 
not be moved for, except firſt for non pay- 
ment of colts. 5 Burr. 2686. 2dly. Againſt 
a ſheriff for not returning a writ. 1 Burr. 6 57- 
Trin. 31 G. 2. and 5 For not en in 
the body. 

And that counſel may move on the laſt 
day of term, to quaſh an indictment but not 
to quaſh an order. Mid. 

A joint information may not iſſue upon 
ſeveral diſtinct rules, for one or more infor- 
mation or informations againſt each defend- 
ant. 3 Burr. 1271. Hilary Term, 2 G. 3. 

A month's time to plead, means a lunar 
month; Bid. 1455. and ſo in all procedings 
a month means four weeks. 46, 
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Rules. 


That all enlarged rules to a ſubſequent 
term, ſhould be fixed to certain days, in 
ſuch ſubſequent term, five for the firſt day, 


five for the ſecond, and ſo on; and liſts to 


be hung up in the offices, and copies thereof 
given to the judges the day before the begin- 
ning of every term. Jbid. 1842. 3. 4. Trin. 
6 Geo. 3. 

On the laſt day of term, a motion to an- 
ſwer the matters of an affidavit, cannot be 
made. 4 Burr. 2502. 


Arreſt. 


In what Caſe an Arreſt may 
be made. 


X the Fa 8. . 10. None are 
«to be held to bail upon any proceſs 
iſſuing · out of an inferior court, under ten 
" pounds, and if the cauſe of action does 
© not amount to ten pounds, defendant 1s 
« only perſonally to be ſerved with a copy 
ce of the proceſs.” 
In the ſuperior court © none ſhall be held 


cc 


action, or (if a Quaker) affirmation muſt 
«© be made, which may be ſworn or affirmed 
before a judge, commiſſioner of the court, 
** or the officer who ſhall iſſue the proceſs, 
or his deputy, and the ſum ſpecified in the 
« afhdavit, is to be indorſed on the back of 
<< the proceſs, and for which ſum the ſheriff 
eis to take bail, and no more. 19 Geo. 3. 
c. 70. 12 129. 21 Geo, 2. e. 3 

n 


cc 
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to bail under ten pounds, and affidavit « Sailors and 
« muſt be made and filed of the cauſe of Soldiers, 204%. 
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arret. 


In Wales, and counties palatine, none 


ſhall be held to bail under twenty pounds. 


12 3. c. 

Special bail, is not required in debt on a 
judgment, unleſs the debt or damages, with- 
out the coſts, amount to ten pounds; nor are 
any perſons to be arreſted, on actions, on 
pena] ſtatutes, or in covenant, unleſs by 


rule of court, or the covenant be for pay- 


ment of money ; nor in actions againſt bail, 
on the bail-bond, nor in treſpaſs, battery, 
wounding, falſe impriſonment, privilege, 
(except for fees) or ſlander of title, (unleſs 
by order of court, or warrant from a judge) 
Sid. 307. Rel. Abr. 335. Raym. 74. Lev. 39. 
4 Burr. 2117. 

A defendant lawfully delivered from an 
arreſt, ſhall not, at the ſame time, be again 
arreſted, at the ſuit of the ſame plaintiff, 
Mich. 15 Car. 2. 

But after a nonpros, the defendant ſhall 
find bail, for the plaintiff ſuffers enough, by 
paying coſts in the firſt action, and therefore 
ought not to be in a worſe condition than 
before. R. Ray. 679. 

In an action by the loſer at a game, ſpecial 
bail ſhall be given. Str. 1079, 


That Perfons are not to be 
held to Bail in civil Cales, 


EE RS of the realm, members of par- 
namen, peereſſes by birth, ſervants 
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Wlhat Perions are not to be held, &c. 


of peers and members“, members of con- 


vocation actually attending thereon », bi- 
ſhops, ambaſſadors, or other public mini- 
ſter, or the domeſtic ſervant of any ſuch am- 
baſſador or miniſter ©, the king's ſervants *, 
marſhal, warden of the fleet *, clerks, at- 
tornies, and all other perſons attending the 
courts of juſtice f, clergymen performing di 


vine ſervice, and not merely ſtaying in the 


church with a fraudulent deſign *, ſuitors, 
witneſſes, and other perſons, neceſſarily at- 
tending any court of record upon buſineſs x, 
and it is ſaid, witneſſes properly ſummoned 
before commiſſioners of bankrupt to give 
evidence, are protected, an heir, executor, 
or adminiſtrator ', a bankrupt *, ſailor ', or 
volunteer ſoldier (unleſs the debt is twenty 
pounds) ſee the laſt act for mutiny and de- 
ſertion. 

Alſo the courts not only protect the per- 
ſons of their attendants, but likewiſe all thoſe 
things that are neceſſary for their journey, or 
the defence of their ſuit. 2 Roll. Abr. 273. 

The privilege the courts allow their of- 
ficers, 1s reſtrained to thoſe ſuits only, which 
they bring in their own right, or are brought 
againſt them in their own right; for if they 
ſue or be ſued as executors, or adminiſtra- 
tors, they then repreſent common perſons, 
and are not entitled to privilege. Hob. 177. 
Dyer. 24. pl. 150. 2 Sid. 157. Latch. 199. 
Godb. 10. | 

Alſo if a privileged perſon brings a joint 
action, this deſtroys his privilege; becauſe 
thoſe with whom he joins are not officers of 
the court, nor intitled to the attachment, 
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What Perſons are not liable to arreſts. 


which the court grants to its own officers. 
2 Roll. Abr. 274. 
A bankrupt is free from arreſt in going and 


coming to ſurrender to the commiſſioners, 


and from actual ſurrender for forty-two days, or 
ſuch further time as ſhall be allowed to finiſn 
his examination (provided he 1s not in cul- 
tody at the time of ſurrender,) and if he be 
arreſted for debt, or on any eſcape warrant, 
coming to ſurrender, or after his ſurrender, 
within the time before mentioned, then on 
producing the ſummons, or notice, under 
the hands of the commiſſioners or aſſignees, 
and giving the officer a copy thereof, he ſhall 
be diſcharged ; and if detained, ſuch bank- 
rupt ſhall have for his own uſe five pounds, 
for every day he detains him; and if any 
commiſſion of bankruptcy ſhall iſſue againit 
any perſon, who ſhall have been diſcharged 
by virtue of this act, or ſhall have com- 
pounded with his creditors, or delivered to 
them his effects, and been releaſed by them, 
or diſcharged by an act of infolvency, then 
the body only ſhall be free from arreit and 
impriſonment, but the future eſtate ſhall re- 
main liable to his creditors (the tools of 
trade, neceſſary houſhold goods, and neceſ- 
ſary wearing apparel of ſuch bankrupt, and 
his wife and children, excepted), unleſs the 
eſtate of ſuch perſon produces clear fifteen 
ſhillings in the pound. Sat. 5 G. 2. c. 30. 
Perſons who liſt themſelves on board any 


ſhip of war, ſhall not be taken out of the 


ſervice by any proceſs or execution (except 
for criminal matters), unleſs for a real debt, 
or other juſt cauſe of action, amounting to 

| twenty 


Uhat Perſons are not liable to Arreſts. 


twenty pounds; and if any perſon be ar— 
reſted contrary, the judge of the court, on 
complaint of the party, or his officer, may 
examine the ſame, and by warrant diſcharge 
ſuch ſeaman without fees, upon proof that 
he was belonging to one of his majeſty's 
ſhips, and arreſted contrary to this act, and 
to award coſts; but any plaintiff, on notice 


firſt given in writing of the cauſe of action 


to ſuch ſeaman, or left at his place of re- 
ſidence before his entering into the ſervice 
to file a common appearance in any action 
for debt, ſo as to proceed to judgment, and 
outlawry, and to have execution other than 
againſt the body. Stat. 1 G. 2. c. 14. J 15. 
16 C. 2. 6, 10. 3% 

If a perſon procure another to be arreſted 
in the Marſbalſea, or in any court within 
London, &c. at the ſuit of any perſon, 
where there is no ſuch perſon known, or 
without the plaintiff's conſent; every perſon 
who ſhall procure any arreſt, Fc. and ſhall be 
accuſed by indictment, preſentment, or by 
the teſtimony of witneſſes, or other due 
proof, ſhall ſuffer ſix months impriſonment, 
and pay to the party arreſted treble coſts, and 
forfeit the ſum for every ſuch offence to be 
recovered by action of debt, Sc. againft 
ſuch perſon or perſons, their heirs, execu- 
tors, or adminiſtrators, as ſhould or ought 
to pay the ſame by virtue or force of this 
act; in which action, no eſſoign ſhall be al- 
lowed. 8 Eliz. e, 2. fed. 4. 5. 


Affidavits⸗ 
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Aͤtlidavits. 
In the K IN G's BENCH. 
A. B. Plaintiff, 


and 
C. D. Defendant. 


For work and B. of Cannon ſtreet, London, Taylor, 
nr) gi * maketh oath and ſaith, that the 
eee Aeg above defendant is juſtly and truly indebted 


bill, for work unto this deponent, in the ſum of twenty 
done, may pounds, for work and labour done and per- 
be included formed by the ſaid plaintiff, for the ſaid de- 


5 3 . 
in this afftda- fendant, and for materials found and pro- 


vit. . 
vided in the ſaid work. | 

Sworn, Sc. . 

For goods For divers goods, wares, and merchan- 


ſold and de- dizes by the {aid plaintiff ſold and delivered 


kd to the ſaid defendant. 

For money For money by this deponent lent and ad- 
lent, paid, yanced to the ſaid defendant, and alſo for 
_ and money paid, laid out and expended by this 
Eh for mo. deponent for the ſaid defendant, and for mo- 
ney had and ney had and received by the ſaid defendant 
received. to and for the uſe of this deponent. | 
For a horſe, Fora gelding fold and delivered by the 
mare, or plaintiff to the ſaid defendant at his requeſt, 
gelding, Sc. (the ſame for a horſe, mare, or cow, ſheep, 
8 or hogs), but theſe are all diſtinguiſhed by 

| the name of goods. 

For goods A. B. of, &c. Woollen-draper, maketh 
ſold where oath and faith, that the above defendant is 


oats oy ae juſtly indebted unto this deponent, C. D. 
ers. and 
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Afidavits. | 65 
and L. IJ. his partners, in the ſum of ten 
pounds, and upwards, for goods ſold and 
delivered. 

The plaintiff's ſervants (if they know of 
the debts being contracted, or the goods de- 
livered) may make affidavit for them, then 
ſuch affidavit will run thus: 

A. B. of, Sc. ſervant to the above named Afidayit by 
H. B. maketh oath and faith, that the above Plaintiff's fer- 
defendant is juſtly indebted unto the faid Does _ 

A. B. in ten pounds for goods 1o!d and de- _— 3 
livered, and for money lent by the ſaid A. B. ed. 
to the faid defendant. 

A. B. of, Sc. taylor, maket 1 and For work and 
faith, that the above defendant, C. D. is labour and 
juſtly indebted unto this deponent, in ten DOE 
pounds, and upwards, for work and labour, Pay pane prin 
and materials found and provided ; and for livered, mo- 


goods fold and delivered, and for money ney paid, 


paid by the ſaid plaintiff for the ſaid defend- Fit, and had 


ant; and alſo for other money lent and ad- and received. 


vanced, and for money had and received 
by the ſaid defendant, to and for the uſe of 
the ſaid plaintiff. 

If by a carpenter, or a coachmaker, or 
carman, who keeps horſes, carriages, Sc. 
ſay, 

For the work and labour done and per- Wok done 
formed by the ſaid plaintiff, by himſelf, and irn hortes, 
his ſervants, with his horſes, carts, and car- ut and 
riages for the ſaid defendant. N 

For the hire of a certain horſe of this de- For horſe- 
ponent, let to the ſaid defendant, at his re- hire. 
queſt, for the ſpace of ſix weeks, now 


elapſed. 
F 2 ar 


£6 Afidavits. 


For meat, For meat, drink, waſhing, and lodging, 
drink, wail- by this deponent found and provided, for 
| 1%. Cm the ſaid defendant, at his requeſt. 

4 af For the work and labour of this deponent 

For a ſur- 

e bill. 33-2 ſurgeon, in and about the healing and 
CUring of the ſaid defendant of a certain 
wound, and for divers medicines, potions, 
and plaiſters, by the ſaid plaintiff found and 
provided for the ſaid defendant, at his re- 
queſt. 

For an apo- For divers medicines, and other things. 

thecary'sbill. belonging to the buſineſs of an apothecary, 
by this deponent found and provided, ad- 
miniſtered, and applied to the ſaid C. D. or 
to his wife, child, ſervant, or family (as the . 
caſe is) at his requeſt. 

For depaſ- For feeding, grazing, and depaſturing of 

turing of cat- divers cattle of the ſaid defendant, and at 

tle, his requeſt; for a long time, to wit, for the 
ſpace of ſix weeks, now laſt paſt. 

"F PETE For the uſe and occupation of a certain 
meſſuage, or  dwelling-houſe, with the ap- 
purtenances, fituate and being in Oldſtreet, 
in the pariſh of Saint Luke, in the county 
of. Middleſex, for the ſpace of half a year 
now elapſed. 


For rent on a For certain arrears of rent, due and ow- 


Jeaſe, ing from the ſaid defendant, to this depo- 


nent; for the uſe and occupation of a cer- 
tain meſſuage or tenement, with the appur- 
tenances, ſituate, lying and being, in Fleet- 
frreet, in the pariſh of Saint Dunſtan in the 
Weſt, in the city of London; demiſed by in- 
denture of leaſe, by this deponent; to the 
ſaid anden. 


On 
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On Notes of Hand. 


Thomas Simpſon, of Fore-ſtreet, London, Prawee 
butcher, maketh , oath and ſaith, that John tis _ 
Doe is indebted to this deponent, in fifty *- 
pounds, upon a promiſory note, drawn by 
the ſaid John Doe, payable to this deponent 
or order, five weeks after date, for value 
received (as the note runs.) 

Upon a promiſory note of hand, drawn by Indorſee a- 
the ſaid defendant, payable to E. B. or order, Sainſt drawer. 
and by him indorſed to this deponent. 

Upon a promiſory note of hand drawn by 24 indorſee 
one C. D. payable to E. F. or order, and by e 11 
the ſaid E. F. indorſed to the ſaid defendant, er. 
and by him indorſed to this deponent. 


On Bills of Exchange. 


That the defendant 1s indebted to this de- Drawee 
ponent in ſeventy pounds, as acceptor of a #84inft ac- 
bill of exchange, drawn by one F. E. upon ter. 
the ſaid defendant, payable to this deponent, 
or order, fix months after the date thereof. 

Indebted in ſeventy pounds as acceptor of Indorſee | 
a bill of exchange, drawn by one E. F. upon *84nkt ditto, 
the ſaid defendant, payable to one A. B. or 
order, and by him indorſed to this de- 
ponent. | 
In ſeventy pounds on a bill of exchange, Indorſee a- 
drawn by the ſaid defendant, upon one C. D. gainſt draw- 
payable to E. F. and by him indorſed to this er- 
deponent. 
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68 Allidavits. 

In trover. A. B. of Sc. maketh oath and faith, that 
the ſaid C. D. now has or lately had in his 
poſſeſſion divers goods and chattels, (to wit) 
here mention the things particularly as 2 
gold watch, Sc.) of this deponent's, of 
the value of one hundred pounds, which 
ſaid goods and chattels, the ſaid C. D. has 
unlawfully converted to his own uſe. 

Afirmation A. B. of, Sc. grocer (being one of the 

oa quKer people called Quakers) ſolemnly affirms, 

1 that C. D. is indebted to this affirmant, in 
the ſum of one hundred pounds, for goods 

ſold and delivered. 

Affidavit to F. G. of, &c. the plaintiff and 7. W. of, 

hold to bail Fc. ſurgeon, ſeverally make oath and ſay, 

"uy al- and firſt this deponent G. ſaith, that on, Sc. 

; the defendant V. F. Eſquire, m made an aſ- 

A judge's or- fault upon this deponent, and did beat and 

der muſt be kick this deponent in ſo violent a manner on 

. war his groin, and other parts of his body, that 

ton a i this deponent has ever ſince that time been 

penny, and in great pain: And this deponent has at this 
leave it for time a rupture in his right groin, deſcend- 
ing into the /cr07um, occaſioned by the kicks 

5 the judge and blows which this deponent received from 

CARIMDETS, . . 
the defendant, whereby this deponent 1s 
rendered utterly incapable of getting his 
livelihood: And this deponent further faith, 
that, to the beſt of his knowledge, he never 

as ſubject to or had a rupture before the 
ſaid aſſault was made upon him this depo- 
nent, as aforeſaid, and that the ſaid kicks 
and blows, given him by the ſaid defendant, 
are the ſole cauſe of the ſaid rupture: And 
this deponent further faith, that he has ap- 


plied 


Alkdabtts. 

plied to ſeveral eminent ſurgeons for advice 
to be cured of the ſaid rupture, but has been 
informed by them, that the ſame is incura- 
ble: And this deponent further ſaith, that 
he knows and is well acquainted with the 
defendant: And that the ſaid defendant is 
in very good circumſtances : And this de- 
ponent J. W. ſaith, that he hath viewed the 
other deponent's right groin, and ſays that ke 
has cot a rupture in his ſaid right groin de- 
ſcending into the /erozum, which in this 
deponent's opinion is incurable, and renders 
him utterly incapable of following his bu- 
ſineſs. | | 

mate of the ſhip called the V. J. P. com- 
mander, on the day of 1781, 
came to this deponent in the ſteerage of the 
faid ſhip, at B. in , and without any juſt 
caule or provocation whatſoever, given to, 
or intended to be given to him by this depo- 
nent, laid hold of this deponent's collar, and 
dragged this deponent on the floor thereof, 
and, with his fiſt, did with great force and 
violence ſtrike this deponent many blows on 
his head, face, and body, by which this de- 


ponent lay ſenſeleſs for ſome time, and the 


ſaid A. B. would have again beat this depo- 
nent, had not he been prevented by a perſon 
on board the ſaid ſhip: And this deponent 
further faith, that his right cheek became 
greatly ſwollen and diſcoloured, and that he 
was in great pain for a conſiderable time at- 
terwards; and this deponent was rendered 
wholly incapable of performing his buſineſs 

3 on 


Maketh oath and ſaith, that A. B. fourth Anotker, 
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Afdabits. 


on board the ſaid ſhip; And this deponent 
faith, that the faid A. B. hath not as yet 
made him any ſatisfaction for the ſaid aſſault, 
although he is in good circumſtances, and 
he believes that the faid A. B. ſoon intends 
leaving this kingdom. 


Pꝛoceſs. 


N all proceſs, the day and year of ſigning. 
is to be ſet down thereon, 5 and 6 M. 
ond IM. c. 21. 4. SY HO. 7 £6 35 


ſect. 42. and the name of the attorney wrote 


on every writ or proceſs, and writ of execu- 
tion, and the warrants thereon. 2 G. 2, c. 23. 


J. 23. made perpetual: by 30 G.2. 6. 19. 


F556... But by Bat. 12 r te 


not ſubſcriving the attorney's name on the 
warrant, ſhall not vitiate, provided the writ, 
Wc, be regularly ſubſcribed, and the ſheriff; 
are thereby obliged to ſubſcribe the attor- 
nies names on warrants, on penalty of five 
pounds. 


A bailable Bill of Middleſex. 


| Middleſex 1 Sheriff is commanded to 


to wit. 


take Richard Penn and Fohn Doe, 
if they may be found in his bailiwick, and 
ſafely keep them, ſo that he may have their 
bodies before the Lord the King at Meſt- 
minſter, on Wedneſday next after the octave 
of Saint Hilary, to anſwer John Drown in a 
a plea of treſpaſs, and alſo to a bill of the 
{aid 70h Brown, to be exhibired againſt the 

2 | ſaid 


Pꝛocels. 5 | 71 
ſaid Thomas Penn for one hundred pounds 
upon promiſes, according to the cuſtom of 
the court of our Lord the King, before the 
King himſelf, and that he have then there 


this! n 
By bill. 


Stormont and Way, 
Indorſe the attorney's 

name and place of 

abode on the back 

with the ſum {worn 

to. 

Make a præcipe for the office thus: 

Middleſex (V.) bill for John Brown, a- Præcipe for 
gainſt Richard Penn, in caſe for 100 J. upon bill of Mid- 
promiſe, returnable on Mednęſday next after 85 
the octave of Saint Hilary. 

A. B. Attorney, 

Oath for 50 J. Inner Temple, 

27 Dec. 1780. 

N. B. This bill of Middleſe is already 
printed, and may be had at the ſtationer's 
for 2s. 1d. take affidavit, præcipe, and writ 
to the bill of Middleſex office, No. 6, Clif- 
ferd's Inn, pay for the oath one ſhilling, 
ſigning the precept ſix-pence in term time, 
and ten- pence in vacation; then get war- 
rant at the ſheriff's office, and pay 4d. 

If the defendant cannot be taken on this 
bill of Middleſex; you muſt make out an 
alias, and if not taken, a pluries bill, and 
ſo on till you take him if he lives in that 
county. | 

Middleſex to wit. The ſheriff is com- Alias. 
manded, as before he was commanded to 
take Thomas Penn and John Doe. 

F 4 Middleſeæ 
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Plur iges. 


Acgtiny #1 
lebt on 
bond. 


In trover. 


Detiaue 


Covenant. 


if ſeveral de- 


* * P 
10 ndants. 


Doe. 


\ Proceſs. ' 
Middleſex to wit. The ſheriff is com- 
manded, as often times he has been com- 
manded, to take Thomas Penn and Fohn 


Theſe writs are ſigned at the ſame office, 
make a precipe as before, adding the word, 
alias or pluries bill of Middleſex ; pay ſign- 
ing 2d. 

Nd alſo to a bill of the ſaid John Brown, 
to be exhibited againſt the ſaid Thomas Pen, 
for one hundred pounds debt, according, &c. 
as before. 

And alſo to a bill of the ſaid 70 Brown, 
to be exhibited againſt the ſaid Thomas Penn, 
for converting and diſpoſing of the goods 
and chattels of the ſaid John Brown, of the 
value of fifty pounds, according, Sr. 

For detaining of the goods and chattels of 
the ſaid 7ohn Brown, to the value of 500 J. 
according, Sc. 

For breach of covenant to the damage of 
the ſaid J. B. of 60 J. according, Sc. 

For aſſaulting, beating, wounding, and 
evilly treating the ſaid F. B. to the damage 
of the ſaid J. B. of 50017. according, Se. 

To aniwer 7. B. in a plea of trelpa is, and 
alſo to the ſeveral bills of the ſaid J. B. to 


be exhibited againſt the ſaid 7. P. E. F. and 


6. H. for 1000. upon promiſes, according, 
e. 

If the defendant lives in any liberty where 
the ſheriff of Middleſex may not enter, make 
out a non omittas bill of Midlc/ex, here. 
upon the ſheriff will grant his warrant to 
the high bailiff of He | 3140}! er, and he will 
arreſt the defendant. 


A 7 id « 


Dꝛocelſs. 73 
Middleſex 1 ſheriff is commanded that No» omitias 
he omit not by reaſon of any li- bill of Mid- 
berty in his bailiwick ; but that he enter the dieſex. 
ſame, and take F. A. and John Dee, and 
ſafely keep them, ſo that he may have their 
bodies before the king at Y/etminfter, on Wed- 
neſday next after fifteen days from Eaſter day, 
to anſwer 7. B. in a plea of treſpaſs; and 
alſo to a bill of the ſaid J. B. to be exhibited 
againſt the ſaid T. A. for 0 l. upon promiſes 
according to the cuſtom of our court before 
us, and that he then have there this pre- 
ceph-2 By Bill. 
Stormont and Way. 
Pay ſigning ſame, as for a bill of Middle- 
ſex, and make your precipe as before, only 
add the words © non omittas bill of Mid- 
a | 
Middlſex ; THE ſheriff is commanded to take p;y of Mid- 
to wit. 5 A. B. and Richard Roe, if they dleſex not 
may be found in his bailiwick, and ſaſely bailable. 
keep them; fo that he may have their bo- 
dies before the Lord the King at Weſf- 
minſter, on Wedneſday next after the octave 
of Saint Hilary, to anſwer J. B. in a plea of 
treſpaſs, and that he then have there this 
precept. By bill 
| Stormont and Way. 

Mr. A. B. you are ſerved with this proceſs If this be 
to the intent, that you may by your attorney againſt huſ- 
appear in his Majeity's court of King's 3 ne 
Bench at Weſtminſter, at the return thereof, 53 g 

being the twenty-third day of January in- 4b par 7 
ſtant, in order to your defence in this ac- yeur/el/, 
tion. t ,.. your 
J. K. Inner Temple, e.“ 
1275 Jan. 1782. 


The 
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Che2er. 


Sinal. Sir. 87. 


| Bꝛocels. 
The defendant muſt be ſerved with a copy 


of the proceſs, and notice perſonally. 12 G. 1. 
c. 29. and ſervice on the return day, though 
after rhe court riſes, is good. 2 Burr. 812, 
813. 

If the writ be againſt ſeveral defendants, 
you muſt name them all in the notice and 
copies to be ſerved on each defendant. It 
is not neceſſary to ſhew the party the ori- 

If you cannot find defendant in Middle- 
ſex, and he is to be met with in London, or 
any other city or county, get an office co 
of affidavit from the bill of Middleſex office, 
which ſaves a new affidavit, and your client 
trouble; pay for ſame 15. and 15. 7d. for 


ſtamp, which take to Mr. Heberden's, and 
ſue out latitat thereon, as in p. 73. 


CiTizs and Towns having a She- 
riff or Sheriffs. | 


CITIES of Briſtol, Coventry, Chefter, York, 
Cloucefter, Lincoln, London, Norwich, and 
town of Nottinghain, have two ſheriffs. 


Cities of Canterbury, Exeter, Litchfield, and 


Worceſter, have one ſheriff. 

Towns of Kingſton upon Hull, Southampton, 
Pool, and Newcajtle upon Tyne, have one 
ſheriff. | 

Directions to be obſerved in writs of /atitat 
to be executed in the counties- palatine of 
Cheſter, Lancaſter, and Durham, and to the 
cinque ports. 

To our Chamberlain, of our county palatine 
of Cheſter, or to his deputy there, . 

0 


EIT N 23 RI EI ES SEALS 42h 2-oe LE 

/// IE Ne 4 9 EI ö N 

AE To DAS OWE Ee 42 WF ns EI 3 LF 
S 75 


þ . 8 25 
e 3 
3 

7 2 8 


A 25 

S Be ES: on 7 

hg ONT ES wi 8 1 . 
„5 vg Ron, 
* : eee - 
- * "7 


£& ; {4 R VUECRIOTY ly ess 1 
„ 5 T C w 0 
22 TT IT oo US Sales TITS 8 * REP 
Sts > x4) . n 0 L , Fan 2 2 — 2 La ; a OW 
» * 3 * . F Fn — - \ - 7 
— : 8 : 


> #3 SF % a - 5 4 
% ²äA BO tk TA) 23 OH any SY c * 
/ V ̃ Oo Et er CEN 
T c 
7 . « An . e's 2 CY . 2 - FF 7 
. os. - 


Dꝛaceſs. 


to his deputy there. 
Hythe, Dover, and 


7 


To our Chancellor of our county palatine of Lancaiter. 
Lancaſter, or to his deputy there, greeting. 

To the Reverend Father in God John, Durham. 
by divine Providence Lord Biſhop of Durham, 
or to his deputy there, greeting. 

To the conſtable of our Caſile of Dover, or OG 


aſtings, 


Romney, 


Sandwich. 


George the Third, &c. to the ſheriffs of Lariter. 


London, greeting: Whereas we lately com- 
manded our ſheriff of Middleſex, that he 
ſhould take Fohn Denn and Richard Roe, 
if they might be found in his bailiwick, 
and ſafely keep them, ſo that he might 
have their bodies before us at Meſtminſter, 
at a certain day now paſt, to anſwer Tho- 
mas Poft in a plea of treſpaſs, * And aljo 


% a bill of the ſaid Thomas, againſt the 


c /aid John, for one hundred pounds upon pro- 
« miſes, according to the cuſtom of our court 
« before us, to be exhibited,” and our ſaid 
ſheriff of Middleſex at that day returned to 
us, that the ſaid John and Richard were not 
found in his bailiwick; whereupon, o on the be- 
half of the aforeſaid 2 homas, it is ſufficiently 
teſtified in our court before us, that the ſaid 
John and Richard do lurk and ſecrete them- 
telves in your county: Therefore we com- 
mand you, that you take them, if they ſhall 
be found in your bailiwick, and ſafely keep 
them, ſo that you may have their bodies be- 
fore us at Weſtminſter, on Monday next after 
fifteen days of Saint Martin, to anſwer the 
ſaid Thomas of the plea and bill aforeſaid ; 
and have you then there this writ, W itneſs 
e*« liam Earl of Mangfeld, at Weſtminſter, 
2 the 


2 The other 
Qat-etiams 
will ſerve for 
this writ. 


© 


Pꝛocels. 


There is no the ſixth day of November, in the twentieth 
occahon for year of our reign. 5 


4 5 days be- 


teite and re- 
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Alias capias. 


— 
+. 


Stormont and Way, 
Indorſe the attorney's name 
and ſum ſworn to on the 

back.. 

London lat. for Thomas Poſt, againſt John 
Denn, tr. ca. for 801. upon promiſes, return- 

able Monday next after 15 days of St. Martin. 

J. Forton, Attorney. 

The day you ſue out the writ, and the 
ſum ſworn to, muſt be indorſed thereon, 

Take your affidavit, writ, and præcipe, to 
the ſigner of the writs, Mr. Heberden, at the 
King's Bench office in the King's Bench 
walks, who will fign the ſame; pay him, 
25. 6d, then go to the ſeal office, No. 3, 
Inner Temple Lane, and ſeal your writ, pay 
74. after its ſigned and ſealed; if defondant 
is to be arreſted i in London, go to one of the 
compters, get a warrant thereon, pay 4 d. 
if in Surry, Eſſex, or Kent, pay 64. any other 
county 2 5. 

It 1s to be at. that Mr. Heberden 
and the ſtationers ſell theſe writs already 
printed, but they are in the plural number, 
and it has been cuſtomary to add, if one de- 
fendant, John Dee or Richard Roe, to ſave 
eraſing the writ. 

If the defendant is not ſound on the firſt 
writ, before the return; then iſſue an alias 
capias, which you ſign and ſeal as before, 
and is in this form: 

George, &c. to the ſheriffs of London, 
greeting: We command you, as before we 
have commanded vou, chat you take 7obn 


Dexn 


Pꝛoceſs. WM 


Denn and Richard Roe, if they may be found | 
in your bailiwick, and ſafely keep them, ſo | 
that you may have their bodies before us at 
I/2fmiaſter, on Monday next after eight days 
of Saint Hilary, to anſwer Thomas Poſt of a 
plea of treſpaſs ; and alſo to a bill of the ſaid 
Thomas, againſt the ſaid John, for one hun- 
dred pounds upon promiſes, according to 
the cuſtom of our court before us to be ex- 
hibited, and have there then this writ. Wit- 
neſs William Earl of Mansfield, at Weſtminſter | 
the twenty-eighth day of November, in the | 
twentieth year of our reign. | 
| Stormont and Way. | 
Indorſe the attorney's name and ſum ſworn 
to, make a precipe for the office as before | 
only inſert the words alias capias. | 
If he 1s not to be met with before the re- 
turn, iſſue out a pluries capias, which is the 
ſame, only inſtead of the words, © as be- 
fore we have commanded you,” you muſt 
ſay © as we have oftentimes commanded you. 
If there is a liberty which the ſheriff can- 
not enter, then iſſue, | 


ä 


A non omiltas Latitat. 


George the Second, Sc. To the ſheriff of, 
Sc. (to the end of the recital of the bill of 
Middleſex) add theſe words, © Therefore we | 
* commaid you that you do not omit by reaſon | | 
* of any liberty in your county, but that you 


= © enter the ſame, and take A. B. Sc. as in the 
= * /2ilat, 8 ; 
5 This writ may iſſue in the firſt inſtance, if 


the defendant lives in a liberty; make a 
N precipe 
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Latitat to 
Cnheſter. 


Mꝛotcels. 
præcipe as before, only add the words © nor 
% omittas latitat,” pay ſigning 25. 6d. ſeal 
15. 24. get warrant thereon as before. 


If the defendant lives in any of the coun- 
ties palatine as Cheſter, Durham, or Lancaſter, 


then your latitat runs thus: 


George the Second, &c. To our cham- 
berlain of our county palatine of Cheſter, or 
to his deputy there, greeting: Whereas we 
lately commanded our ſheriff of Middleſex, 
that he ſhould take A. B. and Richard Roe, 
if they ſhould be found in his bailiwick, and 
that he ſhould keep them ſafely, ſo that he 
might have their bodies before us at Meſt- 
minſter, at a certain day now paſt, to anſwer 
C. D. of a plea of treſpaſs, and alſo to a 
bill of the ſaid C. againſt the ſaid A. B. for 
one hundred pounds upon promiſes, accord- 
ing to the a of our court, before us to 


be exhibited; and our ſaid ſheriff at that 


day returned to us that the ſaid A. and Rich- 


erd were not found in his bailiwick, where- 
upon on the behalf of the ſaid C. it is ſuffi- 
ciently atteſted in our court before us, that 
the ſaid A. B. and Richard lurk and ſecrete 
themſelves in your county palatine ; there- 
fore we command you, that by our writ un- 
der the ſeal of our faid county palatine, to be 
duly made, and to be directed to the ſhe- 
riff of the ſaid county palatine, you com 
mand the ſaid ſheriff, that he take the ſaid 
A. and Richard, if they be found in his baili- 
wick, and keep them ſafely, ſo that he may 
have their bodies before us at Meſtminſter, 
on Wedneſday next after the octave of Saint 
Hilary, to anſwer the laid C. of the m 
an 


Pꝛocecs. | 79 
and bill aforeſaid, and have there then this 
writ. Witneſs William earl of Mansfield, at 
IVeftminjler, the twenty-eighth day of No- 
vember, in the twentieth year of our reign. 
Stormont and Way. 
Indorſe the attorney's name, and the ſum 
ſworn to, ſign and ſeal it as before at Mr. 
Heberden's. ö 
The precipe for the office is as before, only 
ut in the margin. © County palatine of 
« Cheſter, Lat. for, Sc. „ l 
George, &c. To the reverend father in To the coun- 


God John, by divine Providence, lord *Y palatine of 


| biſhop of Durham, or to his deputy there, W 
greeting (to the end of the recital of 
the bill of Middleſex), therefore we com- 
mand you, that by your writ, under the ſeal 
of your biſhoprick, in due manner to be 
made and directed to the ſherifFof the county 
of Durham, you caule the ſaid ſheriff to be 
commanded, that he take the ſaid C. D. and 
John Doe if they may be found, Se. 
Io our chancellor, of our county pala- To the coun- 
tine, of Lancaſter, or to his deputy there, 2 of 
; | ancaſter, 
greeting. (Same as Cheſter.) | 
If the defendant lives in any of the cinque 
ports, as Haſtings, Romney, Hythe, Dover, 
or Sandwich, then your latitat is to be di- 
rected thus : | | 
To the conſtable of our caſtle of Dover, To the cinque 
or to his deputy there, greeting: Whereas ports. 
we lately commanded (as in the latitat), in- 
ſlead of ſaying. ſecrete themſelves in your 
county * /ay bailiwick.” 
Theſe latitats are all made out at the ſame 
office, and, if attended to, the printed forms 
will ſerve in every caſe, | 


George, 


80 2 Proceſs. 


A common George, &c. to the ſheriffs of London, 
daliiat witn greeting: Whereas we lately commanded - 
e our ſheriff of Middleſex, that he ſhould take 

John Denn and Richard Roe, if they ſhould 
be found in his bailiwick, and ſafely keep 
them, ſo that he might have their bodies 
before us at Weſtminſter at a certain day now 
paſt, to anſwer Thomas Poſt, in a plea of treſ- 

Every debt paſs ; and our faid ſheriff of Middleſex at 
i» treſpals, that day returned to us, that the ſaid John 
therefore | 3 0 : 3 
theſe werds and Richard were not found in his bailiwick; 
may be ufed whereupon, on the behalf of the aforeſaid 
in al aftions Thomas, it is ſufficiently teſtified in our court 
Ace O87” -beforc us, that the ſaid Fohn and Kichard do 
me PTY e lurk and ſecrete themſelves in your county, 
to be { ierved, 
therefore we command you, that you take 
them if they ſhall be found in your bailiwick, 
and ſafely keep them, ſo that you may have 
their bodies before us at Meſiminſter, on Mon- 
day next after eight days of the Purification, 
to anſwer the ſaid Thomas in the plea afore- 
ſaid, and have you there then this writ. 
Witneſs William earl of Mansfield, at Weſt- 
. minſter, the 23d day of January, in the 22d 
year of our reign, 
4 | | Stormont and Way. 
| Mr. 7. D. you are ſerved with this pro- Þ 
ceſs to the intent that you may, by your at 
torney, appear in his Majeſty's court of 
King's Bench, at the return thereof, being : 
the twelfth day of February inſtant, in order 
to your defence in this action. | 
Put the name of the plaintiff's attorney on 5 
the back, day of the month, and place of 
abode, then make an exact copy, or get a 5 
printed one at the ſtationers, f1l it up, and 
ſerve defendant with it perſonally. 
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Special Bail. 


Y the rule 1654, no attorney ſhall be 
bail for a defendant in any action. 

R. Mich. 14. Geo. 2. No ſheriff's officer, 
bailiff, or other perſon concerned in the exe- 
cution of proceſs, ſhall be permitted to be 
bail in any action or ſuit depending in this 
court, nor perſons outlawed after judgment. 

The defendant having been arreſted, and 
puc in bail to the ſheriff, he muſt, if the writ 
or proceſs be in London or Middleſex, put in 
bail above within four days after the return 
of ſuch writ or proceſs; and to prevent a 
miſtake of names, the beſt way is to get a 
ſhort copy of ſuch writ at the ſheriff's office, 
and the ſum {worn to; or a copy of the præ- 
cipe at the office from whence the writ iſſued. 
Rule Mich. 8 Ann. Then get a bail- piece at 
the ſtationers, two ſhillings ſtamp parch- 
ment cut in this form, enter on it thus: 


Michaelmas Term, in the 22d year 
of the reign of king Geo. III, 


MiddleJex, Þ FJehn Jones is delivered to 
to Wit. bail on a cepi corpus 
to | 
John James, of Leve-lane, 
London, mercer, 
and 
Joſeph Wadden, of Fleet 
/treet, London, hoſier. 


J. K. attorney, f At the ſuit of 


ſworn to Jeſeph Sparks, 
L. 100. 


G Take 


When to put 
in bail. 


Special bail- 


piece. 


— —— 2 


or 


— — 


aw toes oo ws rere. 


fer 
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Recogviz- 
ance. 


Notice of 


bail. 


Sp ecial Bail. 


Take your ball, and bail piece, to one o 
the judge's chambers in &. Tjeant” Inn, Chan- 
cery-lane, and the clerk will take the recog- 
nizance as follows: 


Jou do jointly and ſeverally undertake 


ce that, if John Jones ſhall be cb in 
* this action, at the ſuit of Jeſeph Sparkes, 
ce he ſhall ſatisfy the coſts and condemna- 
tion, or render himſelf into the cuſtody 
(c 


of the marſhal of the Marſhalſea, or you 
will do it for him. 
« Are you content.“ 

Pay the clerk 4s. in term time, in vaca- 
tion 68.; as ſoon as you have done this, give 
notice in writing of the bail being put in to 
the plaintiff's attorney, as follows: 
In the King's Bench, 


Foſeph Sparkes, plaintif, 
and 


John Jones, defendant. 
Take notice, that ſpecial bail was this day 


put in for the defendant in this cauſe, before 


the honourable Mr. Juſtice Aſhharſt, at his 


| Chambers. in Serjeant's Inn, Chancery-lane, 


London, and the names are, John James, of 
Love-lane, London, merchant, and Joſeph 
Waddon, of Fleet-reet, London, hoſier, dated 
the 10th day ef November, 1731. 

Your's, Se 


7. K. Attorney for the de- 


fendant, Inner Temple. 


To Mr. G. E. Attorney 


for plaintiff. 
If they are the ſame as are bail to the ſhe- 
riff, then you add, “ and they are the ſame as 
« are boil to lhe freriff.” 
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Special Ball. | 
If the plaintiff be diſſatisfied with the bail 
above, and they be nor the ſame as to the 
ſheriff, he muſt except againſt them within 


twenty days after notice given, otherwiſe 


ſuch exception is void. Mich. 16 Car. 2. 
Mich. 8 Ann. Exception muſt be in writ- 
ing entered in the judge's book, before whom 
the bail was taken, and notice in writing 
muſt be given without delay to defendant's 
attorney, E. 2 G. 2. De. 5 G. 2. The entry 
in the judge's book is thus, © 7 except againſt 
ce theſe bail.” G. U. plaintiff's attorney; 
and the notice to the defendant's attorney is, 
naming the cauſe, I Have excepted againſt 
« the bail put in for the aefenaant in this cauſe, 
Tour's, 
G. H. plaintiff's attorney,” 

To Mr. C. D. attorney for defendant. 

If it is in term time, the bail muſt juſtify 
within four days next after the exception de- 


livered to defendant's attorney; and if in 


vacation, on the firſt day of the next term, 
Eaſt. 5 G. 2. and notice muſt be given two 
days excluſive of ſuch juſtification; as for 
inſtance, exception is entered againſt the 
bail on the firſt of February, notice is given 
to juſtify the fifth, you mult deliver ſuch 
notice on the third of February, fo that it is 
excluſive of one day, and incluſive of the 
other, 
If the ſame bail juſtify as are put in, the 
form of the notice will be as follows : 
In the King's Bench. 
Fejeph Sparkes, plaintiff, 
Between and . 
John Jones, defendant. 
G2. .. Take 
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Notice of the 


Special Bail. 


Take notice that the bail already put in 


ſame bail juſ- for the defendant in this cauſe, and of whom 


tityin g- 


Notice of 
addin g and 
J uſtif yung, 


ou have had notice, will on Monday next 
juſtify themſelves, in open court, Weſtmin- 
ſter- hall, in the county of Middleſex, as good 
bail for the defendant, dated this 23d day of 
November, 1781. 

Your's, &c. 
F. K. Attorney for defendant. 

To Mr G. H. Attorney for plaintiff. 

If the bail already put in, does not mean 
to juſtify, then you may add two more to 
the bail already put in, and give notice of 
juſtifying them, which notice will be as 
follows: 

In the King's Bench. 

Joſeph Sparkes, plaintiff, 
Between and 
Fohn Jones, defendant. 


Take notice, that Aaron Moſes, of Duke's. 


place, London, merchant, and George Duke, 
of Hatton-ſtreet, near Holborn, in the county 
of Middleſex, broker, will, on Monday next 
add themſelves to the bail already put in for 
the defendant in this cauſe; and at the ſame 
time will juſtify themſelves in open court, 
Weſtminſter-hail, in the county of Middleſex, 
as good bail for the ſaid defendant, dated the 
23d day of November, 1781. 
Your's, &c. 
7. K. Attorney for defendant. 

To Mr. G. H. Attorney for plaintiff. 

Theſe may be added in the Treaſury 
Chamber, Wieſtminſter, the ſame morning 
you juſtify, pay 25s. each name, but mind 
and take your bail-piece to Weſtminſter, with 

I you, 
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Special Bail. 
you, or it cannot be done; which is done 
either by ſpeaking to the judge's clerk, or 
taken down by you, pay 25. 6d. 

If you add only one more perſon, to the 
bail already put in, and he with one of the 
other juſtifies, then your notice will be as 
follows : 

In the King's Bench. 

7 oſeph Sparkes, plaintiff, 
n 
John Jones, defendant. 


Take notice that E. F. of &c. will on Notice to add 
Monday next, add himſelf to the bail already one and juſ- 
put in for the defendant in this cauſe, and i. 


that he together with John James, one of the 
bail already put in for the ſaid defendanr, 
and of whom you have had notice, will at the 
ſame time juſtify themſclves in open court, 
* eſtminſter hall, in the county of Middle/ex, 

s good bail for the faid defendant, Gated 
thi 23d day of November, 1781. 

Your's, Te. 

F. K. Attorney for defendant. 
To Mr. G. H. Attorney tor plaintiff. 


How to juſtify bail in open court. In How to juſ- 
the evening beſpeak the bail-piece at the tify- 


judge's chambers to go to Weſtmmſter, pay 
the clerk 25. 6d. and he will have 1t there 
ready for you ; get an affidavit of the ſervice 
of ſuch notice ſworn, and on the back in- 
dorſe the names of the plaintiff and de- 
fendant, with a counſel's name, with inſtruc- 
tions © to move to juſtify the within bail;“ 
then give it to counſel with 105. 64. and 
he will move 1 ; take your bail in court to 
the maſter, and he will ſwear them, far which 
pay the officer 9 5. CF the evening go to 
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Affidavit of 
ſervice of no- 
tice. 


Special Bail. 


Mr. Cowper”s, the clerk of the rules in S- 


mond's Inn, and he will draw up your rule 
for the allowance of the bail, pay 45. ſerve 
copy on plaintiff's attorney. 

In the King's Bench. 

Joſeph Sparkes, plaintiff, 
Between and 
John Jones, deferlant. 

Fo Gn clerk to E. H. of Sc. attorney for 
the defendant in this cauſe, maketh oath and 
ſaith, that he did, on the 23d day of Novem- 
ber inſtant, perſonally ſerve J. K. the plain- 
tiff's attorney with a true copy of the notice 
hereunto annexed, 

If you ſerve the ſervant of plaintiff's at- 
torney or clerk, ſay © ſerved Mr. J. K. the 
« plaintiffs attorney in this cauſe with a true 
© copy of the notice hereto annexed, by deli- 
« vering the fame to the clerk or ſervant of 
« the ſaid J. K. at his houſe in Serjeant's Inn, 
ff Fleet-ſtreet,” 

In order to ſave this trouble and expence, 
where the attorney certifies the bail are good 
to plaintiff's attorney, and he can take his 
word, this mode of juſtification is diſpenſed 
with ; and the bail are taken to a judge's 
chambers by conſent, pay 2 5s. ; attorney for 
his conſent 10s. 6d. 


Of putting in Bail in the Country, and 
tranimitting it, 


By 4 © 5 V, & M. c. 4. The chief 
FE Don, Sc. of the different courts and 
«© chief baron, ſhall, or may, by one or 
*© more commiſſion, from time to time em- 

power 
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Specfal Bail, 
© power ſuch, and ſo many perſons other 
ce than common attornies, and ſolicitors, as 


they ſhall think fit and neceſſary in all 


« and every the uſual ſhires and counties, to 


ce take and receive recognizance of bail, as 


< any per! fon or perions ſhall be willing or 


« defirous to acknowlege in any action or 
ce ſuit depending in the aid courts, in ſuch 
manner and form, and by ſuch recogni- 
% zance or bail-} piece 4s the juſtices and ba- 
rons have uſed to take the ſame, which 


« ſhall be tranſmitted to the court where 


« ſuch action ſhall be depending, who upon 
« affidavit made of the due taking thereof, 
«© by ſome credible perſon at the takin 
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ce thereof, ſuch juſtice or baron ſhall receive 


ce the ſame. 

Sect. 2. © Power is given to the juſtices 
and barons: to make rules for juſtifying 
* ſuch bail by affidavit, duly taken before 
cc the ſaid commiſſioners, who are hereby 
© empowerec, and required to take ſame, 
« and alſo to examine the furer! tes upon 
te oath, touching the value of their reſpec- 
tive eſtates. The third clauſe empowers juſ- 
e tices of aſſize in their circuit, to take 
ſuch bail in a ſimilar manner; the 4th and 
laſt ſection makes it felony for one to be bail 
in another's name. 

The dee hath ſix days next after the 
return of the proceſs, to put in ſpecial bail; 
and if within forty miles, eight days to 
tranſmit it, if above forty miles, then fif- 
teen days to tranſmit it, after the taking 
thereof. Trin. 8 WM. 3. 


8 Fill 


Country bail 
when to be 
put in and 
tranſmitted. 
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88 8 Special Bail. 


Fill vp the bail- piece as before, carry it 
to a commiſſioner of the court, and he will 
take the recognizance, for which you pay 6s, 
affidavit muſt be then made of the due tak- 
ing of ſuch recognizance and the bail- piece 
annexed to it, and ſworn before a commiſ- 
ſioner for taking affidavits. 

In the King's Bench. 

| Peter Rix, plaintiff, 
Between and 
Fobn Doe, defendant. 


Afidavit of 
due taking 
bail in the 
county to be 


of Bucks, gentleman, maketh oath and faith, 
that the recognizance of the bail or bail- 


{worn before piece hereunto annexed, was duly acknow- 


a commiſ- leged by John Brown of Newport aforeſaid, 
ſioner, not grocer, and James Rogers of the ſame place, 
eure 2%- farmer, before E. F. Eſquire, the commiſ- 
ꝛ0rized to ; k 
take the bail. ſioner, who took the ſame in this deponent's 
preſence the fifth day of May laſt paſt. 
Sworn, &c. r 
Alfo it is uſual for the attorney in the 
country to ſend to his agent at the ſame 
time an affidavit of juſtification. 
In the King's Bench. 
Peter Rix, plaintiff, 
and 
John Doe, defendant. 
Aﬀidavitof John Brown of Newport, in the county of 
Juſtifcation. Pacꝶs, grocer, and James Rogers of the ſame 
V. B. may be place, farmer, bail for the defendant in this 
ſworn before cauſe, ſeverally make oath and ſay, and firft 
the commil- this deponent Fobn Brown, for himſelf faith, 
S that he is a houſekeeper in Newport afore- 
Fe bal. ſaid, and that he this deponent is worth two 
hundred pounds over and above what will 


* 


— 2 — — OI 


Thomas Jones of Newport, in the county 
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Special Ball. $9 


pay all his juſt debts; and this deponent 
James Rogers for himſelf faith, that he is a 
houſekeeper at Newport aforeſaid, and is 
worth two hundred pounds, over and above 


what will pay all his juft debts. 


Upon receipt of which the agent files the 
bail-piece, and the affidavit of the due tak- 
ing thereof with one of the judges of the 
court, for which he pays 55. in term, and 
25. more in vacation, and gives notice to 
plaintiff's agent with a copy of the affidavit 
of juſtification. _ 

In the King's Bench. 

Peter Rix, plaintiff, 
and 
John Doe, defendant. 

Take notice that ſpecial bail in this cauſe Notice of 
was on the day of put ſuch bail 
in before P. E. Eſquire, a commiſſioner ap- and aftidavit 
pointed for the taking of ſpecial bail in and ie... 1121 
for the county of Bucks, and the names of judge. 
the bail are F. B. of, &c. grocer, and F. R. 


of, Sc. farmer, and the bail-piece, toge- 


ther with the affidavit of the due taking 
thereof, 1s filed with the right honourable 
William Earl of Mansfield, at his chambers 
in Serjeants Inn, Chancery-lane, London, dated 
the day of . 
c. | 

J. F. Agent for defendant. 
To Mr. R. C. agent | 

for the plaintiff, 

You may except againft them the ſame as Exception, 
in London and Middleſex, within twenty days, and notice of 
and notice muſt be given of juſtification as Juſtincation. 
before, only add the words © by affidavit.” 

| Affidavit 
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Special Bail. 


Aidarit muſt alſo be made of the ſervice of 


notice, and counſel move; carry your affi- 


clavit and bail- piece to Meſiminſter, and the 


clerk of the papers reads it, for which you 


pay 95. to the officer of the court, amongſt 
fair agents this is ſeldom done; and indeed 


where there are candid practiſers there 1s 


Within what 
time bail- 
piece to be 
file, 


lictle trouble given. 


In town and country cauſes, when the 
bail is completed, the bail-piece muſt be 
ſled within twenty days after, by the at- 
torney who puts it in, under the penalty of 
405. Trin. 13 Car. 2. If the bail 1s juſtified 
in court, you apply to the maſter's clerk for 
the bail piece; if juſtified at chambers, get 
it at the judge 8 chambers, pay the clerk 1s. 
and file it with Mr. Heberden, pay 4d. 

If the plaintiff be diſſatisfied with the bail 
taken by the ſheriff upon the arreſt, and the 
ſame perſons become bail above, che plain- 
tiff is not bound to accept them; but in or- 
der to compel a juſtification, he muſt enter 
an exception, and ſerve the ſheriff with a 
rule to return the writ, and upon the return 
cpi co puts, the plaintiff may ſerve him with 
the like rule to bring in the body, vide the 
practice of rang the ſheriff, p. 94. 

Every bail taken before or upon the conti- 


nuance day, is a bail, and to be filed of the 


preceding term, and every bail taken after 
the continuance day, is a bail, and to be 
filed of the tubſequent term, od not otier- 


wiſe; but where new bail is added to the 


other bail taken, on or before the continu- 
ance day, in {ſuch cafe new bail ſhall be taken 


and 


7 
2 


Special Bail, 
and filed as of that term in which the bail 
was firſt put in. 

If no exception to bail is made within a 
proper time, the defendants may make affi- 
davit of the ſervice of notice, that ſuch bail 
was put in, upon the back of the bail- piece) 
for which oath no fee is to be taken), and 
file the ſame with the maſter. 


Batl⸗Eond. 


F bail be not put in, or if excepted againſt, 
and do not juſtify in time, the plaintiff's 
attorney may apply to the under- ſheriff for an 


aſſignment of the bail-bond, 3 to the 


frat. 4 and 5 Ann. c. 16. J. 20. for which 
you pay 55. in London and Aids in other 
counties 65. 8 4. and 15. poſtage. 

Action thereon. Before you ſue our a writ 
on the bail-bond, get it ſtampt with-a dou- 
ble ſixpenny ſtamp, and, N. B. © the plain- 
« tiff is named aſſignee to the ſheriff,” and 
muſt be brought in the ſame court where the 
original writ is. 3 Burr. 1923. 1 Burr. 04.2. 

There are no proceedings had in the ori- 
ginal action, after the aſſignment of the bail- 
bond. 

The bail to the ſheriff may, at the return 
of the writ, put in bail before a ode 
(againſt the defendant's conſent ;) in order 


to perform the condition of the bail-bond ; 


and may take up the detendant anc ſurrender 
him in diſcharge of themſelves. Str. $76. 
Terms on which the court will tay pro- 
deedings on the bail- bond. 
Upon 
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Aſſignment 


of bail- bond. 
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Bail⸗Bond. 

Upon being ſerved with proceſs, take out 
a ſummons for the ſtay of proceedings againſt 
the bail, upon payment of coſts, and ſuch 
ſummons muſt be intitled in the original ac- 
tion; if plaintiff has not been delayed fo 
as to loſe his trial, the judge will make an 
order to ſtay the proceedings upon perfect- 
< ing bail in the original action, pleading 
ce iſſuably, and taking ſhort notice of trial, 
te for the ſitting in term, and paying coſts 
« to be taxed by the maſter. 

But if the plaintiff has loſt a trial, the 
court will further require that the bail-bond 
ſhall ſtand as a ſecurity for the plaintiff's debt 
and coſts if he recovers. 

In order therefore to get the bail diſ- 
charged, apply for the ſummons, and at the 
ſame time give notice to put in, and juſtity 
your bail, which may be done the ſame day 
the ſummons is taken out; ; the notice muſt 
be two days exclufive, (by which means you 
get a day forward, and ſhew you are not 
delaying the plaintiff) ; ; as ſoon as you have 
juſtified the bail, get an appointment from 
the maſter to tax the coſts, which done, pay, 
as it 1s a conditional order only, and lies _ 
you to perform. 

If che bond is irregularly aſſigned, move 
the court to ſet the proceedings aſide for i Irre- 
gularity, upon an affidavit, ſtating the parti- 
cular facts, the writ having iſſued returnable 
«© on Sc, defendanr's arreſt, bail being put in 
« above on ſuch a day, and notice given, 
« and that the bail are ſerved with writs re- 
ce turnable, c. and ſtate any further pro- 
© ceedings that have been againſt them.” 


of 


Of compelling the Sheriff to return the 
Writ, and bring in the Body of the 
Defendant. N 


T appears by the 13 Ed. 1. c. 39. and 23 

H. 6. c. 10. that the ſheriffs of the dif- 
ferent counties were very tardy in returning 
their writs in due time, and by the former 
ſtatute it is ordained, © that a complaint 
« ſhould be made to the juſtices, and a writ 
« ſhould go unto them to enquire whether 
c ſuch writ was executed or not; and if 
« executed, and not returned, the de- 


« mandant ſhould have his damages award- . 


0 

By the latter, © if ſheriffs return upon 
« any perſon, cepi corpus, or reddidit ſe, they 
<« ſhall, have the bodies at the returns of the 
« {aid writs, 

By rule Eafter 6 Fac. 1. © Every ſheriff 
© ſhall, after term, return into court all 
« writs, and in default expect judgment for 
© contempt.” 


Notwithſtanding which ſheriffs, bailiffs of 


liberties, and their deputies delayed execu- 


tion of proceſs, and return thereof; for pre- 
venting of which, a rule was made in Mich. 
term, 1654, whereby the court ordered, 
if it ſhould appear that any ſuch officer 
« ſhould wilfully delay the execution, or 
return of proceſs, or execution ; or hay- 
ing levied money, ſhould detain it after 
te the returns, beſides the ordinary courſe 


of amercements, Sc. an attachment, Sc. 


* ſhould be as the caſe requires.“ 


By 
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94 Ok compelling the Sheriff, Ge. 
By rule of Mich. term, 6 G. 2. All 
© ſheriffs upon being ſerved with a rule pe- 
ce remptorily to return any writ, iſſuing out 
* of this court, or to bring in the body of 
« any defendant, within ſix days after no- 
te tice of the ſame, they ſhall be liable to an 
cc attachment without further rule. 
By rule Tryin. 6 G. 3. © the ſheriffs of Lon- 
& don and Middleſex are to return the writs 
«© jn four days next after the ſervice of the 
ce rule, and to bring in the body within four 
c days next after ſervice of a rule for that 
© purpoſe, or be liable to an attachment.” 
N. B. The above rules have made no al- 
teration reſpecting any other cities, towns, 
and counties; therefore they have ſix days, 
as heretofore. 
How to com- If the plaintiff be diſſatisfied with the bail 
pel, Se. given to the ſheriff, he may, upon the re- 
turn day of the writ, get a rule from the | 
clerk of the rules to return the ſame, pay as. | 
ſerve copy on the deputy ſecondary (if in | 
London), at the office where you take out the | 
warrant, viz. the Poultry or Wood-ftireet; if 
in Middleſex, at the public office; ſhew the | 
original rule, (on which copy put your of- 
ficer's name who arreſted the defendant), and | 
at the expiration of the rule, go to the tre- 
fury chamber, Weſtminſter-hall, ſearch with | 
the returna brevium there, for return of writ, 
if you find it, and the ſheriff has returned 
cepi corpus, if bail is put in, in due time, 
firſt except againſt them (but not otherwiſe), 
then get a rule to bring in the body at ſame 
office, ſerve ſheriff with copy as before, and 
if nor juſtified in due time, (at the expira- 
tion 
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Ok conpelling. the Sheriff, Ge. —— 


tion of the four days ncxt after the ſervice), 
make affidavit thereof, give it to counſel 
with inſtructions thereon, to move for an at- 
tachment againſt the ſheriff for not bringing 
in the body, © purſuant to the rule,” the 
« form of which is as follows: name the 
cauſe. 

John Taylor, clerk to Semuel Rogers of Affidavit of 
Fleet-ftreet, London, gentleman, attorney for ferviceof rule 
the plaintiff in this cawze, maketh oath and to bring in 

| the body Go 
ſaith, that he did on the ax M „ 
November inſtant, perſonally ſerve Mr. tachment. 
Hicks, * with a true copy of 75 rule hereunto If in Mi 
annexed, and which ſald Mr. Hicks 1 15 Or acts dieren, ſay 
as the deputy ſecondary, of MN pod treet . Fenjen 
compter; and this deponent further ſalth, ache 
that bail above was put in, but that the „ „ 
ſame is not pcriected. | . 

In the evening get the rule at the clerk of b deputy (hes 
the rules for the attachment, carry it to the oy # a ma 
crown-office, and one of fthe clerks there makes . 
out your attachment, pay 135. 4d. N. B. No 
one particular clerk does thi is, therefore the 
general rule is to take your own clerk, in 
court, for which you pay him as above. 

If no bail is. put in at all either by the ſhe- 
riff” or defendant, then aſter the rule to 
bring in the body is expired make affidavit 
in this manner. 


J. W. of, Sc. maketh oath and ſaith, Affdavit 


that he did, on the twelſth day of November when no bay, 


inſtant, perſonally ſerve Mr. Hichs, gepury 3 AE ln 
ſecondary of Wood-fireet compter, with a 

true copy of the rule hereto annexed, at the 

lame time ſhewing him the ſaid original rule, 


and 
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Ilow/ to pro- 
ceed if ſheriff 
out of office. 


Diftringas 
againſt the 
late ſheriff 
to bring in 
the body. 


Four days 
excluſive be- 
fore return 
to be left with 
the ſheniff, 


Ok compelling the Sheriffs, Ge. 


and this deponent further ſaith, that no bail 
above has been put in for the ſaid defendant. 

A ſheriff is not bound to return his writ 
after he has been ſix months out of office, 
20 G. 2. c. 37. therefore if he is out of of- 
fice before you call on him for a return of 
the writ, you may within the ſix months get 
a rule upon him, (naming him as the late 
ſheriff), to return the writ, which is to be 
ſerved at the ſame office as before men- 
tioned; and if he returns cepi corpus, then, 
in order to compel him to bring in the body, 
ſue out a diſtringas, directed to the preſent 
ſheriff, to diſtrain the late ſheriff for that 
purpoſe; which writ you make out your- 
ſelf, pay Mr. Heberden for ſigning 1 s. 8 d. 
ſealing 74. and is as follows: 

George the third, by the grace of God, 
of Great Britain, France, and Ireland, King, 
defender of the faith, and ſo forth, to the 
ſheriffs of London greeting : We command 
you that you diſtrain hn Wilkes, Eſquire, 
and Frederick Bull, Eſquire, late ſheriffs of 
our City, by all their lands and chattels in 
your bailiwick, ſo that neither they, nor any 
of them lay hands thereon, until you ſhall 
have received another command from us in 
reſpect thereof, and that you anſwer to us 
the value and iſſues, ſo that the ſaid John 
Wilkes, and Frederick Bull, the ſaid late ſhe- 
riffs, have before us on Monday next after 
fifteen days of St. Martin, the body of F. 
I. by them taken, and in their cuſtody de- 
tained, as by their return, ſome time fince 
ſent into our court before us at Weſtminſter, 
they have charged themſelves to anſwer to 

| W. P. 
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Of compelling the Sheriffs, Ge. 


. P. in a plea of treſpaſs; and alſo to a 
bill of the ſaid V. P. to be exhibited againſt 
the ſaid F. for 40 J. upon promiſes, accord- 
ing to the cuſtom of our court before us, 
and to hear judgment for their many de- 
faults, and have there then this writ, Wit— 
neſs William Earl of Mansfield at Weſtminſter 
the ſixth day of November, in the twenty 
ſecond year of our reign. 
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London. Dijiringas for W. P. againſt John Præcipe for 


Wilkes, F ſquire, and Frederick "Bull, Eſ- ar 


quire, late ſheriffs of the city of London, re- 
turnable on Monday next after fifteen days 
of St. Martin. 

Iſ it is a bill of Middleſex that has iſned 
againſt the defendant, you direct the writ to 
the ſheriff of Midaleſes, to diſtrain the late 
ſheriff, and the above form will do, only 
changing the county and names 
If: it is a ſpecial capes that iſſued, and on 
which defendant was arreſted, then the 
filazer, Mr. Adams, makes out the diſtringas, 
which is in the ſame form, only you ſet forth 
the whole of the original writ; pay him 
ſigning according to the length, and 7 4. for 
the ſeal, leave it with the ſheriff at his of- 
fice, and he will return of courſe on it forty 
ſhillings iſſues; when you have got the re- 
turn, ſue out an alias, adding the words 
(© as before we have commanded you”) ; 
before this 1s left- with the ſheriff, make a 
motion at fide bar to increaſe the iſſues, or 
give counſel a-fee of 10s. and 64. for 
that purpoſe, which he will do, informing 
the court the amount of plaintiff's debt, and 
alſo give him the diſtringas, and the amount 

H of 


above 


* 


4 Barr. 2725. 


Ok compelling the Shertils, Se. 


of the coſts; if the debt be ſmall, the court 
will order the whole. In the evening get 
rule from the clerk, and ſerve ſheriff with 
copy, leaving at the ſame time the alias 
writ of diſtringas; if the court do not give 
the whole of the demand, and coſts, make 
out a pluries diſtringas, move again to in- 
creaſe the iſſues, and proceed on by pluries 
pliries, until you are ſatisfied; upon having 
ſufficient iſſues returned, make affidavit of 
the ſeveral writs of diſtringas iſſuing, and of 
the returns thereon; give brief to counſel 
to move the court in purſuance of the act of 
10 G. 3. c. $0. for a rule to ſhew cauſe 
© why the iſſues returned upon the ſeveral 
«© writs of diringas ſhould not be ſold, and 


c the monies ariſing from the ſale thereof, 
8 


Andavit of 
the writs 07 
a:feri ga, 
having iſſued, 
and ſheriſf . 


593115 
Crüe. 


.£c 


* ſhould not be forthwith brought into 
© court, and why it ſhould not be refer- 
* ed to the maſter to tax the plaintiff his 
i© colts, occalioned by his iſſuing out the 
s ſaid ſeveral. writs; and why the coſts, 
*© when taxed, ſhould not be paid out of the 
* monies ſo brought into court, and why 
the ſurplus of the ſaid money, after pay- 
te ment of the ſaid coſts, ſhould not be re- 
© tained in court until the purpoſe of the 
« ſaid ' writs are anſwered,” which being 
Gone, draw up rule, ſerve ſheriff with copy, 
and on the day of ſhewing caule give a brief 
to counſcl, with one guinea, to move to 
make the rule abſolute upon affidavit of ſer- 
vice, anncxing the original rule thereto. 

A. B. of Sc. gentleman, attorney for the 
plaintiff in this cauſe, maketh oath and 
taith, that three feveral writs of . 

2 | ave 


Of compelling the Sheriffs, Se. 
have iſſued againſt Jen Wilkes, Eſquire, and 
Frederick Bull, Eſquire, late ſheriffs of the 
city of London, to bring in the body of the 
above defendants, and that the ſaid ſheriffs 
have returned iſſues 8 to the amount 
of three hundred pounds; = (as appears by 
the returns thereof annexed). 

Before the ſheriff is fixed, one of the 
diftringas's muſt lay four days in the office 
excluſive of the return, and moſtly the firſt 
diſtringas is ſo left. 

The ſheriff, in order to ſave himſelf, may 
put in bail for the defendant (againft his 
conſent), upon receiving the rule to bring in 
the body, and juſtify the ſame, and I have no 
doubt the bail may take defendant, and ren- 
der him, /ed quære. 

If bail — ſhould be put in, in due 
time, and no notice thereof given, then you 
muſt firſt except againſt the bail as in p. 83, 
and give notice to defendant's attorney, be- 
fore ſervice of the rule to bring in the body; 
or it will be irregular. N. B. your rules 
muſt keep pace with the defendant's time. 

The rule to bring in the body expiring, 
and the bail not juſtifying, make the follow- 
ing affidavit (after ſtating the ſervice of the 
rule on the under ſheriff, or ſecondary.) 

« And this deponent further faith, that 
c the ſaid defendant did put in bail above, 
* but hath not juſtified the ſame, and the 
© rule hereunto annexed ſince the ſervice 
thereof is expired.” 

When you have got attachment from the 
crown office, make out bill of coſts, adding 
the fee of 2 J. 25. and 25. 64. for the war- 

H 2 rant, 


99 


a If you have 
filed your 
writs YOU can- 
not ſay *©* as 
appears, 

«« ec. but ſtop 
N 5.” 


Aftidavit for 
attachment 
where bail is 
put in, but 
not juſtified, 
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„ 
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Common 
bail-piece. 


Pk compelling the Sheriffs, S. 


rant, carry ſame to the coroner, if in London, 


Mr. Beach, Lord Mayor's court office ; if in 
Middleſex, Mr. Umfreville, who is to be met 
with at Peele's coffee-houſe, and he will ex- 
ecute ſame. | 

Upon the return, if he does not pay the 
money, you may have a rule for him to re- 
turn the writ of attachment, which get at 
the crown office, and ſerve him with copy, 
if he does not return it, make affidavit 
thercof, and the court will grant an attach- 
ment, who will direct it to be executed by 
elifors, two or more perſons named for that 
purpoſe. 


Common Bail. 


 Michaelmas Term, in the 22d year of the ** 
ſof king Geo. III. Stormont and Way. 


London.) Luke Martin having been ſerved with| 
to wit. procels 1s delivered to bail 


to | 


John Doe, of Loudon, yeoman, 
and 
Richard Roe, of the ſame place, 
yeoman, 


J. F. attorney, f At the ſuit of 


November 14, Thomas More. 
1781, 


— — 


To be written on parchment treble fix- 
penny ſtamp, file it with the clerk of the 
common bails, at the King's Bench office, 


pay 15. 24. in term time, and 1s. 6 d. in 


vacation, and to be filed the term the writ 


It 


is returnable. 
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Common Bail. 101 


It muſt be filed by the defendant in eight When to be 
days excluſive of the day of the return of filed by de- 
the proceſs and if the defendant does not 5 588 
file it in that time, the plaintiff may do it Han. * 
for him, on affidavit being made of the ſer- 
vice, in ſuch caſe theſe words muſt be in- 
ſerted on the bail- piece, under the attorney's 
name; © filed according to the ſtatute.” 
| Thomas Moore, plaintiff, 

In the King's Bench. and 
| Luke Larkin, defendant. 

John Wills, clerk to Robert Flower, of Affidavit of 
the Inner Temple, London, gentleman, attor- ſervice of 
ney for the above- named plaintiff, maketh Process. 
oath and faith, that he did, on the 4th day of 
November 1nſtant, perſonally ſerve the above 
defendant with a true copy of a bill of Mid- 
dleſex a; which appears to this deponent to a Lazirat 
be regularly iſſued out of this honourable alias capias, 
court, and returnable on Tuęſday next after 

the morrow of All Souls, under which ſaid 
copy was written, an Engliſh notice to the 
ſaid defendant, of the intent of ſuch ſervice, 
purſuant to the ſtatute in that caſe made and 
provided. 

This affidavit may be ſworn before a judge 
of the court, or commiſſioner authorized, 
or clerk of the common bails. Mich. 10 G. 2. 
ſtat. 12 G. 2. c. 29. but in town, it is moſtly 
{worn before the clerk of the common bails. 
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In what caſes Common Bail will be 
| ordered, | 


If the affidavit of the plaintiff be defec- 
five, i. e. ſwearing that the debt is due, (as 


H 3 appears 
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2 Str. 1157. 


In wbat Caſes Common Ball. 
appears by the bond) a; as appears by the 


teſtator's books b; to the penalty, inſtead 
of the principal and intereſt due on bond e; 
or joining in one ſtamp, debt, and afſump- 
td; taking out a writ where common bail 
has been ordered upon a former one, before 
the coſts taxed and paid, upon a rule to diſ- 
continue; holding to bail one who was 
formerly arreſted and ſuperſeded, though he 
gave a note for 20 J. f; for coſts on a non- 
ſuit upon a recovery in a foreign court for 
malicious proſecution, where the affidavit 
only ſaid © due upon a judgment or de- 
© cree”s; upon a promiſe to pay after a 
commiſſion iſſued, and certificate ſigned b; 
upon a promiſe to pay two guineas per month 
after taking the benefit of an inſolvent debt- 
or's act, though part actually paid i; on 
an old affidavit of a debt due ſworn ſome 
time back k; on a judgment after defend- 
ant hath been ſuperſeded!; or on a ſecond . 
judgment ; or where the original debr does 
not amount to an arreſt, without the addi- 
tion of coſts m; the court can order common 
bail, although defendant hath put in ſpecial 
bail, if the caſe requires it; alſo if there 
be not ſeparate affidavits filed where there are 
more defendants than one, and the cauſe of 
action be not joint. 

Filing common bail voluntarily, invalid, 
unleſs a writ is ſued out in 14 days after ſuch 
appearance. Jin. a I. & M. 

if baron and feme are ſued, the baron 
mult appear for himſelf and wife. Sr. 693. 

If an attorney undertakes to appear in 
writing, the court will order him ſo to do, 

r in default grant an attachment. : 


3 


Rules reſpefing the attomies. 103 


If a writ be ſerved on defendant by a If a writ is 
wrong name, and he files common bail in ſerved in the 
\Y his right name, he may be declared againſt i ene 
2 by his right name; therefore, if you are 33 Wy 
aware of that miſtake, ſtay till he appears 
before you file the declaration, common bail 
muſt be filed where you enter up a judg- 
ment upon a warrant of attorney, on pain of 
105. to the box. Hi. 1 V. & M. 

Common bail will be ordered upon an Common bail 
action brought on a judgment of nonſuit. on an action 
5 gurr. 2660. | | upon nonſuit. 

Friday next after the octave of the purifi- H. T. 1768, 
cation of the bleſſed virgin Mary, in the 8th 
year of king George the third. : 

Whereas the habitations of many attornies Rules re- 
practiſing in this court, reſident in and near ſpecting at- 
the cities of London and Weſminſter, are often 3 
very difficult to be found, whereby it is im- — 3 
practicable to ſerve them with notices, ſum- bock, and 
monſes, orders, and rules, to the great de- where netices 
lay of the proceedings in this court: for re- H. are to be 
medy whereof for the future it is ordered, <<: 
That the maſter ſhall forthwith cauſe to be 
prepared a proper alphabetical book. for the 
purpoſes after mentioned, and that the ſame 
ſhall be publickly kept at the maſter's office 
in the King's Bench Walks, there to be in- 
ſpected by any attorney, or his clerk, with- 
out fee or reward, And that every attorney 
practiſing in this court, and reſiding in Lon- 
don or Weſtminſter, or within ten miles of 
the ſame, ſhall, before the firſt day of the 
next term, enter in ſuch book (in alphabe- 
tical order) his name and place of abode, or 
ſome other proper place within the cities of 

H 4 | London 
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Rule reſpef#ing the Attomies. 


London or Weſtminſter, where he may be 
ſerved with ſuch notices, ſummonſes, orders, 
and rules. And every attorney afterwards to 
be admitted, and practiſing, and reſiding as 
aforeſaid, ſhall upon his admiſſion make the 
like entry; and as often as any ſuch attorney 
ſhall change his place of abode, or the place 
where he may be ſo ſerved with notices, 
ſummonſes, orders and rules, he ſhall make 


the like entry thereof in the ſaid book. And 


that all notices, ſummonſes, orders, and 
rules, which do not require a perſonal ſervice, 
ſhall be deemed ſufficiently ſerved on ſuch 
attorney, if a copy thereof ſhall be left at 
the place laſtly entered in ſuch book, with 
any perſon reſident at, or belonging to ſuch 
place. And if any ſuch attorney ſhall neg- 
lect to make ſuch entry, that then the fixing 
up of any notice, or the copy of any ſum- 
mons, order, or rule, for ſuch attorney in 
the ſaid maſter's office, ſhall be deemed a 
ſufficient ſervice, unleſs the matter ſhall be 
ſuch as require a perſonal ſervice. And it 1s 
further ordered, that a copy of this rule 
ſhall be publicly fixed up in the ſaid maſter's 
office, and that another copy thereof ſhall 
alſo be fixed up in the chambers of each of 
the judges of this court. 

VNV. B. It is expected that ſuch practiſers 
who live remote from the Temple, ſhall add 
to the place of their abode, where, and with 
whom, notices, ſummonſes, orders, rules, 
and other proceedings that do not require 
perſonal ſervice, may be left near any of the 
Inns of Court, or Chancery. 


3 Declaration. 


| | | 105 
Declaration. 
O be ingroſſed on a treble penny pa- 
per, charge on the back thereof 4 d. 
per ſheet, 72 words to a ſheet, beſides the 
duty and warrant of attorney 4 d. if com- 
mon bail is filed according to the ſtatute, 
$..4 | 
, Upon all proceſs to be ſued out of this In what caſe 
court, returnable the firſt or ſecond return defendant to 
of any term, if plaintiff declares in London, PIG — 
or Middleſex, and defendant lives within yy 
20 miles of London, the declaration ſhall be 
delivered with notice to plead, within 4 
days after delivery, and defendant ſhall plead 
without imparlance, and in caſe the plaintiff _ - 
| declares in any other county, or defendant 
lives above 20 miles from London, the decla- 
ration ſhall be delivered with notice to plead Whenin 8 
within $ days after delivery, and defendant days. 
ſhall plead without imparlance ; and on de- 
fault, plaintiff may ſign judgment. R. Tr. 
5 & 6 Geo. 2. 0 | 

The 4 and 8 days are accounted excluſive, To be exclu- 
and in both caſes the declaration muſt be de- five, and de- 
livered 4 days before the end of the term, INeredꝗ day: 
excluſive of the day of delivery, otherwiſe an 
imparlance. 1bid. 

Where ſpecial or common bail ſhall be When decla- 
filed, and notice given, the plaintiff's attor- 1 may be 
ney ſhall deliver the declaration to the attor- * * 
ney for the defendant, who ſhall pay for _ 
ſame : And on refuſal, or if the attorney for 
defendant's habitation be unknown, then the 
_ plaintiff's 
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If common 
bail filed by 
plaintiff, de- 
claratjon to 
be left in the 
office, and 
notice given. 


Declaration 


Delivery ok Declaration, S. 


plaintiff's attorney may file the declaration, 
but immediately ſhall give notice to defen- 
dant or his attorney, and declaration fhall be 


deemed well delivered from the time of ſick 


notice. R. Trin. 2 Geo. 2. 

Where copy of the proceſs is ſerved, and 
appearance entred, or common bail filed by 
the plaintiff's attorney, a copy of the decla- 
ration muſt be filed, and notice given to de- 
fendant, by delivering to, or leaving for him 
at his laſt or moſt uſual place of abode, a note 


m writing, ſignifying the nature of the action, 


at whoſe ſuit proſecuted, and the time al- 
lowed for pleading thereto; and unlefs he 
plead within fuch time, judgment will be 
entred againſt him by default; and from the 


welldelivered time only of giving fuch notice, the declara- 


from time of 
notice only. 


May fign 
judgment, 
and give no 
tice of in- 


quiry. 


tion fhall be deemed well delivered, but not 
otherwiſe; and plaintiff, (if no plea.) may 
ſign judgment, without further or other call- 
ing for a plea; and give notice of executing 
mquiry, either by delivering fuch notice to 


defendant, or leaving ſame at his laft or moſt 


ufual place of abode. R. Trin. 1 Geo. 2. 


Of delivering Upon all proceſs to be iſſued out of this 
declarations court, returnable before the laſt return of 


ie bene efſe, 
where no affi- 
davit filed, 
upon proceſs 
returnable 
before the 
laſt return. 


any term, where no affidavit ſhall be made 
and filed of the cauſe of action purſuant to 
the act of parliament for preventing vexati- 
ous arreſts, the plaintiff may file or deliver 
the declaration de bene eſſe, at the return of 
ſuch proceſs, with notice to plead in eight 
days, after the filing or delivery thereof; 
and if defendant does not file common bail, 
and plead within the ſaid eight days; the 
plaintiff having filed common bail for ſuch 

defendant 
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Delivery of Declaratfon, Se. _ 


defendant according to the ſaid act, may 


ſign judgment for want of a plea, provided 


that ſuch declaration be delivered or filed, 
and notice thereof given four days excluſive, 
before the end of ſuch term, and a rule to 
plead be duly entered. Kule Trinity term, 
22d Geo. 3. | | 
Upon proceſs to be iſſued and made re- Of delivering 
turnable as aforeſaid, where an affidavit ſhall deelaration 4 
be made and filed of the cauſe of action, wars e, 
purſuant to the ſaid act, the declaration may gled. 
be filed or delivered be bene eſſe at the return | 
of ſuch proceſs, with notice to plead in four 
days after ſuck filing or delivery, if the ac- 
tion be laid in London or Middlejex, and the 
defendant live within 20 miles of London, 
and in eight days if the action is laid in any 
other county, or the defendant lives above 
20 miles from London; and if the defend- 
ant puts in bail, and doth not plead within 
ſuch times as are reſpectively before men- 
tioned, judgment may be ſigned, provided 
that ſuch declaration be delivered or filed, 
and notice thereof given, four days exclu- 
ſively, before the end of ſuch term, and a 
rule to plead be duly entered. Rule Trinity 
term, 22 
If the proceſs be returnable on any other When defen. 
return than the firſt, ſecond, or third re- dantis intitled 


5 to an impar- 
turn of any term, defendant is intitled to an 7e. a 


imparlance, and in ſuch caſe, the notice muſt 


be for defendant to plead within the firſt four 


days of the next term. 


In caſe where the plaintiff in any action or Declaring by 
ſuit hath filed, or ſhall file, any common bail the bye. 
tor the defendant purſuant to the act, the 
plaintiff 
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x03 Dellbery of Declaration. 
plaintiff in ſuch action or ſuit, wherein com- 
mon bail hathibeen, or ſhall be ſo filed as 
aforeſaid, may deliver a declaration by the 
bye againſt the defendant, but no other per- 

ſon ſhall. M. 10 G. 2. 2 Str. 1027. 
If ſpecial or But if ſpecial or common bail be filed by 
common bail himſelf, any perſon may deliver or file a 
be fled by declaration againſt him by the bye, at any 


defendant, time within the ſame term wherein the 
any perſon _ 


may declare Proceſs againſt the defendant is return- 


againſt him by able, /edente curia; and the practice hath 
the bye. been, that the plaintiff, at whoſe ſuit the 
proceſs is, might declare againſt the de- 
fendant in as many actions as he thinks fit, 
before the end of the next term, after the re- 

turn of the proceſs, bid. 

Sulyard v. Harris — This was a ſuit by bill, 
againſt Harris, by two perſons named Sul- 
yard; Harris was ſerved with a common 
proceſs, not requiring bail, he appeared at 
the return of the proceſs, and filed common 
bail. The next day, Edward Sulyard alone, 
one of the two plaintiffs, without his com- 
panion, delivered a declaration by the bye, 
againſt the defendant, and the defendant ob- 
tained Mr. Juſtice Yates's order to ſtay pro- 
ceedings, and upon motion to ſet aſide the 
order, the rule was made abſolute. The 
practice is“ That where the proceeding is 
« by bill, if a defendant is in court, either 
« by being in actual cuſtody of the marſha], 
« or by a voluntary appearance at any 
te plaintiff's ſuit, any other plaintiff is at li- 
5 berty to deliver a declaration by the bye 
© againſt him, within the ſame term where- 
« in the writ was ZXturnable.” 4 Burr. 2181. 

The 


Declaration, within what Time, Ge. rog 

The delivery of a declaration before ſpe- What is a wai- 
cial bail is put in, is a waiver of the bail; ver of bail. 
and if before bail be juſtified, it is an ac- 
ceptance of them, unleſs delivered de bene 
eſſe. | 
Vie an original be ſued out in one county, What diſ- 

and the declaration laid in another, though charges bail. 
it be good againſt the defendant, yet the | 
bail are diſcharged, and not liable to a ſci. fa. 

otherwiſe if by bill. 3 Lev. 235, 245. 

The plaintiff muſt declare before the end Within what 
of the term, next after the return of the pro- time to de- 
ceſs, or the defendant may ſign a nonpros (if cle. 
the action be by bill), without entering any 
rule to declare, and the defendant ſhall have 
coſts taxed as uſual. 13 Car. 2. c. 2. . 5. 

But if the action be by original, a rule to 
declare muſt be given, before a nonpros can 
be ſigned, which rule is got from the 
maſter, and entered with the clerk of the 
rules, pay 15. 10 d.; ſerve copy on plain- 
tiff's attorney, and if he does not deliver a 
declaration within the time allowed, make a 
demand of ſame in writing, and in 24 hours 
after ſervice of the demand, ſign judgment 
of nonpros. But plaintiff may get a ſide- bar 
rule from the clerk of the rules the laſt day 
of the term, for time to declare till the firſt 
day of the next term, for which pay 45s. ſerve 
defendant's attorney with a copy, or ſtick a 
copy up in the office if he does not appear: 
If it 1s by original, and a demand is made of 
a declaration, a judge's order is requiſite for 
him, which is obtained by taking out a ſum- 
mons for that purpoſe ; ſerve defendant's at- 
torney with a copy, and attend the judge 
thereon, who will grant the order. _ 
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John Denn, plaintiff. 
In the King's Bench. and 
Richard Fenn, defendant, 
Take notice that a declaration was this 
Notice of de- day filed with the clerk of the declarations 
claration ee in the King's Bench office in the Inner Tem- 
_ 8 ple, Leudou, conditionally (until ſpecial bail 
Dailible. is put in and perfected), as of this preſent 
Trinity term, againſt you, at the ſuit of the 
above- named plaintiff, in an action of treſ- 
paſs on the caſe on ſeveral promiſes, to the 
plaintiff's damage of 101. and unleſs you 
altinthe plead thereto in four days *from the date 
country eight hereof, judgment will be ſigned againſt you 
pays: by deſault. Dated this 7th day of June, 1780. 
Your's, Sc. 

R. S. attorney for plaintiff, 

To Mr. Richard Fenn, the 

above- named defendant. 


A. B. plaintiff. 
In the King's Bench. and 
C. D. defendant. 
The like up- Take notice, that a declaration was this 
on common day filed with the clerk of the declarations, 
rs in the King's Bench office, in the Inner Tem- 
ple, London, conditionally, (until common 
bail be filed), as of this preſent Trinity term, 
againſt you, at the ſuit of the above-named 
plaintiff, in an action of treſpaſs on the caſe 
on ſeveral promiſes, to the plaintiff's damage 
of 10“. and unleſs you appear and plead 
thereto in eight days from the date hereof, 
judgment will be ſigned againſt you by de- 
fault. Dated this 7th day of June, 1780. 
Your's, Sc. K. S. attv. for plaintiff. 
To Mr. C. D. the above defendant. | : 
n 
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A. B. plaintiff. 
In the King's Bench. | and 
J C. D. defendant. 


Take notice, that a declaration was this The like up- 
day filed with the clerk of the declarations, on common 
in the King's Bench office, in the Inner Tem- PR. 

. e e, where bail or 
ple, London, as of this preſent Trinity term, appearance is 
againſt you, at the ſuit of the above-named filed accord- 
plaintiff, in an action of treſpaſs on the caſe ing to the ſta- 
on ſeveral promiſes, to plaintiff's damage kate. 
of 10]. and unleſs you plead thereto in four If in the 
days from the date hereof, judgment will be country eight 
ſigned againſt you by default. Dated the days. 
7th day of June, 1780.  Your's, Sc. 

F. S. attorney for plaintiff. 
To Mr. C. D. the above deſendant. 

This notice will do where bail is perfected: 

or by the bye, only ſay filed by the bye. 


Of laying the Day in Declaration. 


In all actions upon the caſe, treſpaſs, af- 
fault, battery, Sc. you are not obliged to 
lay the certain day in your declaration, but 
may lay it any time after the cauſe of action 
accrued, and before the writ iſſued would 
be better, (though I believe at this day that 
is not material), but if the cauſe of action 
ariſes within the term, of which the decla- 
ration is, then do not make it as of the 
term generally, hut make a ſpecial day after 
the cauſe of action accrued, as, Monday 
« next after 15 days from the day of Saint 
Hilary, in Hilary term in the 22d year of 
<« the reign of king Geo. 3.” inſtead of Hilary 
term generally. Str. 806: | 
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aſſum gfit for 
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materials 
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Declarations, 
The FORM of 


LO VDO (J. 4. B. complains of C. D. 

being in the cuſtody of the marſhal of 
the Maryhalſea, of our lord the now king, 
before the king himſelf, of a plea of treſpaſs 
on the caſe, for that whereas, the ſaid C. D. 
on the 1ſt day of November, in the year of 
our Lord 1782, to wit, at London aforeſaid, 
in the pariſh of St. Mary Je Bow, in the ward 
of Cheap, was indebted to the ſaid A. B. in 
twenty pounds, of lawful money, of Great 
Britain, for the work and labour, care and 
diligence of the ſaid A. B. by him the ſaid 
A. B. before that time done, performed, and 
beſtowed, in and about the buſineſs of the 
ſaid C. D. and for the ſaid C. D. and for 
divers materials, and other neceſſary things, 
found, provided, uſed, and applied, in and 
about that work, and being ſo indebted, he 
the ſaid C. D. in conſideration thereof, af- 
terwards, to wit, on the ſame day and year, 
at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid A. B. to pay him 
the ſaid ſum of money, when he ſhould be 
thereto afterwards requeſted. 

And whereas, afterwards, to wit, on the 
ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration that the ſaid A. B. at the 
like requeſt of the ſaid C. D. had before that 
time done, performed, and beſtowed, other 
his work and Jabour, care and diligence, 

in 


Declarations in Caſe. 


in and about other the buſineſs of the ſaid 
C. D. and for the ſaid C. D. and had be- 
fore that time, found and provided, uſed, 
and applied, divers other materials, and 
other neceſſary things, in and about that 
work, he the ſaid C. D. then and there un- 
dertook, and faithfully promiſed the ſaid 
A. B. to pay him ſo much money, as he 
therefore reaſonably deſerved to have; and 
the ſaid A. B. averrs, that he therefore 
reaſonably deſerved to have of the ſaid C. D. 
other 20 J. of like lawful money, to wit, at 
London aforeſaid, Sc. whereof the ſaid C. D. 
afterwards, to wit, on the ſame day and year 
aforeſaid, there had notice. 

And whereas the ſaid C. D. afterwards, to Inaebitatus 
wit, on the {ame day and year aforeſaid, at a/ump/iz for 
London aforeſaid, in Sc. was indebted to Vork and la- 
the ſaid A. B. in other 207. of like lawful "M . 
money, for other his work and labour, care 
and diligence, in and about other the buſi- 
neſs of the ſaid C. D. and for the faid C. D. 
he the ſaid C. D. in conſideration thereof, 
afterwards, to wit, on the ſame day and year, 
at London aforeſaid, in Sc. undertook, and 
then and there faithfully promiſed the ſaid 
A. B. to pay him the ſaid laſt mentioned ſum 
of money, when he ſhould be thereto after- 
wards requeſted. 

And whereas afterwards, to wit, on the 9,amm me- 
ſame day and year, at London aforeſaid, in rait thereon. 
Sc. in conſideration that the ſaid A. B. at 
the like requeſt of the ſaid C. D. had before 
that time done, performed, and beſtowed, 
other his work and labour, care and diligence, 
in and about other the buſineſs of the ſaid 
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his ſpecial inſtance and requeſt; and being 


Declarations in Care. 
C. D. and for the ſaid C, D. he the faid C. D. 
then and there undertook, and faithfully 
promiſed the ſaid A. B. to pay him fo much 
money as hetherefore reaſonably deſerved to 
have; and the ſaid A. B. averrs, that he there- 
fore reaſonably deſerved to have of the ſaid 
C. D. other 207. of like lawful money, to 
wit, at London aforeſaid, in Sc. whereof the 
faid C. D. afterwards, to wit, on the ſame 
Gay and year aforeſaid, there had notice; 
and whereas the ſaid C. D. afterwards, to wit, 
on the ſame day and year aforeſaid, at Lon- 
don aforeſaid, in Sc. was indebted to the 
ſaid A. B. in other 20 J. of like lawful mo- 
ney, for divers goods, wares, and merchan- 
dizes, by the faid A. B. before that time 
fold and delivered to the ſaid C. D. and at 
ſo indebted, he the ſaid C. D. in conſiders- 
tion thereof, &c. And whereas afterwards, 
to wit, on the ſame day and year at London 
en in Sc. in conſideration that the 
ſaid A. B. at the like requeſt of the ſaid C. D. 
had, beſore that time, fold and delivered to 
the faid C. D. divers other goods, wares, and 
merchandizes; he the faid C. D. then and 
there undertook, and faithfully promiſed the 
faid A. B. to pay him fo much money as he 
therefore reaſonably deſerved to have; and 


the ſaid A. B. averrs, that he therefore rea- 


fonably deſerg ed to have of the ſaid C. D. 
other 20. of like lawful money, to wit, at 
London aforeſaid, in Sc. whereof the ſaid 
C. D. afterwards, to wit, on the fame day and 
year there had notice; td whereas the laid 
C. D. afterwards, to wit, on the ſame day and 

: yeals 
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year, at London aforeſaid, in Sc. was in- 
debted to the ſaid A. B. in other 20 l. of like 
lawful money, for other money by the ſaid 
A. B. before that time laid out, expended, 
and paid for the ſaid C. D. and at his re- 
queſt, and being ſo indebted, he the ſaid 
C. D. in conſideration thereof, Sc. And 
«whereas the ſaid C. D. afterwards, to wit, on Monev lent; 
the ſame day and year, at London aforeſaid, and money 
in Sc. was indebted to the ſaid A. B. in had and re- 
other 20 J. of like lawful money, for money IR 
by the ſaid A. B. before that time lent and 
advanced to the ſaid C. D. and at his ſpecial 
inſtance and requeſt; and for other money 
by the ſaid C. D. before that time had re- 
ceived to the uſe of the ſaid A. B. and being 
{o indebted, he the ſaid C. D. in conſidera- 
tion thereof, &c. And wherens the ſaid A. B. Account ſtat- 
afterwards to wit, on the ſaine day and year ed. 
at London aforeſaid, in &c. accounted toge- 
1 ther with the ſaid C. D. of and concerning 
> divers other ſums of money, before that 
time due and owing from the ſaid C. D. to 
the ſaid A. B. and then being in arrear, and 
unpaid, and upon that account, the ſaid C. D. 
was then and there found in arrear to the ſaid 
A. B. in a large ſum of money, to wit, in 
the ſum of 10/7. of like lawſul money, and 
being ſo found in arrear to the laid A. B. he 
the ſaid C. D. in conſideration thereof after- 
wards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in Oc. under- 
took, and faithfully promiſed the ſaid A. H. 
to pay him the laſt- mentioned ſum of money, 
when he ſhould be thereto afterwards re- 
queſted, Yet the faid C. D. not regarding 
„ 1 2 his 


— —— ́—— —— ſe — — * I 2 
— — ſd — 7 2 
—. — — - — — — — - ——— —_ C— — — — — Y — 
c MY Pez oo 24S CEOS LR EQ aw gt c >. q- 
: x e - . . 2 WET - 


KEELER fe. ee 


2.09 r _ = 
Z IL — . 
a 2 — on 


2 — 
— — 


— 


* — 


— 


* = * S = * 6 "WOT". . —— 
— — . . ͤ . 
. —— 
—— — IF 
: 2 
n 


— * 898 — — oo 


6 


116 Occlarations in Cale. 


his aforeſaid ſeveral promiſes and undertak- 
ings, ſo by him made in this behalf as afore- 
ſaid, but contriving, and fraudulently in- 
tending, craftily, and ſubtilly to deceive 
and defraud the ſaid A. B. in this behalf, hath 
not yet paid the ſaid ſeveral ſums of money, 
or any part thereof, to the ſaid A. B. (altho' 
ſo to do, he the faid C. D. was requeſted by 
the ſaid ſaid A. B. afterwards, to wit, on the 
ſame day and year, and often afterwards, to 
wit, at London aforeſaid, in Sc.) but he to 
pay the ſame, hath hitherto wholly refuſed, 
and ſtill refuſes to the ſaid A. B. his damage 
of 207. and therefore he brings his ſuit, Sc. 
| John Doe. 
Pledges to proſecute and 
Richard Roe. 
Declaration Midaleſeæ 1 B. complains of C. D. being in 
for work and to wit. F the cuſtody of the marſhal, of the 
can wit Marſhalſea, of our lord the now king, be- 
eee ae fore the king himſelf, of a plea of treſpaſs 
he plaintit on the caſe, For that whereas, the ſaid C. D. 
and! his ſer- on the 1ſt day of November, in the year of 
Lauts. our Lord 1782, to wit, at Weſtminſter, in 
the ſaid county, was indebted to the ſaid 4. 
RB. in 207. of lawiul money of Great. Bri- 
tain, for the work and labour, care and di- 
ligence of the ſaid A. B. by him the faid J. 
B. (and his ſcrvants), and with his horſes, 
carts, and carriages before that time, done, 
performed, and beſtowed, in and about the 
buſineſs of the ſaid C. D. and for the ſaid C. 
D. and at his ſpecial inſtance and requeſt, 
and being ſo indebted, he the ſaid C. D. in 


Dau. merit. conſideration thereof, Oc. And whereas at- 


terwarus, to wit, on the fame day and year 
| ai 
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at Meſtminſter aforeſaid, in the county afore- 
jaid, in conſideration that. the ſaid H. B. at 
the like requeſt of the ſaid C. D. had before 
that time (by himſelf and his ſervants), and 
with his horſes, carts, and carriages, done, 
performed, and beſtowed, other his work 
and labour, care and diligence, in and about 
other the buſineſs of the faid C. D. and for 
the ſaid C. D. he the ſaid C. D. then and 
there undertook, and faithfully promiſed the 
ſaid A. B. to pay him ſo much money as he 
therefore reaſonably deſerved to have; and 


the ſaid. A. B. averrs, that he therefore rea- 


ſonably deſerved to have of the ſaid C. D. 


other 20 J. of like lawful money, to wit, at 
I/eſtminfter aforeſaid, whereof the ſaid C. D. 
afterwards, to wit, on the ſame day and year 
there had notice, © add two counts for work 
and labour generally, and money laid out.“ 
Yet the ſaid C. D. not regarding his afore- 
ſaid ſeveral promiſes and undertakings, ſo by 
him made in this behalf as aforeſaid ; but 
contriving, and fraudulently intending, crat- 
tily and ſubtilly, to deceive and defraud the 
ſaid A. B. in this reſpect, hath not yet paid 
the ſaid ſeveral ſums of money, or any part 
thereof, to the ſaid A. B. (although ſo to do 
the ſaid C. D. was requeſted by the ſaid 4. 
B. afterwards, to wit, on the ſame day and 
year aforeſaid, and often afterwards, to wit, 
at Weſtminſter aforeſaid ; but he to do this, 
hath hitherto wholly refuſed, and {ill re- 
fuſes, to the ſaid A. B. his damage of 40 J. 
and therefore he brings his ſuit, &c. 
Pledges, Sc. 
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Declaration 

* 7 
for board and 
lodging. 


Declaration 
for the ate 
and occupa- 
tion of x houſe 
and land. 


Declarations in Cate. 

Medal, John Denn, complains of Richard 
owt. (Tenn, being in the cuſtody, Se. 
of a plea of treſpaſs o on the caſe, For that 
whereas, the ſaid Richard, on the 6th a of 

October, in the year of our Lord 1782, t 
wit, at Veſtminſter, in the ſaid county, was 
indebted to the ſaid John in 1007. of law- 
ful money of Great- britain, for meat, drink, 
waſhing, lodging, and other neceflary things, 
by the faid John before that time found and 
1 for the ſaid Richard, for one Tho- 
75 Fenn, the infant ſon of the ſaid Richard, 
15 at his ſpecial inſtance and requeſt, and 
being fo indebted, he the ſaid Richard, 
in confideration thereof, Sc. And whereas 
afterwards, to wit, on the ſame day and year 
at Weſtminſter aforeſaid, in conſideration that 
the ſaid John, had, before that time, found 
and provided for the faid Thomas Foun: the 
infant fon of the fa! F Richard, other meat, 
ok waſhing, lodging, and other neceſ- 
fary things, he the ſaid Richard then and 
there undertook, Sc. add a count for mo- 
ney laid out, money lent, and the common 
concluſion as in page 117. 
For the uſe and occupation of a certain 
meſſuage or tenement, and 100 acres of 
land, with the appurtenances, ſituate and 
being in Old-freet, in the parith of St. Luke, 
in the ſaid county, by him the ſaid F. and at 
his requeſt, and by the permiſſion of the ſaid 
C. for a long time, to wit, for the ſpace of 
half a year, then clapſed, had, held, uſed, 
occupied, poſſeſſed and enjoyed, and being 
ſo indebted, Sc. In coniideration that the 
ſaid C. at the like requeſt of the ſaid F. had, 
before that time, permitted the ſaid F. ta 
| haye 
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have, hold, uſe, occupy, poſſeſs, and enjoy, 
2 Certain Other aa re or tenement, and 
109 other acres of land, 71th the appurte- 
'nances, ſituate and being, XS and that the 
ſaid F. according to that permiſſion, had, 
held, uſed, oc apicd, poſſeſſcd, and enjoy ed 
the ſame for long time, to Nt: for the 
ſpace of half a year then 18 ed, he the ſaid 
F. then and there undert ook, and faithfully 
promiſed the laid, Sc. And the ſaid C. 
averrs, Sc. add a count for er paid, and 
common concluſion. | 
For money by the ſaid A. B. before that Declaration 
time laid our, expended, and paid for the ſaid for an attor- 
C. D. as the attorney, or ſolicitor, of the ſaid 2? * bill. 
A. B. and upon his retainer, in and about : 
the proſecuting and defending d:vers ſuits 
at law and in equity 1n this court here, and 
other his majeſty's courts of record at Meſi- 
minſt 7 : and for his fees, labour, and care in 
and about proſe ecuring and defending the 
ſame; and alſo for the work and labour of 
the ſaid A. B. before that time done and 
performed in and about other the buſineſs of 
the ſaid C. D. and for the ſaid C. D. and at 
his ſpecial inſtance and requeſt, and being 
ſo indebted, Se. 
In cone that the faid A. B. at the Qrvanium me- 
like ſpecial inſtance and requeſt of the ſaid e. 
C. D. and upon his retainer, had, before that 
time, proſecuted and defended | other 
ſuits in law and in equity in this court here, 
and other his majeſty's courts of record at 
 YVeſtmiaſter aforeſaid, as the atturney and ſo- 
licitor of the ſaid C. D. and for the ſaid C. D. 
and had alſo at the like ſpecial inſtance and 
cqueſt of the ſaid C. D. done and performed 
14 other 
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other the buſineſs of the ſaid C. D. and for 
the ſaid C. D. he the ſaid C. D. then and 
there undertook, Sc. to pay him ſo much 
money as he reaſonably deſerved to have for 
the ſame; and the ſaid A. B. avers that he 
therefore reaſonably deſerved to have of the 
ſaid C. D. for the fame other 207. to wit, at 
Weſtminſter aforeſaid, whereof the ſaid C. D. 
aiterwards, to wit, on the fame day and year 
there had notice; add a count for money 
paid, lent, and money had and Fer and 
common concluſion, 

For the work and labour, care and dili- 
gence, of the ſaid F. before that time done, 


and labour as performed, and beſtowed by the ſaid J. as 


an attorney 
and ſolicitor. 


the attorney or ſolicitor of the ſaid A. B. in 

and about the drawing, writing, and ingrofl- 
ing of divers writings, and the going and 
making of divers journies, and giving his 
attendance in and about the 8 Me the 
ſaid A. and for the ſaid A. and at the ſpecial 
inſtance and requeſt of the ſaid A. and upon 
his retainer, and for money by the ſaid F. 
before that time laid out, expended, and 
paid for the ſaid A. in that particular, and at 
his like ſpecial inſtance and requeſt, and be- 
ing fo indebted, Sc. 

Io conſideration that the ſaid 7. as the at- 
torney or ſolicitor of the ſaid A. had before 
that time done, performed, and beſtowed 
other his work and labour, care and dili- 
gence, in and about the drawing, writing, 
and ingrofling of divers other writings, and 


the going, making, and performing of di- 


vers other 3j journies, and giving other his at- 
tendanee in and about other the buſineſs of 
the 


Declarations in Caſe. 3 
the ſaid A. and for the ſaid A. and at his like 


ſpecial inſtance and requeſt, and upon his 

| retainer, he the ſaid A. then and there un- 
dertook, Sc. and the ſaid F. averrs, &c. add 
the like counts as 1n the laſt declaration. 

Oxfordſhire (Js. ) A. S. widow, complains Peclaration 
of A. E. widow, executrix of the laſt will againſt an 
and teſtament of T. E. deceaſed, being in executrix for 
the cuſtody of the marſhal of the Marſbal- 2 _ 1 
ſea of our lord the now king, before the king ” NT 
himſelf, of a plea of treſpaſs on the caſe : 

For that whereas the ſaid J. E. in his life- 
time, to wit, on the firſt day of December, 
in the year of our Lord 1782, to wit, at Wit- 
ney, in the ſaid county, was indebted to the 
ſaid A. S. in 201. of lawful money of Gree? 
Britain, for divers goods, wares, and mer- 
chandizes, by the ſaid A. S. before that time 
ſold and delivered to the ſaid Thomas in his 
life-time, and at his ſpecial inſtance and re- 
queſt, and being ſo indebted, he the ſaid 
Thomas in his life-time, in conſideration. 
thereof, Sc. And whereas afterwards, to wit, 
on the ſame day and year aforeſaid, at Mitney 
aforeſaid, Sc. in conſideration that the ſaid 
A. F. at the ſpecial inſtance and requeſt of 
the ſaid Thomas 1n his life-time, had before 
that time fold and delivered to the ſaid Tho- 
mas in his life-time, divers other goods, 
wares, and merchandizes, he the ſaid Thomas 
in his life-time, then and there undertook, 
and faithfully promiſed the ſaid A. S. to pay 
her ſo much money as ſhe therefore reaſon- 
ably deſerved to have, and the ſaid A. S. 
averrs, that ſhe therefore reaſonably deſerved 
to have of the ſaid Thomas in his life-time, 
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other 257, of like lawful money, to wit, at 
1; ttney atore!: aid, in, Se. whereof the {aid 
Thomas in his life- time, &c. there had no- 
tice: And whereas. the faid Thomas in his 
liſe-time, afcerwards, to wit, on the ſame 
day and vear, at /Yitncy aforeſaid, in, &c. 
was indebted to the ſaid A. in other 25 J. of 
like lawful money, for money by the ſaid . 


rx that time laid out, expended, and 


my for the ſaid Themas in his life-time, 
d at his ſpeclal inſtance and requeſt; and 

b Now ſo 1adebted, he the ſaid Thomas in 
his life- time, in confi eration thereof, Se. 
Yet the faid Thomas in his life-time; and 
the ſaid A. E. executrix as aforeſaid, ſince 
his death, not regarding the ſaid ſeveral pro- 
miſes and undertakings, ſo by the ſaid 7. 
in his life-time made, in this behalf as afore- 
ſaid, but coniriving, and fraudulently in- 
tending, craftily and ſubtilly, to deceive and 
defraud the ſaid A. 8. in this reſpect, have 
not, nor hath either of them yet paid the 


ſaid ſeveral ſums of money, or any part 


thereof to the ſaid A. S. (although ſo to do 
the ſaid T. in his life-time was requeſted by 
the ſaid AJ. S. and the ſaid 4. E. executrix as 
aforeſaid) ſince the death of the ſaid Thomas, 
afterwards, to wit, on the firſt day of Febru- 
ary, in the year of our Lord 1782, and often 
afterwards, to wit, at Mitney eforclaid: in, Se. 
But the ſaid T. E. in his life-time, and the 
aid A. E. executrix as aforeſaid, ſince his 
death, hath hitherto wholly re and 
til] refuſes to the ſaid JJ. S. her damage of 
30/7. and therefore ſhe brings her ſuit, e. 
Fern Dee. 
Picages to proſecute and 
Richard Ki. 
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Morgan, deceaſed, complains of Joon Dutton goo told 


being in the cuſtody of the marſhal of the .; 


MHarſealſea of our lord the now king, be fore 
che King himſelf, of a plea of treſp aſs on the 
cafe : For that whereas the ſaid ohn, on the 
flirt day of Nevember, in * oy year of our 
Lord 1782; to Wit, at Weſtmin/ter, jn the 
ſaid county, was indebted to = {aid John 
Morgen in his life-time, in 100 J. of lawful 
money of Great Britain, for divers goods, 
wares, and merchandizes, by the ſaid 5 John 
Morgan in his life- time, before that a 
ſold and delivered to the ſaid ohn Dutton, 
and at his ſpecial inſtance and requeſt; and 
being ſo indebted, he the ſaid J Hutten 
in conſideration thereof, at Aud whereas 
afterwards, to wit, on Sc. at Sc. and in con- 
ſideration that the ſaid John Morgan in his 
life time, at the like requeſt of the ſaid Fob: 
Daulion, had before that time fold and deli- 
vered to the ſaid John Dutton, divers other 
goods, wares, and merchandizes, he the ſaid 
John Dutton undertook, and faithfully pro- 
miſed the faid John Morgan in his life-time, 
to pay him ſo much money as he therefore 
reaſonably deſerved to have; and the ſaid 
Daniel, executor as aforeſaid, averrs, that 
he therefore reaſonably deſerved to have of 
ſaid John Dutton, other 1001, of like 
Jawful money, to wit, at ZFefminfer afore- 
ſaid, in, Sc. whereof, &c. add a count for 
money laid out; yet the ſaid Fobn Dutton 
not regarding, Fc. but contriving, Cc. to 
deceive and "defraud the ſaid John Morgen 
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in his life-time, and the ſaid Daniel, exe- 
cutor as aforelaid, fince his death, in this 
reſpect, hath not yet paid the faid ſeveral 
ſums of money, or any part thereof to the 
ſaid John Morgan in his life-time, or to the 
ſaid Daniel executor as atoreſaid ſince his 
death, or to either of them, (although ſo to 
do the ſaid Joh Dutton was requeſted by the 
ſaid John Morgan in his life-time, oftentimes, 
and by the fad Dane] executor as aforeſaid, 
ſince his death, to wit, on the 7th day of 
December, in the year aforeſaid, at Weſtmin- 
fer aforeſaid), but he to do this hath hither- 
to wholly refuſed, and ſtill refuſes to the 
ſaid Daniel, executor as aforeſaid, his da- 
mage of 200 J. and therefore he brings his 
ſuit, Sc. and he brings into court here the 
letters teſtamentary of the ſaid John Morgan, 
whereby it appears to the court here, that 
the ſaid Danzel is the executor of the laſt will 
and teſtament of the ſaid John Morgan, and 

hath the adminiſtration thereof, &c. 
| Pledges, Sc. 
London, (J.) Jobn Dox, adminiſtrator of 
all and fingular the goods, chattels, and 
credits, which were of Alexander Prieſt, de- 
ceaſed, complains of Joſeph Yates being, c. 
For that whereas (ſame as the declaration for 
an executor, only calling him adminiſtra- 
tor); yet the ſaid 7o/eph not regarding, &c. 
but contriving, Sc. in this reſpect hath not 
yet paid the ſaid ſeveral ſums of money, or 
any part thereof, to the ſaid Alexander in his 
life-time, or to the ſaid Joby as adminiſtra- 
tor as aforeſaid, Yince his death, or to either 


of them; (to which ſaid 7 Joon, adminiſtra- 
tion 
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tion of all and ſingular the goods, chattels, 
and credits, which were of the ſaid Alexan- 
der at the time of his death, were by Tho-- 
mas, by Divine Providence archbiſhop of 
Canterbury, primate of all England, and me- 
tropolitan, on the firſt day of November, 
in the year of our Lord 1781, to wit, at 
London aforeſaid, in, c. in due form of 
law granted); although ſo to do this the faid 
Joſeph was requeſted by the ſaid Alexander in 
his life-time, oftentimes, and by the ſaid 
John, adminiſtrator as aforeſaid, ſince his 
death, to wit, on the ſaid firſt day of No- 
vember, in the year aforeſaid, to wit, at Lon- 
don aforeſaid, in, Sc. but he to do this hath 
hitherto wholly refuſed, and till refuſes to 
the ſaid John, adminiſtrator as aforeſaid, his 
damage of 100 J. and therefore he brings his 
ſuit, Sc. 

And he brings into court here the letters Profere bir 
of adminiſtration of the ſaid Alexander, which in caria. 
tufficiently prove to the court here the 
granting thereof in form aforeſaid, the date 
whereof 1s the day and year aforeſaid, &c. 

Pledges, Sc. 
London» Richard Price, and David Skeggs, aſ- Heclaration 
to wit. \ ſignees of the eſtate and effects of ats aflignees 
Luke Knowles, a bankrupt, according to the of a bank- 
force, form, and effect of the ſeveral ftatutes Pt. 
made and now in force concerning bank- 
rupts, complain of Fo/eph Love being, c. 
Lor that whereas the ſaid Joſeph, on the fifth N 
day of December, in the year of our Lord 
| 1782, to wit, at London aforelaid, in the 
pariſh of St. Mary-le- Bo, in the ward of 
Cheap, was indebted to the ſaid David be- 
fore he became a bankrupt, c. 


In 
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In the quantum meruit ſay, © And the ſaid 
* Richard and David, aHgnees as aforeſaid, 
&*& -averr,- that, Sc. | 
Vet the faid' Joſeph not regarding » Sc. but 
contriving, Sc. hath not yet paid the ſaid ſc- 
veral ſums of money, or any part thereof to 
the ſaid Luke, before he became a bankrupt, 
or to the ſaid Richard and David ſince he be- 
came a bankrupt (or to either of them) altho' 
fo to do the ſaid 7o/eph was requeited by the 
ſud Luke, before he became a bankrupt, of- 
tentimes, and by the ſaid Richard and David, 
aſſignees as aforeſaid, ſince he became a bank- 
rupt, to wit, on, Sc. at, (gc. but he to do this 
hath hitherto wholly refuſed, and ſtill refuſes 
tothe ſaid Richard Price, and David, aſſignees 
as aforeſaid, their damage of 1097. and 
therefore they bring their ſuit, &c. 
Pledges, Ec. 
Middleſex, 3 Doe, complains of Richard 
e Ree, being in the cuſtody of the 
marſhal, of the Marſbalſea, of our lord tne 
now king, before the king himſelf, of a plea 
of treſpais on the caſe : or that whereas, the 
ſaid Richard, on the 24th day of June, in 
the year of our Lord 1782, to wit at Ve- 
minſier, in the county of Middleſex aforeſaid, 
mace his certain note in writing, commonly 
called a promiſory note, his own proper hand 
beins thereunto ſubſcribed, bearing date the 
fame day and year, and then and there de- 
livered the _ note, to the ſaid John, and 
en promiſed to pay to the ſaid 70%, 
by the name of Mr. John Doe, or order, one 
month after the Gate of the Taid oe: the 
ſum of 107. 10s. for value received, by him 
the 
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the ſaid Richard ; by reaſon whereof, and by 
force of the ſtatute in ſuch caſe made and 
provided, the ſaid Richard became liable 
to pay to the ſaid John, the ſaid ſum of 
money mentioned in the ſaid note, accord- 
ing to the tenor and effect of the ſaid note, 
and being ſo liable, he the ſaid Richard, in 
conſideration thereof, afterwards to wit, on 
the ſame day and year, at /Yeminiſier alore- 
ſaid in the county aforeſaid, undertook and 
faithfully promiſed the ſaid Fobn, to pay 
him the ſaid ſum of money mentioned in 
the ſaid note, according to the tenor and 
effect of the ſaid note; add a count for money 
lent and advanced, and had and received, 
laid out and expended ; common concluſion 
as in page 115. 

Midadlęſex, ( js.) A. B. complains of C. D. 
being in the cuſtody of the marſhal of, Sc. 
of a plea of treſpaſs on the caſe, For that 
whereas, the ſaid C. on the 15th day of Py, 
in the year of our Lord 1782, to wit, at Heſg- 
minſter, in the county of Middieſex, made 
his certain note 1n writing, commonly called 
a promiſory note, his own proper hand be- 
ing thereto ſubſcribed, bearing dare the ſame 
day and year aforeſaid, and then and there 
delivered the ſaid note to one E. F. and 
thereby promiſed to pay to the ſaid E. F. by 
the name of Mr. E. F. or order, 18 days after 
the date of the ſaid note, 394. value receiv- 
ed, by him the ſaid E. and the laid E. to whom 
or to whoſe order, the payment of the faid 
ſum of money mentioned in the ſaid note, 
was to be made atter the making of the ſaid 
note, and before the payment of the ſaid 

ſum 


127 


Indorſee a- 
galnſt drawer 
on a note of 


hand. 


— 


. ——— 
e 
: — CE IOC” A 4 


: 
* 
Fr 
ish 
oe 
LE. C 
zx 
i! 5 


7 2 4 3 

_— — —————— 2 — FA 

RAY TENT YT n — BIT * 

2 — — _ — — _ — 
— — — — — > 


= — LY — — 


128 


Declarations in Cale. 


ſum of money therein mentioned, or of any 


part thereof, and alſo before the time ap- 


Drawee a— 
gainſt accep- 
tor on a bill 
of exchange. 


pointed by the ſaid note, for the payment 
thereof, to wit, on the ſame day and year, 
at Weſtminſter aforeſaid, indorſed the ſaid 
note, his own proper hand being - thereto 
ſubſcribed; and, by the faid indorſement, 
ordered and appointed the contents of the 
faid note to be paid to the ſaid A. B. and 
then and there delivered the ſaid note, fo 
indorſed, to the ſaid A. of which ſaid indorſe- 
ment fo made on the ſaid note as aforeſaid, 
the ſaid C. afterwards, to wit, on the ſame 
day and year aforefaid at Weſtminſter afore- 
faid, had notice; by reaſon of which ſaid 
premiſes, and by force of the ſtatute in fuch 
caſe made and provided, the ſaid C. became 
liable to pay to the faid A. the ſaid ſum of 
money mentioned in the ſaid note, accord- 
ing to the tenor and effect of the ſaid note, 
and of the ſaid indorſement ſo made thereon 
as aforeſaid; and being ſo liable, &c. un- 
dertook, Sc. add a count for money had and 
received; common concluſion. | 
London, (V.) A. B. complains of C. D. 
being, Sc. For that whereas, at the ſeveral 
times hereafter mentioned the ſaid A. B. C. 
D. and one G. I. were perſons reſiding, 
trading and uſing commerce within this 
kingdom of England, to wit, at London 
aforeſaid, in the pariſh of St. Mary-le-Bow, 
in the ward of Cheap, And whereas the ſaid 
A. C. and G. being ſo reſpectivel) reſident, 


trading, and uſing commerce as aforeſaid, 


he the ſaid G. H. on the 29th day of Septem- 


ber, in the year of our Lord 1782, to wit, 
2 at 


act 


. eee ——e— woe 
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at London aforeſaid, 1n the pariſh and ward 
aforeſaid, according to the cuſtom of mer- 
chants, from time immemorial, uſed and 
approved of within this kingdom, made his a 
certain bill of exchange in writing, his own | 
proper hand being thereto {ubſcribed, bear- 
ing date the ſame day, and year aforeiaid, 
and then and there directed the ſaid bill to 
the ſaid C. D. by the name of Mr. C. D. mer- 
chant, in Mzlk-ftreet, London, and thereby 
required the ſaid C. D. to pay three months 
after the date of the ſaid bill, to the ſaid A. 

B. by the name of Mr. A. B. or order, 80/. 

for value received by him the ſaid G. H. and 

then and there delivered the ſaid bill of ex- 

change to the ſaid A. B. which ſaid bill of 

exchange, he the ſaid C. D. after wards, to 
wit, on the day and year aforeſaid, at Lon- 

don aforeſaid, in, Sc. upon ſight thereof 

accepted according to the ſaid cuſtom, and 

by reaſon thereof, and according to the ſaid 

cuſtom, and by the law of merchants, he the 

ſaid C. D. became liable to pay to the ſaid 

4, h. the ſaid ſum of 80. in the ſaid bill of 

exchange ſpecified, according to the tenor 

and effect of the ſaid bill of exchange, and 

of his acceptance thereof, and being ſo lia- 

ble, he the ſaid C. D. in conſideration thereof, 

afterwards, to wit, on the ſame day and year 

at, Sc. undertook and faithfully promiſed the 

lad A. B. to pay him the ſaid ſum of money 

contained in the ſaid bill, according to the tenor 

and effect of the ſaid bill, and of his acceptance 

thereof; And whereas, add a count for mo- 

ney had and received; common concluſion. 

London, ( js.) H. J. complains of J. F. be- Indorſee a- 
ing, Sc. For that whereas, at the ſeveral Sainſt accep- 
ö K times . 
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times hereafter mentioned, the ſaid H. F, 
J. J. one G. H. and A. §. were perſons re- 
fiding, trading, and uſing commerce within 
this Kingdom of Znglaid, to wit, at London 
aforeſaid, in the periſh of St. Mary-le-Bocp, 
” the ward of Cheap, And whereas the ſaid 


7. J. J. G. H. and A. S. being fo reſpec- 


= reſident, trading, and uſing commerce 


as aforeſaid, the ſaid G. H. on the 13th day 
of November, in year of our Lord 1782, ar 
Ilonden aforeſaid, in the pariſh and ward 
aforeſaid, according to the cuſtom of mer- 
chants, from ang immemorial, 88 and 
approved of, within this kingdom, made his 
certain bill of exchange in writing, his own 
Proper hand being thereto ſubſcribed, bear- 
ing date the {; ſame day and year aforeſaid, and 
then and there directed the ſaid bill, to the 
fajd- J. J. by the name of 7. J. Eſquire, 
vclon, and thereby required him, twelve 
months after the date thereof, to pay to the 
{ud A. . by the name of A. S. Eſquire, or 
order, 190 d. 10 f. for ae received, and 
place it to the account of him the faid G. H. 
and then and there del! ne the ſaid bill to 
the ſaid J. S. Which faid bill of exchange, 
he the ſaid J. J. afterwards, ro wit, on the 
ſame day and year aforeſaid, at Zonden atore- 
laid, in Sc. upon ſight thereof accepted 
according to the ſaid cuſtom, and the ſaid 
. 10 whom, Or to whoſe order, t the pay- 
ment of the {aid tum or money, in the fa: - 
Dill pbecilied, was to be made, after th 
making of the ſaid bill, and before the * 
ment of the money therein mentioned, or 
of any part thereof, to wit, on the ſame day 


and year, at London aforeſ. aid, in Sc. in- 


Sf 
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garſed the ſaid bill, his own proper hand, 
being thereto ſubicribed, and by that in- 
dorſement appointed the contents of the 
ſald bill of exchange to be paid to the 
ſaid H. J. and then and there delivered the 
faid bill, fo inflorſed, to the ſaid H. F. of 
wWulch fd indorſement, ſo made on the ſaid 
bill as aforeſaid, the ſaid J. J. afterwards, to 
wit, on the ſame day and year, at London 
aforeſaid, in Sc. had notice, and by reaion 
thereof, and according to the ſaid cuſtom, 
and by the law of merchants; the faid J. 7. 
became liable to pay to the laid H. J. the 
ſaid ſum of money mentioned in the ſald 
bill, according to the tenor and eſlect of 
the fad bill, and of his acceptance thereof, 
and of the mid indorſement ſo made there- 
on as aforeſaid; and being ſo liable, he the 
fad F. J. in conſideration chere cof, afterwards 
to wit, on the fame day and year, at London 
atorefaid, in Sc. undertook Se. to pay him 
the ſaid ſum of money contained in the ſaid 
bill, according to the tenor and effect of the 
ſaid bill, and of his acceptance thereof, and of 
the ſaid inder ſo made thereon as 
aloreſiid; add a count for money had and 
received, 1 and advanced, laid out and 
expended common concluſion. 

Londen, ( fs.) A. B. compicins of C. D. Declarationin 
being in the enltody, Sc. ot a plea, that ne 45 5 Rs 
render unto him the ſaid A. B. gol. e 
lawful m aoncy of Great Britain, which he the Edie 
owes to and unjutdy detains from him]; or 
vat. wowercas the ſaid C. D. on the zoth 
day of Abril, in the year of our Lord 1-82, 
to wit, at Londen aforeſaid, in the pariſh of 
K 2 St. 
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St. Mary-le-Bow, in the ward of Cheap, by 
his certain writing obligatory, ſealed with 
the ſeal of the ſaid C. D. and now ſhewn 
to the court of our lord the king, before 
the king himſelf here, the date whereof 1s the 
ſame day and year, acknowledged himſelf to 
be held and firmly bound unto the ſaid 4. 
B. in the ſum of 880. above demanded, to 
be paid to the ſaid A. B. when he the ſaid 
C. D. ſhould be thereto requeſted, yet the 
ſaid C. D. (although often requeſted, Sc.) 
hath not yet paid the ſaid A. B. the ſaid 8 80l. 
above. demanded, or any part thereof, but 
he to pay the ſame, or any part thereof, hath 
hitherto wholly refuſed, and {till refuſes, to 
the faid A. B. his damage of 10 pounds, 
and therefore he brings his ſuit, Sc. 
| Pledges, Sc. 
Declaration London, ( ſs.) Timothy Walker, aſſignee of 
on a bail bond dir Watkin Lewes, Knight, and Richard 
ee Oliver, E/quire, late ſheriffs of the city of 
| Tice ofthe London, according to the form of the ſta- 
late ſheriffs. tute, in ſuch caſe made and provided, com- 
N. B. This plains of William Benſon, being in the cuſ- 
form will do tody of the marſhal of the Marſhalſea of 
rs our lord the now king, before the king 
only leaving himſelf, of a plea that he render to the ſaid 
the word Timothy, aſſignee, as aforeſaid, 30 J. which 
then out, he owes to and unjuſtly detains from him; 
- wy will do For that whereas he the ſaid J. imothy on the 2ĩſt 
Or One in 
Middleſex, as day of May, in the i 3th year of the reign of our 
altered in the ſovereign lord George the third, now king of 
margin, and Creat Britain, Sc. ſued and proſecuted, out 
e of the court of our lord the king before the 
nns. king l himſelf, the ſame court then and ſtill 
heing held at Weſiminſter, in the county of 
Midalęſenx, againſt the ſaid William, a certain 
Writ 
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2 writ of our ſaid lord the king called 2% A certain 
alias capias, directed to the ſheriTs of Lon preveptofour 


don , by which faid writ our ſaid lord the 
king commanded, as he formerly had com- 


lord the king 
called a bill 
of Mi ala. / ex. 


manded, the ſaid then ſheriffs, that they o To the he- 
ſhould take the ſaid Hilliam, if he ſhould riff of Mid- 


J ; 1 . TAY 
be found in their bailwick, and keep him 3 
2CYLTT, 


ſafely, ſo that they might have his body be- 
fore the lord the king at Weſtminſter, on 
———— next after the morrow of the holy 
Trinity then next following, to anſwer the 
ſad Timothy in a plea of treſpaſs, and alſo 
to a bill of the ſaid Timothy, againſt the ſaid 
William tor gol. on promiſes, according to 
the cuſtoin of his majeſty's court, before his 
majeſty, and that the ſaid then ſheriffs 
ſhould then have there that writ, which ſaid 
writ, afterwards, and before the delivery 


thereof to the ſaid then Heri of the city of Sheriff of the 
London, to be executed as is hereafrer men- fad county 


. G . 7 1 X 1d 
tioned, was duly marked or indorſed for bai!“ Mi 


for 157. by virtue of an affidavit of the cauſe 
of action, before them made and duly affiled 
of record in the ſaid court of our ſaid lord 
the king, before the king himſelf, according 
to the form of the ſtatute in ſuch cafe made 
and provided, which ſaid writ to indorſed af- 
terwards, and before the return thereof, to 
wit, on the 7th day of June, in the year 
aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, was delivered to the ſaid 
Sir Matin Lewes, Knt. and Richard Oliver, 


Eſq. then fheriffs of the ſaid city of London, Sheriff of the 


dleſex. 


in due form of law to be executed, by virtue county of 


of which ſaid writ, the ſaid Sir /atkin Lewes, Middleſex. 


Kant. and Richard Oliver, Eſq. then being 
Meriffs as aforeſaid, afterwards, and before 
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the return of the ſaid writ, to wit, cn the 
day and year laſt atorefaid, at London; aforeſaid, 
in Sc. and within their baihwick, did ike 
and arreſt the {aid Milliam by his body, and 
then and there had and detained him in their 
cuitody, at the ſuir of the ſaid 2% 01h, for 
the cauſe aforcfaid, and the ſaid Milliam be- 
ing ſo arreſted, and in cuſtod y of the ſaid 
Sir Vatzin Lewes, Knt. and Richard Oliver, 
Eſq. ſherifis as aforeſaid, at the ſuit of the 
ſaid Timothy, by virtue of the ſaid writ, the 
ſaid Sir Patkin Lewes, and Richard Oliver, 


Eſq. being ſherifis as aforeſaid, afterwards 
and before the return of the "IP writ, to wit, 


on the day and year laſt aforeſaid, at 3 
aforeſaid, in Sc. and within their bailiwick, 
took bail for the appearance of the ſaid Hil- 
{iam at the return of the ſaid writ, and on 
that occaſion the ſaid ade any on the 7th day 
of June, in the year aforeſaid, at Lode 
aforeſaid, in Sc. by Ws certain writing obli— 

Fare F com moniy called a 0ail- bond, iealed 
with the ical of the ſaid H WHEL fd now 
ihewn to the court of our ſaid lord the king 


9 55 


before the king himſelf, the date whereof 3 
the-day and year laſt-aforetaid, acknowledged 
himſelf to be held, and 5 bound to the 
{ad Sir Fatky Fower k Knr. and AR TO -d Ol:- 
ver, Eſq. then being ſheriffs of the /aid 9 of 

ond ou, as afore ſaid, by the name of Sir Mal- 
kin Lewes, Knt. a: ind Richard Oliver, 14; 


eren e pat ſe; 1 fs of tre city 975 London, 1 1n the ſum of 30%. 


county of 
N;ddleſesx. 


of jawtul money of Great-Britain, to be paid 
to the ſaid ſherifs, or their certain attorney, 
executors, adminiſtrators, or aſſigns, when he 
the ſaid William ſhould be thereto afterwards 
requeited, with and under a certain condi- 


3 t. on 
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ton ſubſcribed to the ſaid writing obliga- 
tory, that if he the ſaid William did appear 
| before the lord the king, at Yeftminuſter, on 
next after the Morrow of the holy 
Trinity, to anſwer to the ſaid 7 imothy in a 
plea of treſpaſs; and alſo to a bill of the fait 
Timothy, to be exhibited againit the ſaia Wil- 
liam, for 301. on promiſes, according to the 
cultom of his majeſty” s court, before {11S ma- 
jeſty, then that obligation to be void, ot her- 
wiſe to be and remain in full force and vir 

tue, as by the ſaid writing obligatory, ol 
the condition thereof, (relation being thereto 
had), may more fully and at large appear; 
and the ſaid Timothy in fact faith, that the 
ſaid William did not appear before the lord 
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the king, at Weſiminſter, on next after 


the morrow of the holy T rinity, in the condi- 
tion of the ſaid writing obligatory menti- 
oned, according to the exigency of the ſaid 
writ, but therein wholly failed and made de- 
fault, whereby the ſaid writing obligatory 
became forfeited ; and the ſaid Timotliy fur- 

ther faith, that the ſaid wr iting obligatory 
being ſo ſorfeited, and the money tacrein 
ſpecified, or any part ther cof not being paid 
or ſatisſied, to the ſaid then ſheriffs, the ſaid 


Sir //athin Lewes, Knight, and Nic, 4 Oli- 


„ E.ſquire, being en ſHeriſſs cf the city Sheriff of the 


=, 


of Loadon as atorelaid, afterwar ds, to wit, on county of 


the 24th day of June, in the year afore ſaid; 
to wit, at London atorelaid, in Sc. at the 
requeſt, coſts, and charges of the faid Ti- 
m0tpy, the plaintiff in that ſuit, by an in- 
dorſement on the back of the ſaid writing 
obligatory, made and 13 in the preſence 
of two credible witneſſes, and ſeated with 
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Sheriff for the 
county of 
NV liddleſex. 


Declaration 
for a common 
aſſault. 


Detlarations in Debt. 
their ſeal of office of ſheriffs, aſſigned the 
ſaid writing obligatory to the ſaid Timothy, 
according to the form of the ſtature in that 
caſe made and provided, as by the aftign- 
ment indorſed on the ſaid writing obligatory 
as aforeſaid, and duly ſtamped before the 
exhibiting of the bill of the ſaid Timothy 
againſt the aid WWilliem, according to the 
form of the ſtatute aforeſaid, and to the 
court of our ſaid lord the king, before the 
king himſelf now here ſhewn, the date 
whereof is the day ard year laſt aforeſaid, 
may more fully appear, by means whereof, 
and by force of the ſtatute in ſuch caſe made 
and provided, an action hath accrued to the 
laid J 7methy, as aſſignee of the ſaid Sir Wat- 
kin Lewes, Knt. and Richard Oliver, Eſq. 
late ſherifi's of the ſaid city of London atore- 
ſaid, to demand and have of and from the 
ſaid William, the faid 301. above demanded; 
yet the ſaid William (although often re- 
queſted, Sc.) hath _ as yet paid the faid 
301. above demande ed, or any part thereof, 
to the ſaid Sir VWatęin Lewes, and Richard 
Oliver, or to either of them, before the ſaid 
aſſignment, or to the ſaid Timothy, aſſignee, 
as aforeſaid, fince the ſaid affignment, but 
he ſo to do hath refuſed, and ſtill refuſes, to 
the ſaid Timothy, aſſignee, as aforeſaid, his 
2mage of 10 J. and therefore he brings his 
ſuit, Se. 

Pledges, Sc. 

xfordjhire (ſs.) R. B. complains of 7. B. 
being in, Sc. for that, the ſaid J. on the 
5th day of Auguſt, in the year of our Lord 
1782, to wit, at Burford, in the ſaid county, 
With force and arms, to wit, with ſwords, 
{ticks, 


Detlarations in Debt. 


ſticks, and fiſts, made an aſſault on the ſaid 
Richard, and then and there beat, brutſed, 
wounded, and ill treated the ſaid Richard, 
inſomuch that his life was then and there 
greatly deſpaired of, and other wrongs to 
lim then and there did, to the great da- 
mage of the ſaid Richard, and againſt the 
eace of our lord the now king, to the ſaid 
Hichard his damage of 1001. and therefore 
he brings his ſuit, Sc. 


| | Pledges, Sc. 
London (V.) R. B. complains of 7. B. For an aſſault 
being, &c. for that, the ſaid J. on the 1ſt 1 
day of November, in the year of our Lord 
1782, with force and arms, to wit, with 
ſwords, ſtaves, ſticks, and fiſts, made an aſ- 
ſault on the ſaid R. to wit, at London atore- 
ſaid, in the pariſh of St. Mary-/e-Boo, in the 
Mard of Cheap, and then and there beat, 
bruiſed, wounded, and ill treated her, and 
then and there impriſoned her, and kept and 
detained her in priſon for a long time, to 
wit, for the ſpace of ten days then next fol- 
lowing, until ſhe was forced and obliged to 
lay out and expend, and did lay out and ex- 
pend, a large ſum of money, to wit, the ſum 
of 407. in the obtaining of her diſcharge 
from ſuch her impriſonment, without any 
reaſonable or probable cauſe whatſoever, con- 
trary to the laws and cuſtoms of this realm, 
and againit the will of the ſaid R. B. and 
alſo for that the ſaid J. B. on Sc. (add an- 
other count for a common aſſault), and then 
and there did other wrongs to the ſaid R. 
againſt the peace of our lord the now king, 
| - WE. 
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Declaration 
in rover ſor 
Plate. 
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Sc. to the {aid R. her damage of 1001. and 
therefore ſhe brings ker ſuit, Se. 
edges „ . 

Dons 1. ) J. N. complains of 7. K. be— 
1& in the cuſtody, Sc. of a plea of treſpaſs 
on the caſe, for that wherens, tne ſaid J. K. 
on the 23d day of November, in the year of 
our Lord, 1781, at London aforeſaid, in &c, 
was poſſeſſed of certain plate, to wit, one 
fiiver tankard, and one pint filver Mug, of 
the value of 400. of lawful money of Great- 


3 


Brite in, as of his own proper goods and chat- 


reis; and being fo thereof potietſed, he the 
faid T. K. afterwards, to wit, on the: ſame 
day hy year aforeſaid, at London aforeſaid, 
in Cc. calually loſt the {aid goods and chat- 
tels, out of his hands and poſſeſſion, which ſaid 
goods and chattels, afterwards, to wit, on 
the ſame day and year aforeſaid, at I cπña 

aforeſaid, in c. came to the Rane and poſ- 
iefiion of the ſaid 2. K. who found the ſame ; ; 
yet the ſaid T. K. knowing the goods and 
chattels to be the goods and charrels of the 
laid F. R. and of right to belong and apper- 
tain to the ſaid 7. K. but contriving, and 
fraudulently intending, craftily and ſub- 
tiliy, to deceive and defraud the ſaid J. R. 


in this reſpect, hath not as yet delivered the 


faid goods and chattels, or any part thereof, 
to the ſaid F. K. (although often requeſted 
10 to do), but he the ſaid T. K. afterwards, 
to wit, on the 24th day of November, in the 


year aforeſa id, at London aforeſaid, in c. 


converted and diſpoſed of the {aid goods 1 
:frcis to his own ul ©, to the ſaid F. K. his 
damage of 201, and therefore he brings his 
ſuit; He. Pledges, 16 55 
[4 


Declaration in Treſpaſs. 
If the action is brought for money, add, 
money, goods, and chattels. 
Or fordſbire (j$.) F. M. complains of R. A. 
being in the cuſtody of the marſhal of the 


Aarjbeiſea of our lord the now king, be- 


fore the king himſelf, for that the ſaid R. on 
the 10th day of OZever, in the year of our 
Lord 1781, with force and arms, Sc. broke 
and entered a certain cloſe called Nyę Cleſe, 
of the ſaid J. ſituate and being at Hitney, in 
the ſaid county, and there with feet in walk- 
ing, trod down, trampled upon, conſumed, 
and ſpoiled the graſs and corn, to wit, wheat, 
rye, barley, peas, beans, and oats of the ſaid 
J. of the value of 10/7. there then growing, 
and then and there with cattle, to wit, horſes, 
mares, bulls, oxen, cows, and theep, tram- 
pled upon, rooted up, conſumed, and ſpoil- 
ed other the graſs and corn, to wit, other 
wheat, rye, barley, peas, beans, and oats of 
the ſaid F. of the value of other 10/7. there 
then alſo growing, and other wrongs to the 
ſaid J. then and there did, to the great da- 
mage of the ſaid F. and againſt the peace of 
cur lord the now king, Cc. to the ſaid F. 
his damage of 207, and therefore he brin 


his ſuit, Sc. 


[ ed hs 


2 
4? 


Eine to plead. 


REA K E out, on a piece of common 
1 Paper, for your rules, thus: 


ohnen v. Sprat, 
«K Dean v. Ray. 


0 Ritles co plead. 
8% November, 1781. 


. K. Aten 


Which 
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When to be 
given. | 


How to ap- 
ply for time. 


If four terms 
elapſed, how 
much notice 

25 to be given 


Rule to plead. 


Which take to the clerk of the rules in 
S5m0;:d's-{nn ; pay him for each rule 15. 104, 
he enters this in a book kept for that pur- 
poſe ; the rule expires in four days, exclu- 
five of the day it is given; and Sunday, or 
any holiday on which the court does not fit, 
is to be accounted a day within the ſaid rule, 
(except it happens to be on the laſt day); if 
it is given on the © Purification,” that is no 
day. N. Trin. 1 Geo. 2. T. 5 Geo. 2. M. 10. 
G. 2. 

It may be given any time in term, or with- 


in four days after. 


Where defendant wants time to plead, 
he may take out a judge's ſummons, ſerve 
plaintiff” s attorney with a copy, and attend 
thereon; but he will be bound down to 
terms, © pleading iſſuably, rejoining gratis, 
e and tating ſhort notice of trial,” (it the 
Plaintiff is in time to proceed to trial) ; if 
not, © oily pleading iſſuably.“ 

If four terms are elapſed after declaration 
delivered, the defendant muſt have a whole 
term's notice to plead, unleſs the cauſe has 
been ſtayed by injunction or privilege. 

To prevent inconvenience, the clerk of 
the rules will accept a rule to plead on the 
eſſoign day; but it cannot be entered only, 
as of the firſt day of term. 


Demanding lea. 
5 E R E declaration has been deli- 


ered to defendant's attorney (or in 
caſe he Wo appeared in time) a demand muſt 
be 


Demanding Plea. 141 
be made of a plea, before judgment can be | 
ſigned (although notice has been given of a 

geclaration being filed). | 

You name the cauſe, and make demand 
thus: * The plaintiff demands a plea in this 
« cauſe, by your's, &c. A. K. Plaintiff's at- 
« forucy,” to be delivered to defendant's 
attorney. 

If a plea is demanded, after the rule is 
out, the defendant has only the next morn- 
ing to plead in. : ; 

If declaration is delivered in chief, that is, 
after the defendant has filed common bail, 
or plaintiff for him, and notice thereof is 
given by plaintiff, after he has brought de- 
ſendant into court, no demand of plea is ne- 
ceſſary. 

The demand of a plea is a waiver of bail; Demand ot 
therefore, before a demand is made, take care Plcar a αiỹ 

1 a — | er of bail. 
bail is put in, and juftified. 

A demand of plea is neceſſary in this court Demand ne- 
againſt a priſoner in cuſtody of the marſhal, ceſary! 


or any ſheriff, goaler, Sc. "_—_ a Pri- 
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Imparlante. 


HERE the writ is returnable the 
firſt, ſecond, or before the laſt re- 

turn of any term, if the declaration be not 
delivered or filed, and alſo notice of filing 
given before the laſt four days, excluſive of 
the term the writ is returnable of, defend- 
ant is intitled to an imparlance of courſe; 
and if returnable on the laſt return, defend- 
ant is intitled to an imparlance; but muſt 
plead in four days of the next term, let the 


1 313 
declaration 
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Impatlante. | 
declaration be laid in what county it will. 
R. iin. 22 Geo. 3. But if a writ be return- 
able in one term, and the declaration is nor 
delivered before the eſſoign day of the ſe- 


cond term, the defendant is not obliged to 


plead in the ſame term. 
No ſpecial imparlance to be allowed, with- 
out leave of the court, rule E. 5 A. 


Within what time be” ese 15 to plead, 
Here there have been no proceedings, 
for four terms, in law or equity. 


It Pa terms are elanſc: d, after the decla- 

ration is delivered, the defendant ſhall have 
a whole term's narice to plead, before judg- 
ment can be entered, unleſs the cauſe has 
been ſtayed by injunction of privilege. Tr, 
5&6 Geo. 2. In this caſe you give notice 
co deiendant, or his attorney, before the eſ- 
ſoign of the term that you intend to proceed, 
by giving a rule to plead. 


I! 


The like rule to reply, rejoin, c. 


Searching ſoꝛ Olea. 


O be ſearched for at the clerk of the 
b:1 DANCTS in NYROPE -im, WO keeps two 
books, by the e Diaintift's name; if you find 
NO plea there, ca rei with the clerk of the 
ſücgments, at the Xire's-Bench office, who 


keeps the general inue i og and if there-is 


0 plea, ſign your judgment; the form of 
which ſee under , Judgment by default. 


Pleas 


Bleas in Abatement. 
When to be pleaded. 


F defendant pleads in abatement, it muſt 
be pleaded before the rule is out; and 
cannot be pleaded after 2 common imparl- 
ance, unleſs the declaration be delivered at- 
ter term, or ſo late in the term, that the de- 
ſendant is not bound to plead to it in that 
term; in both which caſes the defendant 
may, wi ithin the firit four days, incluſive of 
the next term, plead any plea in abatement, 
or to the juriſdiction of the court, as of the 
Pr eceding term; but if ſuch plea he not de- 
livered, or left in the office in time, (whe- 
ther a rule to plead be given or not) ſuch 
plea is not to be received. E. 5 Ann. Trin. 

5 OF 0 Geo. 2. | 

” Pn or any day on which the court 
does not ſit, is to be accounted as one of the 
four days, (unleſs it happens to be the laſt 
day.) Faſt. 5 Ann. 

By 4 & 5 Ann, c. 16. No dilatory ples 
« fbail be received, unleſs the party, Ly 722 
« devit, prove the truth thereof, or ge co ſome 
e probable matter, to induce the cours to be- 
e [1eve that it is true 

A plea in abatem nent muſt be ſigned by 
counſel, and filed with rhe cle th of the 
papers; and without an affdavit annexed to 
it, judgment may be ſigned. 


De:nanding 
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The demand. 


Demanding Oper. 


F the action is on a bond, deed, or other 
ſpecialty, the defendant may demand 
oyer of the ſame, or have a copy of it, and 
cannot be compelled to plead after demand, 
till ſuch time as it is given him. 

A. B. againſt C. D. The defendant demand; 
oyer, and copy of the writing obligatory, in the 
declaration mentioned, and of the TS there- 
of. Tour's, Ec. 

The defendant cannot now have oyer of 
the original writ as formerly. K. Trin, 19 
Geo. 3. 

The defendant mult pay for copy 4 d. per 
ſheet, and he has as much time to plead, af- 
ter oyer delivered, as he nad when it was de- 


manded. N. 5 G. 2. Str. 705. 


Pleas in Bar. 

HE are to be pleaded within the 

1 time mentioned in p. ; and the 
general iſſue is either to be engroſſed on a 
treble penny paper, and delivered to plain- 
tiff's attorney, or entered in the general 
iſſue book, with the clerk of the judgments, 
Pay him 64. . 

If defendant pleads ! Lec Katt, it is to be 
engroſſed and filed with the 17 erk of the pa- 
pers, and to be ſigned by counſel (except 
the following), comperuit ad diem to a bail- 
bond, ſon alſault demeſne, plene adminifiravits 
by an execator or adminiftrater, riens per di 

8 cent, 


Pleas ſu Bar. 
rent, nul tiel record, per minas, ſolvit ad diem, 
ne UNQUES execulor, infra ætatem. R. 18 Car. 2. 

The defendant, by leave of the court, 
may plead as many pleas as he ſhall think 
neceſſary. Stat. 4 Ann, c. 16. | 

If you plead double, a brief muſt be giveri 
to counſe}, naming your plea for that pur- 
poſe, which he ſigns of courſe; pay him 
105. 6 d. carry it to the clerk of the rules, 
with your plea, who wil! draw it up. 

N. B. It you are not in time, file your 
plea firſt, and ſerve the copy of the rule at- 
ter on the attorney. | 

If defendant cannot be ready to plead by 
the time the rule expires, he may apply to 


a judge for a ſummons for time; a copy of 


which is to be ſerved on the plaintiff's at- 
torney ; attend the judge; and ke will make 
an order (but amongſt fair practicers) a con- 
ſent is generally procured, and it muſt be 
upon terms, if the plaintiff is in time to 
try his cauſe, of pleading iſſuably, rejoining 
« gratis, and taking ſhort notice of trial for 


« the laſt fittings in term er after,” as the 


caſe happens; but it is to be remember- 
ed, that no plea but an 7fuable one, can, af- 
ter an order obtained, be pleaded ; there- 
fore a recovery in a former action will not be 
a plea, after an order obtained. 2 Bur. 782. 


Of amending Declarations, and other 
Do Pleagings. 


Formerly the ſuitors were much perplexed 
by writs of error, brought upon very flight 
and trivial grounds, as mis-fpellings, and 
other miſtakes of clerks, all which might be 


. amended 


14 
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amended at the common law, whilſt all the 


Proceedings were in paper. 1 Burr. 222. 


2 Burr. 1098. for they were then conſi- 
dered only in eri, and therefore ſubject 
only to the controul of the courts; but 
when once the record was made up, it was 
formerly held, that by the common law no 
amendment could be permitted, unleſs with- 
in the very term in which the judicial act ſo 
recorded was done; for, during the term, 
the record is in the breaſt of the court; but 
aſterwards it admitted of no choc Co, 
Lit. 260, Now the courts are more liberal, 
and, where juſtice requires it, will allow of 
amendments at any time whilſt the ſuit is 
depending, notwithſtanding the record be 
made up, and the term paſt ; and after error 
brought, a judgment may be amended with- 
out coſts, by ſtat. 4 Ann, c. 16. ett. 25. 

By rule Mich. 1654, the plaintiff may 
amend his declaration, paying coſts, or giv- 
ing an imparlance, at the plaintiff's election. 

It may be amended after plea pleaded, or 
iſſue delivered, in matter of form, without 
coſts; but, in ſubſtance, it cannot, or after 
ſpecial plea. 

After plea, if the declaration be amended, 
the defendant has two days to plead de novo, 
although coſts are. paid. If a rule to plead 
be entered the ſame term the amendment 
is made (though given before) it is ſuffi- 
cient, and a new one need not be given. 
N. M. 10: Geo. 2. 

The plaintiff after plea pleaded, or after 
the ſecond term, ſhall not add a new count 
to his declaration, under pretence of amend- 
ing his declaration. R. M. 10 Geo. 2. 


5 After 


Pleas fn Bar. 

after argument on demurrer, and before 
the court gave judgment, leave was OM 
to amend. Str. 954. : 

Amendment may now be made even in 
penal actions, but ſo as not to alter the 
charge. 5 Burr. 2853. And they may be 
done by ſummons before a judge before iſſue 
entered on record, and filed in the treaſury. 


Pleas and replications allo may be amended. 


Mutual Debts, 


T common law, if the plaintiff was more 
indebted to the defendant, than the de- 
fendant was indebted to him, yet the defend- 
ant had no method to ſtrike a balance. He 
could only go into a court of equity for do- 
ing of what 1s moſt clearly juſt and right ro 
N done; and in order to prevent ſuch expence, 
by flat. 2.Ged. it is enacted; That 
where there are mutual debts between rhe 
ce e defendant, and if either party 
c ſte, or be ſued as executor or adminiſtra- 
©« tor, where there are mutual debts be- 
« tween the teſtator or inteſtate, one debt 
« may be ſet againſt the other, and ſuch 
te matter may be given in evidence upon the 
e general iſſue, or pleaded in bar, as the 
« nature of the caſe requires, ſo as ar the 
time of his pleading the general flue, 
© where any ſuch debt of the plaintiff, his 
© teſtator or inteſtate, is intended to be in- 
« ſifted on in evidence, notice ſhall be 
ee given of the particular {um or debt, io 
intended to be inſiſted on, and upon 
* what account it became due, or otherwite, 
2 e 


Mutual debt 
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* 
Mutual Debts. 


ſuch matter ſhall not be allowed in evi. 
dence upon ſuch general iſſue. | 

8 Geo. 2 c. 24. enacts, * That mutual 
debts may be ſet againſt each other, either 
by pleading in bar, or given in evidence 
on the general iſſue, in the manner as in 


the 2 Ceo. 2. c. 22. mentioned, notwith- 
* ſtanding that ſuch debts are deemed in 


jaw to be of a different nature, unleſs in 
caſe where either of the ſaid debts ſhall 
accrue by renſon of a penalty contained in 
any bend or ſpecially; and in all caſes 


where either the debt fer which the action 


hath been, or foall be brought, or the debt in- 
tenred lo ve jet againſt the ſame hath accru- 
ed, or fhall accrue by reaſon of any ſuch pe- 
nalty, the debt intended to be ſet off, ſhall 
pleaded in bar; in which plea ſhall be 
ſhewn how much is trulyand juftly due on 
either fide ; and in caſe the plaintiff ſhall 
recover in any ſuch action or ſuit, judg- 
ment ſhall be entered for no more than 
ſhall appear to be truly and juſtly due to 
the plaintiff, after one debt being ſet 
againſt the other as aforeſaid ; made per- 


petual, 14 Geo. 2. c. 34. 21 Geo. 2. c. 33. 


2 Geo. 2.7. 23.” 
By 5 G. 2. c. 20. © where it ſhall appear 


to the commiſſioners, that there has been 


mutual credit given to the bankrupt and 
any other perſon, or mutual debts between 
the bankrupt and any other perſon, at 
any time before ſuch perſon became bank- 
rupt, the commiſſioners or the aſſignees 
of the bankrupt's eſtate, ſhall ſtate the 


account between them, and one debt may 


3 be 
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« be ſet againſt another, and what ſhall 
« appear to be due on the balance, and 
« no more, ſhall be claimed or paid ON 
« either fide”. 

In replevin, the avowant juſtified under Cannot ſet of 
a diſtreſs for rent; the plaintiff at 2% privs in replevin. 
inſiſted, that there was mere due to him 

than the rent amounted to, and Denni ion 15 
refuſed the evidence; upon a motion for 
a new trial, the court held that 2 G. 2. 
did not extend to the caſe of a diſtreſs, 
for that 1s not an action, but a remedy 
without ſuit; they likewiſe declared, that it 
did not extend to detinue, and the like 
actions of wrong. Bull. 77. 

To an action on a promiſory note, the e ee 

laintiff took a verdict for the whole ſum ; frei 
the defendant had, at the ſame fittings, an tifftook a ver- 
action againſt the plaintiff, for 1 pounds, did for his + © - | 
to which there was a notice to ſer off the whole ſum, il 
note of hand; court held that notwith- and held that __ 


: : | 2 might ſtill 
ſtanding the verdict, the note of hand might make a ſet- 


be ſet off, for if at the time of the action of, and after 
brought, there are mutual demands, they, enter a rom- 
by the itatute, may be ſet off, and Juſtice EAN 
may be done by entering a remitiittr on 
the firſt record as to ſo much. 2 Burr. 
1229. 
Debt upon a ſimple contract may be ſee In what aQ- 
off againſt a ſpecialty debt“, a ſimple con- 975 theremay 
be a fer off. 
tract againſt a debt upon an annu.ty bond Bull. ft 
mutual debts between the teſtator, and exe- Burr. $20, 
cutor, without ſuit, ſimple contract againſt e Bull, 75. 
debt upon a leaſe for non- payment of rent“, * abi, 177. 
and all actions where the demands are of 
the ſame nature, may be ſet off, and a judg- 
L 3 ment 
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I59 Mutuatf Debts. 
ment in K. 5. may be ſet off againſt a 
judgment in C B. 3 Wilſ. 396. but notice 
of let-off need not be given by defendant, 
in an action for money had and received 
to plaintiff's ufe, where defendant had paid 
plaintiff his whole demand: (except what he 
retained for his labor and ſervice) 4 Burr. 
2134. 
n what a et- But debt due to a man in right of his 
BE wife, in an action againſt him, on his own 
1 92, 0 bond, cannot be ſer off *, nor can a penalty 
hotice x „„ opoa articles of agreement, though ſor— 
f Ibig. - feired , nor fimple_ contract for cloaths to 
b Ibid. 2 bail-bond *, nor can there be a ſet off 
in replevin, though the diſtreſs was taken 
big. 157. for rent*, nor can; a bond be ſet off at 
the ſuit of aſſignecs of a bankrupt, to an 
action by chem, for goods fold and deli- 
vered. 1 Hil. 
1 A debt barred by ſtatute of limitations, 
by ſtatute of cannot be ſet off; if pleaded, the plaintiff 
limitations may reply the ſtatute: if it is given in 
cannot be ſet evidence plaintiff may object to it. Bull, 


BY 176. Str. 1271. 

. A defendant may, after pleading the ge- 
plea of gene- Deral ilſue, move to withdraw it, and plead 
ral iſſue, anew with a ſet-Off. Hir. 1267. 


more to withdraw and plead anew. 


Judgment in A jndement in the King's Bench may 
X. B. may Le be {et off in the Common Pleas, and the 
ſet off again balance, due to plaintiff, ordered to be 
R paid, upon mation. 3 Hf, 356. 
Reducing A ſct-off, reducing the balance under 
balance un- 40. does not affect the Juriidiction, and 
der 40. dees „aintiff will be intitled to colts, 1 Iii. 
not affect ju- : 


Tiſdiction, 19. of. 1191. 


Where 


Mutual Debts. EY” 


Where the plea is of an equal ſum, there When to be 
the action is barred, but if it be for a leſs Pe in 
ſum than for what the action is brought, “ 
the defendant mult pray to have it ſct off. 

Cooke v. Dixon, Bull. 175. 


Of paying Money into Court. 


H1S practice was introduced for the 

ſake of giving a party (who never 
had it his power to make a tender, or had 
neglected to make one) an opportunity of 
ſatisfying the debt, for which an action hath 
been commenced, and likewiſe to deliver 
him from the neceſſity of roving the ten- 
der, if he had made one. 

Money may be paid into court in all 
actions where the ſum demanded is a ſum 
certain, or capable of being aſcertained, 
by mere computation, without leaving any 
ſort of diſcretion to be exerciſed by the 
jury; it is right, and reaſonable, to admit 
the defendant to pay the money into court, 
and have ſo much of the plaintiff's de 
mand upon him ſtruck out of the del 
ration; and that if the plaintiff will not 
accept it, he ſhall proceed at his peril, 2 Barr. 
x 220; 

In actions on the caſe upon indebitatus 
aſſumpſit, where there is a guantzm merurt 4, à Str. 576. 


debt for rent o, replevin where defendant “ Silk. 595. 


avows for rent in arrear ©, in corenaut for © Ib. 596. 
non-payment of rent, or where the ſum is 7 Mod. 141 


. d Sqil- 
ofcertained *; ejefiment fer reut or non-payment Sal. 299. 


of mortgage. Money ', upon a charter Partly of © Sth, 570. 
* 4 4755 einhbte 
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Str. 1217. 


Paying Boney into Court. 


aſſreiehtment, where the breaches are only 
for freigbt and demorage*, trover for monies 
numbered or in a bas +. trover for a ſpecific 
chattel, of an aſcertained quentity and qu. 
lity, and unattended with any circumſtances 
that can enhance the damages above the 
real value, but that it's real and aſcer- 
tained value muſt be the ſole meaſure 
of the damages", debt for five pounds in 
killing a bare, may be brought into court : 
but in covenant upon a charter party and 
zrover, and debt for a penalty, the court 
muſt be ſpecially moved upon an affidavit 
of the facts; the other may be of courſe, 
Formerly the defendant in an action of debt 
upon bond, who had obtained the common 
rule, muſt have brought in the whole pe- 
nalty, but now this hardſhip is remedied 
by 4 Ann. c. 16. fen 15, whereby 1t- is 
enacted, * that if pending an action upon 
a bond with condition ro be void upon 
e payment of a leſſer ſum, the defontlant 
« ſhall bring into court, all the principal 
© money, and intereſt due, and coſts; the 
* ſaid money ſhall be taken to be a full 
« ſatisfaction of the ſaid bond, and ſhall 
e diſcharge defendant.” 

Bond given for money payable by in- 
allen, action 1s brought for the pe- 
nalty on non-payment of one of them, the 
court will give leave to pay the money 
in arrear and coſts, but the plaintiF may 
fign judgment, with a ſtay of execution, 
until there be a failure in ſome future pay- 
ment. fr. 977. 

The 


Javing Boney into Court. 


The like in debt for an annuity, 3 Burr. 
1373. but where a bond is given for a groſs 
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ſum, abſolutely at a day certain, viz. April, 


1750, and an agreement in January, 1758 
was entered into, that the money ſhould be 
payable by inflallments, with proviſoe that 
the ſums agreed to be taken by inſtallments, 
ſhould be punctualiy and regularly paid by 
defendant, at and upon the very days ſpe- 
cified in the defeazance for making the re- 
ſpective payments, otherwiſe to be void; 
yet where defendant made two payments 
good, and neglected one, the court would 
not allow him to bring that ſum and coſts 
into court. 3 Burr. 1372. 

Actions on the caſe tor immoderately driving 


In what acti- 


a hired chaiſe, and for conſequential damages, ons money 


treſpaſs for the meſne profits in ejeament ; 
for dilapidations, debt upon a bond to a ſheriff 
conditioned for the good behaviour of his bailiff 
and, inter alia, for paying money collected for 
the ſaeriff*s eaſe; upon a bead tor the per- 
formance of a collateral agreement, upon a 
counter bond; covenent for not doing repairs, 
debt for goods ſoid, treſpaſs for taking goods ; 
replevin, where it is not for rent, money 
cannot be brought into court. 

By rule 5 Jag. 1: 205. for every roo 7. 

to be paid to the chief clerk for keeping 
the money, if under 10 J. two ſhillings, and 
ſo according to that rate for every greater 
or leſſer ſum. 
Cur. gave leave to withdraw the general 
iſſue in order to bring money into court, 
and replead it, not delaying the plaintiff. 
pi7, 1271. 8 


In 


cannot de 
paid into 
COurt. 
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cced. 


Paying Money into Court. 


In order, to pay the money into court 
upon actions, where there can be no doubt 
but that you may pay the ſame in; give 
inſtructions to counſel for that purpoſe, with 
10 . 6 d. indorſing thereon, © pleaſe to move 
« to pay 21. 5 s. into court”, and on his 
ſigning 1t, carry 1t to Mr. Heberden, pay 
the money to him, who will give a receipt, 
and take two ſhillings, then carry brief and 
receipt to the clerk of the rules, who will 
draw up rule, pay five ſhillings, ſerve a copy 
on plaintiff's attorney, and, at the ſame 
time, deliver your plea; if plaintiff accepts 
the money in full diſcharge of his ſuit, he 
mult have coſts to the time the money is 
paid, in that caſe he proceeds, by getting 
an appointment on the rule from the maſter, 
to tax the coſts; ſerve ſame on defendant's 
attorney, and attend the maſter thereon, 
who will mark the coſts on the rule when 
taxed. But if the plaintiff does not ac- 
cept the money with coſts, he may take 
the money out of court, (by taking an 
office copy of the rule with him to Mr. 
Heberden) in part of his demand, and pro- 
ceed to trial; if on the trial, he does not 
recover a greater ſum than the money paid 
into court, he will be nonluited, and muſt 
pay coſts to the defendant. 

If he proceeds on the rule, when the coſts 
are taxed, and they are not paid, he may 
deliver the iſſue, and notice of trial, and 
take a verdict for 1s. though he does not 
make out his demand ſo much as defen- 
dant has paid in. Str. 1220. 


There 


Paying Money into Court. 
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There may be circumſtances ariſe, that In what caſes 


money may be paid into court without being 
ſubject to coſts; as Where a plaintiff kept 
out of the way to prevent a tender, and upon 


de fendant not 
liable to pay 


colts. 


ſummons before a judge to pay debt and 


coſts, his attorney pretended he had other 
demands, and ſo refuſed to name the ſum, 
which obliged defendant to pay money into 
court, and apply to the court that ſo much 
of the rule as related to coſts might be diſ- 
charged, with coſts of the application, the 
court looked upon theſe proceedings to be 
oppreſſive, and diſcharged the rule, but not 
with coſts of the application. 1 Burr. 578. 


Tender. 


ENDE R, is the offering of money, 
or any other thing, in ſatisfaction, or 
circumſpectly to endeavour the performance 
of a thing ; as a tender of rent 1s to offer it 
at the time and place when and where it 
ought to be paid; and it is an act done to 
ſave the penalty of a bond ; it may be made 
of money in bags, or untold, for it is the re- 
ceiver's buſineſs to tell it, and it muſt be by 
offering the bags to plaintiff, and not hold- 
ing them under his arm, Ney. 74. it mull 
be made before the writ ſued out 
There is a difference in pleading a tender 
in an action of debt, and in an action on 
the caſe; in debt, the damages are but ne- 


How to plead 
a fender. 


ceſſary, fo that in pleading a tender to ſuch 


action, © the defendant muſt pray judgment of 
the damages; but in afſumpſit, the da- 
mages 
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Tender of 
goods how to 
be pleaded. 


Tender of 
ſtock. 


When to be 
pleaded. 


Freſn demand 


aud refuſal. 


Tender. 


mages are principal, and he is to plead, 
« ſemper paratus, with a profert bic in cu- 
ria, and © pray judgment de ulterioribus dam. 
**. MS. Sek. 522. 3 Jak. 344. 

If a tender at the day, of corn, or of any 
other goods of a periſhable kind, be pleaded 
with a refuſal, there is no need to plead 
ce uncore priſt.” 9 Rep. 70. 1 Inſt; 207, 

Wherever the debt, or duty ariſes, at the 


time of the contract, and is not diſcharg- 


ed by a tender and refuſal, it is not enough 
for the party who pleads the tender, to plead 
a tender and refuſal, and uncore priſt; but 
he muſt alſo plead © touts temps priſt.“ 
Salk. 622. 12 Mod. 152. Carth. 41%, 
Every requiſite, which 1s in a particular 
caſe neceſſary to the validity of a tender, 


muſt in pleading ſuch tender be ſhewn to 


have been complied with; elſe the plea is 
not good. Salk. 624. 

Tender of ſtock, muſt be at the laſt part 
of the day it can be accepted, Str. 777. and 


the uſual hours muſt be ſet forth. 832. 


Formerly it was held, that tender could 


not be pleaded after imparlance, but now it 


may, even after a judge's order for time. 
1 Burr. 59. | 
A right to damages, on account of the 
non-payment of a debt, or non-performance 
of a duty, may, after being taken away by a 
tender and refuſal, be revived again, by a de- 
mand, fubſequent to the tender and refuſal ; 
a new cauſe of action ariſes from the non- 
payment or the non-performance thereof, 
upon ſuch demand. 5 Bac. 12, Brownl. 71. 
Before 


Tender. 


Before you plead a tender, the money 
muſt be paid into court; which is done by 
paying fame to Mr. Heberden, without any 
rule, and he muſt write a receipt on the plea 
before it is filed; Hi. 5 Jac. x. if the plain- 
tiff takes iſſue on the tender only, he muſt 
not take the money out of court, and if ſuch 
iſſue be found againſt him, he will be bar- 
red of his action: but if he take the money 
tendered out of court, judgment is given 
for the defendant to go quit as to that plea ; 
and he may proceed on the general iſſue, if he 
pleaſes, for the reſidue. Lord Raym. 774. 
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Tender of amends, may be made by a Tender by 
juſtice of the peace, for any thing done by juttices. 


him in the execution of his office, and he 
may plead ſame with not guilty, and any 
other plea, with leave of the court; and in 
caſe he ſhall neglect to make ſuch tender, he 
may before iſſue joined pay money into 
court. 24 J. . 


The defendant may, to a treſpaſs guare Treſpaſs, 


clauſum fregit, plead a diſclaimer, and that 
the treſpaſs was by negligence or involun— 
tary, and tender of ſufficient amends before 
action brought ; whereupon, or upon ſome 
of them the plaintiff ſhall be enforced to 


Join iſſue. 21 Fac. 1. 


Tender may be made before action, for Digreſs. 


any unlawful a& done by a perſon who has 
diſtrained for rent juſtly due; 11 Geo. 2. c. 19. 
ec. 20. hkewile in diſtraining for money juſtly 


: S 
due for the relief of the poor, 17 Geo. 2. 


c. 38. J 10. 
A tender in any money coined at the 
Mint, upon which there is the king's ſtamp, 
= 
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Coverture 
pleaded in 


«batement. 


Abatement in 
the Chriſtlan 
name. 


Tender. 
is good; for all ſuch money is good in pro- 
portion to its value without a proclamation. 
Salk. 446. Comb. 387. 

A tender of a bank-note, as money, is not, 
ſtrictly ſpeaking, a good tender; but if the 
tenderer offer to get money for the note, this 
makes it a good tender. Eg. Caſ. abr. 31g. 
Same doctrine by lord Mansfield at Guild. 
hall. 


Abatement. 


A D the ſaid Mary, in her own proper 
X perſon, comes and prays judgment of the 
bill aforeſaid of the ſaid plaintiff, becauſe ſhe 
lays, that ſhe now is, and before the day of 
exhibiting the bill of the ſaid plaintiff was, 
and ever ſince hath been, covert, and married, 
to one V. V. then and ſtill her huſband, 
to wit, at London aforeſaid, and this ſhe 1s 
ready to verify; wherefore becauſe the ſaid 
IJ. M. is not named in the bill aforeſaid, 
the ſaid Mary prays judgment of the bill 
aforeſaid, and that the ſame may be quaſhed, 
We | . 
And the ſaid F. S. againſt whom the ſaid 
plaintiff hath exhibited his ſaid bill, by the 
name of Thomas F. in his own proper per- 
ſon, comes and pleads, that he was baptiſed 
by the name of John, to wit, at Weſtminſter 
aforeſaid, and by the name of John, hath 
always hitherto, fince his baptiſm, been 


called and known; without this, that the 


ſaid 7% now 1s, or at the time of exhibiting. 
the bill of the ſaid plaintiff was, or ever before 
had been, or ever ſince hath been called by 

the 


Abatement. 159 


the Chriſtian name of Thomas, as by the ſaid 
pill is above ſuppoſed: And this he the 
ſaid Johm is ready to verify; wherefore he 
prays judgement of the ſaid bill, and that 
the ſame may be quaſhed, Sc. 8. 

D. M. of Sc. grocer, the defendant in Aflidavit of 
this cauſe, maketh oath and ſaith, that the the truth of a 
plea hereto annexed is true in ſubſtance and PER abate- 
matter of fact. ä ö 


General Jſues. 
5 D the ſaid defendant by R. C. his Nu aſampfe. 


attorney, comes and defends the wrong 
and injury when, Sc. and ſays, that he did 
not undertake and promiſe, in manner and 
form, as the ſaid plaintiff hath above thereof 
complained againſt him, and of this he puts 
himſelf upon the country, Sc. 

And the ſaid defendant by R. C. his at- Mer c fac 
torney, comes and defends the wrong and 7. 
injury, when Sc. and ſays, that he ought 
not to be charged with the ſaid debt, by vir- 
tue of the ſaid writing obligatory, becauſe 
he ſaith, that the ſaid writing obligatory is 
not his deed, and of this he puts himſelf upon 
the country, &c. 

And ſays, that he ought not to be charg- N bac 
ed with the payment of the ſaid debt, by 77 © 4n ace 
virtue of the ſaid indenture, becauſe he ſaith, Fae PN OR HY 
that the ſaid indenture is not his deed, and oß 
this he puts, Sc. 

And ſays, that he doth not owe to the N delet. 
jad plaintiff the ſaid rco7. or any part 
thereof, in manner and form as the ſaid 
plaintiff hath above thereof complained 
zgainſt him, and of this, Sc. 


That 
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Ni debet to a 


gu: tam ac- 
tion. 


Nen aſſumpſit 
by an execu- 
Or. 


Non detinet. 


Not guilty in 
caſe. 

Not guilty in 
rreſpaſs and 
aſſault. 


Not guilty in 
treſpaſs. 


Iſſue in cove- 


nant, pay- 


ment of rent. 


Nox. af 77 2 Hit 


General Illues. 

That he doth not owe to our ſaid lord the 
king, and to the ſaid plaintiff, who as well, 
Sc. the faid 1001. or any part thereof in 
manner and form as the ſaid plaintiff hath 
above declared againſt him, and of this, Sc. 

Says, that the {aid A. B. in his life-time 
did not undertake ancl promiſe in manner and 
form as the ſaid-plaintiff hath above thereof 
complained againſt him, and of this, &c. 

Says, that he doth not detain from the 
ſaid plaintiff the ſaid oO“. or any part 
thereof, in manner and form as the faid 
plaintiff, Sc. and of this, Oc. 

Says that he is not guilty of the treſpaſs 
aforeſaid above laid to his charge, &c. 

Says that he is not guilty of the treſpaſs 
and aſſault in manner and form as the ſaid 
plaintiff hath above thereof complained 
againſt him, and of this he puts, Sc. 

Says, that he is not guilty of the premiſes 
above laid to his charge in manner and form, 
. 

Defends the wrong and i injury when, Sc. 
and as to the breach of covenant firſt above 
aſſigned ſays, that the ſaid plaintiff ought 
not to have or maintain his aforeſaid action 
thereof againſt him, becauſe he ſays, that no- 
thing whatſoever of the ſaid rent in that 
breach mentioned, 1s in arrear from the ſaid 
defendant, to him the ſaid plaintiff, as the 
ſaid plaintiff above thereof complains againſt 
him, and of this he puts himſelf upon the 
country, Sc. 

ok" the ſaid F< BY J. F. his attorney, 
comes and defends the wrong and injury, 
when, Sc. and ſays that he did not 3 

| an 


General Ifſues. 
and undertake, in manner and form as the 
ſaid B. hath above thereof complained 
againſt him, and of this he puts himſelf 
upon the country, Se. . 
In the Kings Bench, 
Between B. P. plaintiff, 
and 


F. F. defendant. 


Take notice that the above defendant Notice of ſets 
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will, at the trial of this cauſe, give in evi- off for the 


dence, and inſiſt, that the plaintiff, before 
and at the commencement of this ſuit, was, 


work and la- 
bor with 
horſes, Sc. 


and ſtill is, indebted unto the ſaid defen- and for the 


dant, in the ſum of 200 J. for the uſe and hire. 


hire, of divers horſes; mares, and geldings, 
by him the ſaid defendant let to hire to 
the faid plaintiff, and at his requeſt, and 
for the carriage of divers goods, wares and 
merchandizes, of the ſaid plaintiff, at his 
requeſt, in divers waggons, carts, and other 
carriages of the ſaid defendant; and at 
his like requeſt, and for the work and la- 
bor of the ſaid defendant, by him and his 
ſervants, with his horſes, carts, waggons, 
and other carriages, done and performed 
for the ſaid plaintiff; and at his like re- 
queſt, and alſo for the work and labor, 
care and diligence, of the ſaid defendant, 
by him before then done and performed, 
for the ſaid plaintiff; and at his requeſt, 
and alſo for money paid, laid out and ex- 
pended by the ſaid defendant, for the ſaid 
Plaintiff; and at his like requeſt, and for 


money by the ſaid defendant before then 


lent and advanced to the ſaid plaintiff; and 
at his like requeſt, and for money, by the 
ſaid plaintiff, before that time had and re- 


M - ceived, 
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ceived, to and for the uſe of the ſaid de. 
fendant, and for divers goods, wares and 
merchandizes, by the ſaid defendant before 
that time fold and delivered to the ſaid 
U plaintiff; and at his requeſt, and for money 
f due and owing from the ſaid plaintiff to the 
ſaid defendant, upon an account ſtated be- 
| tween them, which ſum of 200 J. is till 
; due and owing from the ſaid plaintiff to 
' the ſaid defendant, and out of which ſum, 
he the ſaid defendant will, at the trial, ſet 
off, and allow to the ſaid plaintiff, ſo much 
againſt any demands, to the ſaid plaintiff, 
to be proved at the ſaid trial, as will be ſuf- 
ficient to ſatisfy ſuch demand, purſuant to 
the ſtatute in ſuch caſe made and provided, 
Dated, &c. Yours, &c. 
| J. K. defendant's attorney, 
To Mr. A. B. plaintiff's attorney. 


Special Pleas. 


Statute of li- FRE put the common zen aſſumpſil 
—_ . firſt, then ſay: And for further plea 
Replication 


in this behalf, the ſaid defendant, by leave 
of the court here; for this purpoſe firſt had 
and obtained, according to the form of the 
ſtatute in ſuch caſe made and provided, 
ſays, that the ſaid plaintiff ought not to 
have or maintain his aforeſaid action thereof 
againſt* him the ſaid defendant, becauſe he 
ſaith; that the ſaid ſeveral cauſes of action 
did not, nor did any of them, accrue to the 
faid plaintiff, at any time, within ſix years, 
next before the day of the exhibiting the 
bill of the ſaid plaintiff, and this the ſaid 
defendant is ready to verify; wherefore he 


prays judgment, if the ſaid plaintiff * to 
ave 
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have or maintain his aforeſaid action thereof 


againſt him, Sc. | FF 


And, the ſaid plaintiff, as to the ſaid 
plea of the ſaid defendant, by him ſecordly 
above pleaded in bar, ſays, that he ought 
not to be barred from having or maintain- 
ing his aforeſaid action thereof againſt him, 
becauſe he ſays, that the ſaid defendant did, 
within ſix years before the day of exhibiting 


the ſaid bill of the ſaid plaintiff, to wit, at 
Weſtminſter aforeſaid, undertake and pro- 


miſe, in manner and form, as the ſaid plain- 
tiff hath above thereof complained againſt 
him, and of this he puts himſelf upon the 
country, and the ſaid defendant doth the 
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Replication 
and iſſue. 


like: therefore as well to try this iſſue, as 


the ſaid other iſſue above joined, let a jury 
thereupon come before our lord the king at 


Moeſiminſter, on next after twelve, 


Ec. by whom, Sc. and who neither, Sc. to 


recognize; Gr ©. . 
And the ſaid defendant, by A. B. his at- 
torney, comes and defends the wrong and 
injury, when, Sc. and as to the ſecond pro- 
miſe and undertaking; in the ſaid declara- 
tion mentioned, as to 40 J. 6 d. part of the 
ſaid ſum of 50 J. in the faid promiſe and un- 
dertaking, in the ſaid declaration alſo men- 
tioned, ſays, that he did not undertake and 
promiſe, in manner and form, as the ſaid plain- 
tiff hath above thereof complained againſt 
him, and of this he puts himſelf upon the 
country, Sc. And as to 91. 195. 64d. in 
the ſaid firſt promiſe and undertaking, in 
the ſaid declaration mentioned, he the ſaid 
defendant ſays, that the ſaid plaintiff ought 
dot to have or maintain his aforeſaid act on 
2 thereor̃ 


lea of on- 
afjumbfit, and 
4 tender. 


Cn ett <a —x—x— p 
a, an wa. — 2 
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Replication, 
and iſſue. 


Special Pleas, 


thereof againſt him, to recover any more or 


greater damages than 9 J. 19 5. 69. in this 


behalf, becauſe he ſaith, that the ſaid de- 
fendant, after the making of the ſaid firſt 
promiſe and undertaking, in the ſaid decla- 
ration mentioned, as to the ſaid 91. 195. 64. 
reſidue of the ſaid 407. 6d. and before the 
exhibiting the bill of the ſaid plaintiff, to 
wit, on the 1oth day of Auguſt, in the year 
of our Lord 1764, at London aforeſaid, in 
Sc. was ready to pay, and then and there 
offered to pay to the ſaid plaintiff, the ſaid 


91. 195. 6 d. and then and there tendered 


payment thereof to the ſaid plaintiff, to re- 
ceive which of the ſaid defendant, he the ſaid 
plaintiff, then and there wholly refuſed: And 
the ſaid defendant further ſays, that he the ſaid 
defendant, always from the time of the mak- 
ing of the ſaid firſt promiſe and undertaking, 
as to the ſaid 9 1. 195. 6 4. hitherto at London 
aforeſaid, in Sc. has been ready, and yet is 
there ready, to pay to the ſaid plaintiff, the ſaid 
91. 195. 6d. and now brings the ſame into 
court, ready to pay to the ſaid plaintiff, if 
he the ſaid plaintiff, will accept thereof, 
and this he 1s ready to verify ; wherefore he 


prays judgment if the ſaid plaintiff ought to 


have or maintain his aforeſaid action thereof 
againſt him, to recover any more or greater 
damages than 9/7. 195. 64, in this behalf, 

&c. B. Lucas. 
And the ſaid plaintiff, as to the ſaid plea 
of the ſaid defendant, above pleaded as to 
the ſaid 91. 195. 6 4. reſidue of the faid 
40 J. 6d. in the ſaid firſt promiſe, men- 
tioned in the ſaid declaration, ſays, that he, 
by reaſon of any thing in that plca alledged, 
ought 
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ought -not to be barred from having and 
maintaining his aforeſaid action thereof againſt 
him the ſaid defendant, to recover his full 
damages in this behalf, becauſe he ſays, 
that the ſaid defendant did not tender, or 
offer to pay to the ſaid plaintiff, the ſaid 
91. i9s. 6d. in manner and form as the 
ſaid plaintiff hath above thereof complained 
againſt him; and of this he puts himſelf 
upon the country, and the ſaid defendant 
doth the like, &c. Therefore as well to 
try this iſſue, as the ſaid other iſſue above 
Joined, let a jury, &c. 

Join ifſue as to the non afſump/it, and at If the plain- 
the end of the plea of tender ſay: And here- tiff accepts 
upon the ſaid plaintiff freely takes and ac- 3 
cepts, out of court here, the ſaid 91. 195. 6d. e 
ſo tendered and paid into court as aforeſaid; mages, then 
therefore as to the ſaid 97. 195. 6 d. the he muſt re- 
ſaid plaintiff is ſatisfied; and as to the trial Py thus. 
of the iſſue above- joined, between the par- 
ties aforeſaid, let a jury thereupon come 
before our lord the king at Weſtminſter, on 


Cc. twelve, Sc. | 


Becauſe he ſays, that he the ſaid defend- Plea of in- 
ant, at the time of the making the ſaid ſe- fancy. 
veral promiſes and undertakings in the ſaid 
declaration mentioned, was under the age 
of 21 years, to wit, of the age of 18 years, 
and no more, to wit, at London aforeſaid, in 
Sc. and this he is ready to verify, where- 
fore, Sc. . 2 

And the ſaid Roger, by FJ. S. his attorney, Pica of a 
comes and defends the wrong and injury, judgment fe- 

covered in 


when Sc. and ſays, that the ſaid C. ought C. p. in caſe. 


not to have or maintain his aforeſaid action 


M 3 thereof 


| 
7 
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thereof againſt him, becauſe, he ſays, that 
heretofore, to wit, in Trinity term, in the 

22d year of the reign of his preſent majeſty, 
the ſaid C. impleaded the ſaid Roger, in the 
court of our lord the king, of the bench at 
Meſiminſter, in the county of MidZlefex, be- 
fore Alexander lord Loughborough, and his 
Son pam ans, then his majeſty's juſtices of 
the bench, in a plea of treſpaſs on the caſe, 
on promiſes, to the damage of the ſaid C. of 
60 J. on occaſion of the not performing the 
very ſame identical promiſes and under- 
takings in the ſaid declaration mentioned, 
and ſuch proceedings were thereupon had 
in the ſaid court of the bench aforeſaid ; 
that afterwards, to wit, in that very ſame 
Trinity term, in the 22d year aforeſaid, the 
ſaid C. by the conſideration and judgment 
of the ſaid court of the bench, recovered 
againſt the ſaid R. in that plea, 60 J. for 
his damages which he had ſuſtained, on oc- 
cafion of the not performing the faid pro- 
miſes, and undertakings, in the ſaid decla- 
ration mentioned, and whereof the ſaid 
Roger was convicted, as by the record, and 


proceedings thereof, remaining in the ſaid 


court of the bench aforeſaid, at Weſtminſter 
aforeſaid, more fully appears; which ſaid 
judgment ſtill remains in its full force, 
ſtrength and effect, not in the leaſt vacated, 
ſet aſide, paid off, annulled, ſatisfied or diſ- 
charged; and this he is ready to verify by 
the ſaid record; wherefore he prays judg- 
ment, if the ſaid C. ought to have his afore- 
ſaid action thereof maintained againſt him, 
Sc. . Morg au. 
= £3 And 
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And, the ſaid J. and W. by J. T. their at- The like plea 
torney, come and defend the wrong and in- of ajudgment 
jury, when Sc. and ſay, that the ſaid J. Pep one * 
ought not to have his aforeſaid action thereof * 

- maintained againſt them, becauſe they ſay, 


that the ſaid V. heretofore, to wit, in 

term, in the year of the reign of his pre- 
ſent Majeſty, impleaded the ſaid 7. and W. 
in his Majeſty's court before Alexander Lord 
Loughborough and his companions, then his 
Majeſty's Juſtices of the Bench, at Meſtmin- 
fter, in a certain plea of debt, for 8007. 
of and upon the ſaid identical writing obli- 
gatory, in the ſaid declaration mentioned, 
and ſuch proceedings were thereon had, in 
the ſaid Court of the Bench, in that plea, 
that the ſaid V. afterwards, to wit, in that 
very ſame term, in the year aforeſaid, by 
the conſideration and judgment of that 
Court, recovered in the ſaid plea, againſt 
the ſaid F. and W. his debt aforeſaid, and 
alſo 31. which in the ſaid Court of the 
Bench, in that plea, were adjudged to him, 


as well for his damages which he had ſuſ- 


tained, on occaſion of the detaining of the 
{aid debt, as for his coſts and charges by him 
laid out about his ſuit in that behalf, where- 
of the ſaid F. and W. were convicted, as by 
the record, and proceedings thereof, ſtill re- 
maining 1n the ſaid Court of the Bench at 
Weſtminſter aforeſaid, more fully and at large 
appears, which ſaid judgment itill remains 
in its full force, ſtrength, and effect, not in 
the leaſt reverſed or made void; and this 
they the ſaid F. and W. are ready to verify, 
þy the ſaid record; wherefore they pray 
7 | =_—_ judg- 
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judgment if the ſaid . ought to have his 
aforeſaid action thereof maintained againſt 
them, e. | 
| J. Morgen. 
Ms at; Non aſſumpſit. And for further plea, by 
»iftravit, and leave of the court, Ec. ſays, that the ſaid &. 
a judgment hath fully adminiſtered all and fingular the 
out ſtanding. goods and chattels, which were of the faid 
IF. at the time of his death, which have ever 
come to her hands to be adminiſtered, to 
wit, at London atoreſaid, in, &c. and that ſhe 
the {aid S. hath not, nor had ſhe on the day 
of exhibiting the aforeſaid bill of the ſaid 
T. or at any time afterwards, any goods or 
chattels, which were of the ſaid V. at the 
time of his death, in the hands of the ſaid 
S. to be adminiſtered, and this, Fc. where- 
fore, Fc. And for further plea in this behalf, 
the ſaid S. by leave of the court here for 
this purpoſe firſt had and obtained, according 
to the form of the ſtatute in that caſe made 
and provided, ſays, that the ſaid T. ought not 
to have or maintain his aforefaid action 
thereof againſt her, becauſe ſhe ſays that one 
B. B. heretofbre (that is to ſay) in Micbaelmas 
term, in the twentieth year of the reign of 
our lord the now king, in the court of our 
lord the king, before the king himſelf, the 
ſaid court, then, and ſtill, being held at - 
minſter in the ſaid county, by the conſidera- 
tion and judgment of the ſaid court, reco- 
vered againſt the ſaid S. as well a certain 
debt of 100/. as alſo 63s. for his damages 
which he had ſuſtained, as well by reaſon of 
the detaining of the ſaid debt, as for his coſts 
and charges by him about his ſuit in that 
2 behalf 
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behalf expended, to be levied of the goods 
and chattels which were of the ſaid W. at 
the time of his death, in her hands to be ad- 
miniſtered if ſhe had ſo much in her hands 
to be adminiſtered, and if ſhe had not ſo 


much in her hands to be adminiſtred, then 


the damages aforeſaid to be levied of the 


proper goods and chattels of the ſaid S. 
whereof the ſaid J. was convicted as by the 
record, and proceedings thereof, remaining 
in the ſaid court of our ſaid lord the king, 
before the king himſelf, at Weſtminſter afore- 
ſaid, more fully appears; which ſaid judg- 
ment ftill remains in its full force and 
effect, not paid off, ſatisfied, diſcharged, 


or made void; and which ſaid judgment, ſo 


had and obtained, was ſo had and obtained 
for a true and juſt debt of fifty pounds, due 
and owing to the ſaid B. from the ſaid V. 
at the time of his death: And the ſaid S. 
further ſays, that ſhe hath fully adminiſtered 
all and ſingular the goods and chattels which 
were of the ſaid V. at the time of his death, 
which have ever come to or been in her hands 
to be adminiſtered, (except goods and chat- 
tels to the value of 5s.) to wit, at London 
aforeſaid, in, Sc. and that the ſaid S. hath 
not, nor at the time of the exhibiting the 
bill of the ſaid T. or at any other time ſince, 
hitherto had any goods or chattels, which 
were of the ſaid V. at the time of his death, 
in the hands of her the ſaid S. to be ad- 
miniſtered, (except the ſaid goods and chat- 
tels to the value of 35.) and which are 
not ſufficient to ſatisfy and diſcharge the 
ſaid judgment, in form aforeſaid recovered 


againſt 
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Plea of bank- 
ruptcy in the 
defendant. 
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againſt the ſaid S. as adminiſtratix as afore- 
ſaid, and which are liable to the payment 
and diſcharge of the ſaid judgment, and are 
bound thereto, and charged therewith, and 
this ſhe is ready to verify; wherefore, Sc. 
W. Baldwin, 

Says that the ſaid plaintiff ought not to 
have or maintain his aforeſaid action thereof 
againſt him, becauſe he ſays that he, the ſaid 
defendant, after the fourteenth day of May, 
which was in the year of our Lord 174, 
to wit, on the firſt day of Auguſt, in the 
year of our Lord 1781, to wit, at London 


aforeſaid, in, Ac. became a bankrupt within 


the intent and meaning of the ſeveral ſta- 


tutes made and yet in force concerning bank- 
rupts; and that the ſeveral cauſes of action 
aforeſaid, in the ſaid declaration mentioned, 
did, and each, and every of them did accrue 
before ſuch time as he the ſaid defendant be- 
came a bankrupt, to wit, at London afore- 
aid, in, Sc. and this he the ſaid defendant 
is ready to verify; wherefore, &c. 
| V. H. Aſhurſt, 


Within what Time the Ue- 
nue may be changed, 


F the declaration be delivered ſo early in 

term, that the defendant has eight days 
in that term, he cannot move to change the 
venue the next term. Sr. 211. 

Motion to change the venue granted after 
an order for time to plead. Wightman againſt 
J hoinſfon, 1 Wif. 245. 


3 | After 


Within what Tfme, &c. 


After the eſſoign day of the ſubſequent 
term after appearance, the plaiatiff ſhall not 
alter his venue, though he would pay coſts 
or give an imparlance. 

If plaintiff moves to diſcharge the rule to 
change the venue, it muſt be before repli- 
cation. Str. 858. 

If a tranſitory action ariſes, part in one 


county, and part in another, the plaintiff 


has his election to lay it in which county he 
pleaſes. | 

The plaintiff may alſo, upon receiving 
the rule, move to diſcharge the ſame, un- 
dertaking to give evidence material, in the 
county where the venue is laid; but he muſt 
be very cautious how he does this; for if he 
ſhould fail in the evidence, he will be non- 
ſuited, 

Though a plaintiff cannot regularly move 
to change the venue, yet he may, 1n effect, 
do it by moving to amend. Sr. 1162. cur. 
ſuffered the plaintiff to amend the venue, 
after defendant had changed it, upon the 
common affidavit. . 1202. but they never 
ſuffer it to be changed in debt. 13. 878. 


The Method of moving to 
change the Uenue. 


O notice 1s requiſite to give to plain- 
tiff's attorney, but your client, the 
defendant, makes the following affidavit, 
which give to counſel, with 10 5. and 6 4. 
to move the court, the rule is abſolute in 


the firſt inſtance ; draw up the rule, and pay 


ö 
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| Affidavi to 


Rule to re- 
' Ply, Sc. 


Qaenue: 


5 5. and ſerve plaintiff's attorney with a co- 
Py thereof, | 
| A. B. plaintiff. 
In the King's Bench and 
C. D. defendant, 
G D. of Brend. reet, London, merchant, 
the defendant in this onal. maketh oath, 
and faith, that the cauſe of action, men- 
tioned in the declaration delivered in this 
cauſe, (if any ſuch there be) did ariſe in the 
county of M. and not in the county of I. 
nor elſewhere out of the ſaid county of YN, 
Sworn, Sc. | Ge D. 


Of moving the Court to abide by Plea, 
If the defendant pleads a ſpecial plea, as 


a judgment recovered in another court 


for the ſame cauſe, or ſuch a plea as you 


think he will not abide by, you may move 


the court for him to ſtand by ſuch plea, or 
plead ſuch other on the morrow as he will 
ſtand by, which is done by a counſel's hand, 


carry it to the clerk of the rules, who 
will draw up rule accordingly, pay him 53. 
counſel 105. 6d, make a copy, and leave 


it at defendant's attorney's houſe ; but re- 


member, if he abides by the plea, you will 
not be allowed this in coſts. 
If he does not plead a new plea, then pro- 


ceed on, by making up the paper-book, as 
in p. 174. 


Replication, Rejoinder, Surrejoinder, and 


Surrebutter. 


To compel! the party to reply, rejoin, 
ſurrejoin, rebut, or ſurrebut; get = 
rom 


Paper Book. 
from the maſter on the back of your plea, 
Se. which enter with the clerk of the rules, 
ay him 15. 10 d. for the entry ; ſerve copy 
on the attorney thus: Doe v. Roe, © Satur- 


« day next after eight days of the Purifica- 


« tjon to reply, entered. 

This is a four-day rule excluſive, demand 
replication Sc. and if none, fign a non pros. 
Vide non pros. | | 

If no proceedings have been had for four 
terms, i. e. one year from the day of the 
laſt proceeding, then there muſt be a whole 
term's rule given to reply, &c. unleſs the 
cauſe hath been ſtayed by injunction or 
privilege, and that mult be given before the 
eſſoign day. Str. 1164. | 


Rule to reply, rejoin, &c. may be given 


at any time 1n term time, or after the end 
of term, | 


Paper Book. 


P books are the iſſues in law upon 
ſpecial pleadings, and made up by the 
cierk of the papers, and it has been obſerved 
that all ſpecial pleadings are to be filed with 
the clerk of the papers, © except the plex of 
* comperuit ad diem, to a ſheriff's bond, nul tiel 
* record to a ſci. fa. or action of debt on a 
judgment, in covenant, where the defendant 
_ *© concludes his bar to the country, every 
* ſpecial non eft factum, ſon aſſault demeſne, 
* and all pleas to a ſci. fa. audita querela, or 
ee pleadings in error, are not to be fled, but 
left with the attorney for the plaintiff.” 


173 


Tugſdays and Fridays are called pecial pa- Paper days. 


per days, becauſe the court goes into the 
paper before they enter upon motions. 


In 


—- 


374 Paper Book. 


In what caſes In all ſpecial pleadings where the plaintiff 
paper book takes iſſue upon the defendant's pleading 
may be made S. 
up, without or traverſeth the ſame, or demurrs ſo as de- 
giving a rule fendant is not let in to alledge any new mat- 
to rejoin. ter, there the plaintiff may make up the pa- 
per book without giving a rule to rejoin, 
otherwiſe a rule muſt be given. 
How to make If a ſpecial plea be left in the office, that 
up paper is ſuch a one as plaintiff can take iſſue on, 
__ make a copy of your declaration on un- 
ſtampt paper, and carry it to the clerk of the 
papers, who will make up your paper book 
forthwith; and give this rule thereon, “ un- 
« leſs the defendant receives this paper book, 
© and returns the ſame on (naming the day) to 
« be inrolled, let a writ be made, which is 
four days, excluſive of the day you deliver it, 
pay him 84. per ſheet for the whole book, 
and 44. per ſheet for all the pleadings ſubſe- 
quent to the declaration, beſides ſtamps, 
which book you keep a copy of, and deliver 
to defendant's attorney; F his plea concludes 
to the country, and the plaintiff joins iſſue 
thereon, you may give notice of trial on the 
back of the paper book; but if he does not 
return it in time, and pay for ſame, ſign 
judgment the ſame as if no plea had been 
delivered, and execute an 1nquiry ; the ſame 
notice which was given for the trial ſhall 
ſerve for the inquiry ; but give notice that 
ſuch inquiry is to be executed on ſuch a day, 
at ſuch an hour, and place, as for inſtance, 
c af the Guildhall of the city of Londen, be- 
« tween the hours of 10 and 12 in the fore- 
Paying for © 7003.” If he return the paper book and 
the entries. pay you 8d, per ſheet for the pleadings . 
- 1s 


his part, viz. plea rejoinder, c. and 4d. per 
ſheet for the plaintiff's entries, viz. declara- 
tion, replication, &c. you then proceed to 
trial as in other caſes. 

If it is not an iſſue on which you can go How to pro- 
to trial, viz. an iſſue on a zul tiel record, on ceed on a 
a plea of a judgment recovered, and the de- 1 apa 
fendant returns the book without ſtriking 1 Oy 
out any of the pleadings, get the maſter to 
indorſe on the paper book * rule to produce 
« the record,” enter it with the clerk of the 
rules, pay 15. 10d. a copy of which is ſerved 
on defendant's attorney ; this done, enter all 
the proceedings on the roll exactly as they 
are in the paper book: firſt entering the term, 
then warrants of attorney for plaintiff and de- 
fendant, memorandum, &c. docket ſame, and 
carry it to the treaſury chamber, and file it; 
the day mentioned in the rule for defendant 
to produce the record, go to Ye/iminſter, be- 
ſpeak the roll at the treaſury to be brought 
into court, and give paper book to one of the 
cryers, who will call defendant three times 
« to produce the record, or he will be con- 
« demned,” pay in the whole 45. 64, In the 

afternoon, if the action be in caſe, ſign judg- 
ment upon a treble penny paper, pay 64. 
give notice of inquiry, and proceed to exe- 
cution. But if it is in debt, ſign judgment 
on a double half crown, * beſpeak the roll The maſter 
at Mr. Way's office in Corey-ftreet, to be will do this at 
brought to the maſter's, and he will tax the - EN 
| for you in 

coſts and mark them on the roll, then ſue term. 
out execution. 

If defendant returns the paper book, and How to pro- 
indorſes thereon * that be has ſtruck out the ceed if defen- 


cc ,:-2.. e » dant returns 
rejoinaer,” 1. paper 


926 | Paper Book. 


book, and de- cc rejoinder,” (which he may do), and left 4 
3 demurrer in the office, carry paper book to 

the clerk of the papers to have the demurrer 

and joinder added thereto, deliver the book 

again to the attorney (which 1s now called 

the demurrer book), and he muſt return the 

fame in © twenty-four hours, paying for the 

entries as before, or ſign judgment, which is 

done as if no plea had been pleaded. Bur if 

he return the book in time, and pay for ſame, 

. enter on your roll the term, warrants of at- 
torney, and the memorandum as far as the 

cauſe of action; take it to the clerk of the 

judgments, fie will enter it, then give a brief 

to counſel&Fith infructions to move for a 

On ſetting corjili2m, (that is) a day appointed to argue 
cauſe down the demurrer, which is figned only by him, 

2 e af pay 105. 64. take your roll to the clerk of 
No. of the roll N papers, who will mark it © read,” pay 
to be pro- 6 d. and he will ſign his initials R. A. 
duced to the on te r, s brief; go to the clerk of the 

| ring * rules, give him brief, and he will. draw up 

3 von the rule, pay him 4s. then return to the 

have made Clerk of the papers, and he will ſet down the 

your eutry at cauſe, pay Is, 64d. The rule for the con- 

Fe Ae en ſilium need not be ſerved unleſs when it's for 
How to pro- argument, but amongſt fair practiſers it is 
eed to argu- expected, make four copies of the demurrer 

nos books for the judges, (no ſtamps), two of 

| ED which are to be delivered by the plaintiff two 

| days before the day of argument, viz. one to 
Plaintiff to the chief juſtice, and the other to the fenior 

delwer WO goo, and if defendant has not left his, be- 

; > 78 fore eight in the evening (two days before 
g gument) deliver the other two to the two 


or plaintiff other judges, pay the clerks each 25. and 
may for him. 171 


—— 
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in this caſe defendant is not to be heard, 
make one copy for your counſel, and write Copy for 
thereon © to move for judgment,” give him counſel. 
one guinea. On the day of argument attend 
the court, and pay the cryers four ſhillings. 
In the evening go to the clerk of the rules, Draw up rule 
draw up your rule for judgment, and if the for judgment 
action be in caſe, take z treble penny ſtamp 
paper, enter thereon the memorandum, and 
carry it to the clerk of che judgments, who 
will fign judgment thereon, pav him 64. 
then give notice of executing a writ of en- 
quiry, and proceed therein as under till judg- | 
ment by default. If the action be in debt, If in debt, 
ſtamp the rule with a double half crown, and fign jadg- 
proceed to tax the colts, firit beſpeak your e 
roll from the treaſury, if carried in, to be at 2 Os 
the maſter's, if not, enter all the proceedings 
thereon yourſelf, and the maſter will mark 
your roll, pay 45. bag bearer, 15. 64. then 
take out an execution. 

The defendant may ſtrike out all the ſpe- Pefendant 
cial pleadings if he pleaſes, and plead the may 
general iſſue, which is often done where pes HN 
there has been no rule to ſtand by the plea and plead the 
ſerved, or when the term is ſo far gone, as general uſue, 
plaintiff cannot give notice of trial; in that 
caſe you proceed by making up the iſſue, 
and givipg notice of trial. 

Where the plaintiff, upon any pleading of Where plain- 
the defendant, tenders an iſſue, and the book IENEcTS 
is made up and delivered with notice of 1: 
trial, and defendant ſtrikes out the /iniliter, plea, and no- 
and returns the book with a demurrer, if tice of trial 
judgment be given for the plaintiſf on the g ven, if de- 


3 3 1 — . 3 N ten lant de- 

demurrer, the ſame notice which was given mrs 88 
hh murs, and 
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judgment 
given, it 
mall ſerve 
tor inquiry. 


Notice of 
trial given 
for the ſpe- 
cial iſſue, 
Mall (if waiv- 
ed) ſerve for 


notice of ge- 


neral iſſue, 


When to re- 
turn the pa- 

per book if it 
be made up 

and delivered 
in term, or in 
four days af- 


ter. 


Paper Book. 

for the trial of the iſſue on the paper book, 
ſhall ſerve for executing the writ of inquiry, 
R. H. 8 G. 1. but plaintiff ought to give 
notice of the hour, and place of executing 
the inquiry. 

A general demurrer cannot be waived, but 
a ſpecial one may. | 

Upon delivery of any paper book, wherein 
an iflue is joined, and notice of trial given 
on the back of the book, if the ſame be af- 
terwards walved, and the general iſſue given, 
the notice which was given for the trial of 
the ſpecial iſſuc, ſhall ſerve for notice of the 
general iſſue, Hal. 8 G. 2. | 

If a paper book be made up and delivered 
in term time, or within four days excluſive 
after the term, with a rule given thereon, by 
the clerk of the papers, for bringing the 
ſame book to be inrolled, and defendant's 
attorney doth not within four days after the 
delivery thereof return the book, and join 
with the plaintiff in the ſpecial iſſue or de- 
murrer made up, or waive his ſpecial plea, 
and give the general iſſue or demurrer to 
any ſpecial iſſue tendered, and pay for enter- 
ing the pleadings on his part, judgment may 
be ſigned, as if no plea had been pleaded, 
R. Trin. 1 Geo. 2. 5 

But where a plea is not put in in time ſo 
chat a paper book may be made and delivered 
in term, or within four days after; yet if it 
be made and delivered within eight days after 
the term, defendant's attorney muſt take it, 
and return it again in four days after the de- 
livery, or judgment may be ſigned, ibid. 


If 


* 
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If a plea be pleaded in term, or in time When to re- 
after the term, and the paper boo kis not turn book if 
made up and delivered within eight days 1% 244d up 
excluſive after term, if it be an iſſue to gays 1 
be tried in London or Middleſex, or a demur- term, and de- 
rer, the other party is not bound to deliver livered. 
back the book till within the firſt four days 
of the next term; but if it be an iſſue to 
be tried at the affizes, defendant's attorney 
ſhall deliver it back within four days after 
delivery, and pay for entering his part, and 
Join in the ſpecial iſſue, or give the general 
iſſue, and take notice of trial, or plaintiff's 
attorney may ſign judgment by default, as 
if defendant had not pleaded. But in all 
caſes, if plaintiff's attorney accept the book 
aſter the limited time, he cannot ſign judg- 
ment, ibid. | | „G 

All ſpecial cauſes ſet down by the clerk of When to ſet 
the papers to be argued, are to be entered denn demur- 
at leaft four days, excluſive of the day of tet 28%” 
argument, of which notice is forthwith to 
be given to the attorney or agent on the 
other ſide; and all ſuch cauſes are to be ar- 
gued in the order they ſtand entered, and 
are not to be adjourned by conſent or other- 
wiſe, unleſs the court ſhall for reaſonable ; 
cauſe, verified by affidavit, upon application 9 
to be made by either of the parties, their 
attorney or agent (at leaſt two days before 
the day of argument) otherwiſe order; and 
all ſuch cauſes remaining undetermined at 
the end of any term, ſhall, without any new 
entry, be continued in the book kept by the 
clerk of the papers, to come on the next 
term, in the order they ſtand. Aich. 1752 
5 N 2 To 
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180 Paper Book. 
When the It is ſaid in R. Trim. x Geo. 2. If the 
rule 15 to be paper book be of an iſſue in fact, the four 
rung * days for keeping the book, are accounted ex- 
when exclu- cluſive; if of a demurrer, or iſſue in law, 
five, the four days are incluſive. | 


Demuüurrers. 


F there be a general demurrer to the de- 
claration, the plaintiff may apply to a 
judge for a ſummons for leave to amend; 
if not, he may proceed to join in demurrer, 
and rake up the demurrer book himſelf, a 
copy of which he 1s to deliver to defendant's 
attorney, charge 44. per ſheer and duty, and 
if not paid for on demand, ſign judgment, 
: Tr. 12 WW. 3. A general demurrer muſt be 
ſigned by counſel, or plaintiff may ſign judg- 
ment; if the plaintiff joins in demurrer, he 
may proceed by moving for a conſilium for 
argument, the fame as on a ſpecial one. 

Tf the defendant be bound by rule of 
court, or order of a a Judge, to plead an iſſua- 
ble plea, and take notice of trial, and accord- 
ingly he pleads a an iſſuable plea, and the 
plaintiff replies, he may notwithſtanding de- 
mur to the replication. Say. Rep. 88. 

Michaelmas Term, in, Sc. 
A general ge. London, (.) Be it remembered, that on 
murrer bee, JPedneſday next after the morrow of All Souls, 
bee ge in this ſame term, before our lord the king 
the declara- at Weſtminſter, comes A. B. by JI. T. his at- 
tion. torney, and brings into the court of our 
ſaid lord the king, before the king himſelf, 
now here, his certain bill againſt C. H. being 
in the cuſtody of che marſhal of the Mar- 


1 ſhaljea 


Demurrers. | 191 


fhalſen of our lord the king, before the king 
himſelf, of a plea of treſpaſs on the cafe, and 
there are pledges for the proſecution, to wit, 
John Doe and Richard Roe, which fad bill 
follows in theſe words, to wit, Londen (/.) 
(to the end of the declaration) ſuit, Sc. Aud 
the ſaid C. by F. T. his attorney, comes and Demurrer. 
defends the wrong and injury, when, Se. 
and ſaith, that the ſald declaration, and the 
matters therein contained, are not {ſufficient 
in law for the ſaid 4. to have or maintain 
his faid action againſt the ſaid C. to which 
ſaid declaration tne ſaid C. hath no need, 
nor is he obliged by the law of the land to 
anſwer, wherefore for want of a ſufficient de- 
claration in this behalf, the laid C. prays 
judgment, and that the {aid A. may be barred 
from having and maintaining his aforeſaid 
action thereof againſt him, 4 7. Me. 
And the ſaid A. ſays that the declaration Joinder. 

aforeſaid, and the matters therein contained, 
are ſufficient in law for the ſaid A. to have his 
aforeſaid action thereof maintained againſt 
the ſaid C. which ſaid declaration, and _ 
matters therein contained, the Taid A. 1 
ready to verify and prove as the court fall 
award, and becauſe the ſail C. lah Dot an- 
ſwered the ſaid declaration, the ſaid 7. Pra: Ss 
judgment, and his damages by coral 
thereof to be acljudged to him, Sc.; but 
becauſe the court of our ſaid lord the king 
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now here is not yet adviſcd what judgment . 

to give of and concerning the premiſe, a | 
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Demurrer to 
a plea. 


Demurrer to 
the replica 4. 
tion. 


Demurrers. 


judgment thereon, for that the ſaid court of 
our lord the king ad here is not yet adviſed 
thereof, Sc. 

And the ſaid A. as to the ſaid plea of the 
ſaid C. by him above pleaded ſays, that the 
plea aforeſaid, in manner and form as the 
ſame is above pleaded, and the matters 
therein contained, are not ſufficient in law 
for the ſaid C. to bar the ſaid A. from having 
or maintaining his aforeſaid action thereof 
againſt him the ſaid C. and that the ſaid A, 
is not under any neceſſity, nor is he bound 
by the law of the land in any manner to an- 
ſwer thereto, and this he is ready to verify; 
wherefore for want of a ſufficient plea in this 
behalf, the ſaid A. prays judgment, and his 
damages by reaſon of the premiſes to be ad- 


judged to him, c. 


And the ſaid C. as to the ſaid plea of the 
ſaid A. by him above in reply pleaded to the 
ſaid plea of the ſaid C. and the matter therein 
contained, are not ſufficient in law for the ſaid 
A. to have or maintain his aforeſaid action 


| thereof againſt him the ſaid C. and that he the 


ſaid C. is not under any neceſſity, nor is he 
bound by the law of the land in any manner 
to anſwer the ſame, and this he the ſaid C. 
is ready to verify; wherefore as before he 
prays judgment, and that the ſaid A. may 
be barred from having or maintaining his 
aloreſaid action thereof 3 againſt him, &c. "And 
for cauſes of e aha in law, according to 
the form of the ſtatute in that caſe made and 
provided, the faig C. lets down and ſhews to 


the court here the following cauſes, to wit, 


{here ſet forth the cauſes.) 
How 


Demurrers. 133 


How to make up Demurrer Book on & 
ſpecial Demurrer. 


Deliver a copy of the declaration to the 
clerk of the papers, who makes up the paper 
book, and gives a four day rule in the margin 
to receive and return the book, otherwiſe 
Judgment. 

If defendant's attorney return the book in 84. per flee; 
time, and pays for it, enter the proceedings delendant, 
on the roll, and proceed as in page 176. 4 _ 

If there is an iflue as to part, and a de- If there; 3 
murrer as to the other part, you may try ifue as to 
your cauſe before you argue demurrer, or part, and de- 
argue the demurrer before trial; in the latter e the 
caſe, enter all the proceedings on the roll ee bal 
as are in the paper book, and proceed to ar- the iae fir, 
gument the ſame as if there Was no iſſue in 
fact, as that is to be tried afterwards. 

If plaintiff refuſes to join in demurrer, I plaintiff re- 
get a rule from the maſter for that purpoſe, futes to join 

in demurter. 
enter it with the clerk of the rules, and ſerè 
it; if he does not join in demurrer before pel him. 
the rule is out, ſign a nonpros. 

If judgment is given on demurrer for the If judgment 
plaintiff, and the action is for damages, ſign for plaintiff, 
judgment on treble penny ſtampt paper, and how to Pre- 
give notice of executing enquiry; but if in SO 
debt, Ramp the rule with a double half 
crown as in Page 177. 

Lou cannot waive a general demurrer, and General de- 
plead the general iſſue; but a ſpecial one murrer ean- 
may be waived, and general iſſue may be ??* De wg 

— ed, but a ſpe- 
pleaded, and notice of ſet- off given at ſarne cia one may. 


time, tr. 906. | 
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IF plain diff 


Demurrers. 


Woere the Book may be _ 17 by De- 


7 endaiit. 


If plaintiff demurrs in law, or takes iſſue 


demurr?, and on defendant's plea, rejoinder, or rebutter, 


defendant 
joins, 11 he 
does not make 
up the p P. aper 


and deſendant in caſe of a demurrer Joins 
therein, and plaintiff will not make up the 
book and enter it on record, defendant may 


book, de:-n- do it for him, by getting a rule from the 


dant 1. A. 


8 O 
maſter for that purpoſe, * ue the plaintiff 


<« enters the iſſue on record (upon ſuch a day) 
ce Jet the ſame be entered on the part of the de- 
*Jendant. MK. Eo 43 0. 2 

This being ſerved on plaintiff's bey 
and he docs not enter the iſſue within the 
time, make a copy of declaration, carry it 
to the clerk of the papers, and he will make 
up the book, deliver it to plaintiff's attorney, 
and proceed the ſame as if you was the plain- 
tif in the cauſe. 


Alue. 


L. E RI clerk or attorney of the King's 

Bench, may, according to the antient 
— 4 of the court, make up iſſues and de- 
murrers in the following caſes, viz, Every 
iſſue chat may be given on the book fide in 
the office, 

Not guilty to a new alignment in treſpaſs. 

To the bar of ſou frank tenement. 

Comperuit ad diem to a bail bond. 

Nu tiel record to a ſcire facias, or action 
of debt on fudę ment. 

A general demurrer to a declaration. 


{tt 


Iſſue. 


In covenant where defendant tenders an 
iſſue to the country. 
Every ſpecial non eſt faFum ; fon aſſault 
demeſne. | 

All iſſues and demurrers upon every writ 
of error, , ſcire facias, and audita querela. 

All repleagers. 

Of making up the iſſue on a general plea 
of non aſſumpfit; or not guilty, &c. where 
the declaration and plea are of the ſame term. 

Trinity term, in the 22d year of the reign 

of king George 3. 


g —— — 
2 — — — 22 7 
2 th od * * —_ 2 
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London, 125 it remembered, that on Friday next The rſt day 
to wit. ) after the morrow of the holy Trinity of term, 


in this 3 term, before our lord the king, 
at //Yeſtmin/ier, comes John Denn, by Richard 
Pack, his attorney, and brings into the court 
of our ſaid lord the king, before the king 
himſelf, now here, his terrain bill againſt 
Richard Fenn, being in the cuſtody of the 


marſhal of the Marſoal) 2 of the lord the 
now king, before the king himſelf, of a plea 


of treſpals on the caſeb, and there are pledges » As the ac- 
for the proſecution, to wit, John Doe and tion is. 
Richard Noc, which ſaid bill follows in theſe Lebt (ay 10 


words, to wit, London, C /s John Denn, 


treſpa 15 255 


complains, (to the end of the dec arati ion), yy 55 


ſuit, Sc. then on a new line enter the plea. 


And the ſaid Richard, by A. B. his attor- Plena. 


ney, comes and defends the wrong and 1n- 
jury, when, Se. and fays, that he did not 
undertake and promiſe in manner and form 
as the faid Joby hath above thereof com- 
plained againſt him, and of this he puts 
himſelf upon the country; and the ſaid Joby 


Denn doth the like, Sc. Therefore, It a 
; jury 


1 
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en % Jury thereupon come before our lord the 
Ait > 

© Megs 20 king, at Meſeminſter, on © next after 

17 your 0 twelve, Se. by whom, Ic. and who 


is ied the neither, Oc. betaule as well, Sc. the ſame 
T ; 235 day is given to the parties aforeſaid, at the 
21 in term, dne 

4 davefthe ſame place. 


term. If in - 
ihe comes, £2979 70 make up Iſſue where the Decla- 


the laſt day of ration and Plea are of different Terms, 


£erm. 
Trinity term, in the 21ſt year of the reign 


of king Ceorge 3. 
Middleſex, py it remembered, that in Taſter 
2 The term to wit. 5 term laſt paſt, before our lord 
the declarz the king, at //eftminfter, came John Dean, by 
ton ig 0% Richard Pack, his attorney, and brought 
into the court of our ſaid lord the king, be- 
fore the king himſelf, then there his cer- 
tain bill againft Richard Fenn, being in the 
cuſtody of the marſhal of the Marſoalſea of 
our lord the now king, before the king him- 
ielf, of a plea of treſpaſs and aſſault, and 
there are pledges for the proſecution, to wit, 
John Doe and Richard Roe, which ſaid bill 
follows in theſe words, to wit, (to the end 

of the declaration), ſuit, Sc. 

Inparlanees. And now at this day, (that is to ſay) on 
Friday next after the morrow of the holy 
>  Theterm in Trinity a until which day the ſaid Richard, 
which the iſ- had leave to imparle to the ſaid bill, and 
tue is made then to anſwer the ſame, &c. at which day 
1 before our faid lord the king, at Meſtminſter, 
| comes as well the ſaid John, by his ſaid at- 
torney, as the ſaid Richard, by 4. B. his at- 
torney; and the ſaid Richard defends the 
wrong and injury, when, Sc. and ſays, that 
he is not guilty of the premiſes above 8 
Us 


Tus. 


his charge, in manner and form as the ſaid 
John hath above thereof complained againft 
him, and of this he puts himſelf upon the 
country, and the ſaid Fobn doth the like, 
Sc. therefore let a jury thereupon come, Sc. 
(as in the other). | 
Enter only one imparlance, if the plea be 
of two or three terms ſubſequent to the de- 
claration, as for inſtance, declaration of Mi- 


chaclmas term, 20 G. 3. plea of Eaſter, and 


you try the cauſe of Trinity; imparl over to 
the firſt day of Trinity, and make up your 
i/jue as of that term, as the want of a con- 
tinuance day cannot be aſligned for error, by 
| frat. 4 Ann. 

Where there are two or more 2//ues taken 
upon the defendant's plea, then after the 
tender of the laſt 7/we, © and of this he puts 
« himſelf upon the country, aud the ſaid pinin- 
« tif doth the like,” add this, © Therefore 
as well to try this ue as the ſaid other 
i/ue above joined, let a jury come before 
our lord the king, at //etminfter, on 

ec next after twelve, Sc. by whom, 
Sc. and who neither, Fc. to recognize, 
Sc. becauſe as well, Sc. the ſame day is 
given to the parties aforeſaid, at the ſame 
es place.” 


How to make up an Iſſue againſt tawo De- 
fendants, where one lets Judgment 


go by Default, and the other pleads. 


To the end of the defendant's plea, and 
then join iſue, and the ſaid A. B. doth the 
like; then go on thus: And the faid E. in 
his own perſon, comes and defends the wrong 

| and 
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Where there 
are two or 
more iſſues. 
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True. 
and injury, when, Sc. and ſays, nothing 1 in 
bar or precluſion of the ſaid action of. the 
ſaid A. by which the ſaid A. remains therein 
undefended againſt the faid E. for which the 
laid . ought to recover his damages by OC- 
caſion of the premiſes ; but becauſe it is un- 
known to the court here, what damages the 
ſaid A. hath ſuſtained by means thereof; and 


 becauie it is alio at preſent unknown to the 


court here, wh zether the ſaid C. D. will be 
convicted of the premiſes upon which the 
above z//ue is joined, between the faid A. and 
the ſaid C. or not; and becaule it is neceſ- 
fary and convenient that there be but one 
taxation of damages in this ſuit ; therefore, 
let the giving of judgment in this behalf 


againſt tne faid E. be ſtayed u ati! the ſaid 


— 


z/jue between the ſaid A. and C. be deter- 
mined, and as well to try the iſue above 
joined between the ſaid A. aud C. as to in 
quire againſt the ſaid E. what damages the 
faid A. hath ſuſtained in this behalf; let a 
jury thereupon come betore our lord the 
King, at WY eftiminſier, on next after 
twelve, Sc. by whom, Sc. and who neither, 
Sc. becauſe as well, Sc. the ſame day is 
given to the ſaid A. and C. at the ſame 
place. 

By the fat. a & x. nn. c, 46, * FR 
FE jurors are to come from the proper coun- 
ty where the e 1s triable; but this does 
% not extend to actions on penal ſtatutes.“ 

If the venue is in a county palatine, there 
muſt be an award of a ſpecial vcnire and airs 
cums as follows: 

= Therefore 


Tae. 


139 


Therefore let a jury be made thereof, and Ique in co. 
becauſe the ſaid iſſue between the parties pal. Lazc. 


aforeſaid, ought to be tried by men of che 
county palatine of Lancaſter, to wit, of the 
body of the ſaid county where the writ of 
our ſaid lord the king doth not run, and 
not elſewhere ; therefore to try the iſſue be- 
tween the parties aforeſaid above joined, let 
the record of the plairt aforefaid be ſent to 
his majeſty's juſtices of the ſaid county pa- 
latine of Lancaſter, ſo that the ſame juſtices, 
by his ſaid majeſty's writ of that county, be 
duly made out, and to the ſheriff of the 
ſame county directed; do command the 
ſame ſheriff, that he cauſe 12 good and law- 
ſul men, of the body of the ſaid county of 
Lancaſter, to come before the {aid juſtices, 
at their next general ſeſſion of aſſize to be 
holden for the ſaid county, after the ſaid re- 
cord ſhall be delivered to them, each of 
whom Sc. by whom Sc. and who neither 
Sc. to recognize Sc. becauſe as well Sc. 
and when the verification and iſſue aforefaid 
{ſhall be there made and tried, that then the 
ſaid juſtices ſhall ſend the record of the 
plaint aforefaid, together with every thing 
that ſhall be done thereupon, before them, 
in his faid majeſty's court there, to our ſaid 
lord the king at ///:Z:infer, at a certain day 
which the ſaid juſtices ſhall appoint, the ſaid 
parties to be in the ſame court, there to hear 
judgment thereupon. . 

If it 1s a Jets iſſue, to be tried in the 
next Engliſb county, the award of the venire 
is thus: 


And 
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Hoy to be 
ingroſied. 


| Illuẽ. 

And becauſe the iſſue aforeſaid, between 
the parties above joined, ought to be tried 
by men of the next Englzſþ county to the 
ſaid county of Carmarthen, and not elſe- 
where. And becauſe the county of Hereford 
is the next Engliſh county to the ſaid county 
of Carmarthen, therefore let a jury of the 
ſaid county of Hereford, &c. come before our 
lord the king at Ye/tminfter, on next 
after who neither Sc. to recognize &c, 
the fame day 1s given to the ſaid parties 
there Sc. | 

N. B. In a Welſh iſſue; when tried in the 
next Exgliſh county, the jurata venire and 
diſtringas, are the ſame as if the venue was 
laid in that Englih county. 

If the ſherifts are parties to the ſuit, go to 
the end of the fmz/iter, then tay : And be- 
cauſe it is ſuggeſted to the court of our lord 
the king, now here, that the ſaid John Wilkes, 
and Frederick Bull, are ſheriffs of the city of 
London, it is therefore commanded to the co- 
roner, that he cauſe to come before our 
lord the king, at Weſtminſter, on next, 
after 12 Cc. MN. B. The venire and 
diſtringas are returned by the coroner, pay 
him 45. 4 d. if common; if ſpecial, 8 s. 8d. 

Theſe iſſues are to be ingroſſed on treble 
penny paper, and the attorney charges 4 4. 
per ſheet for the copy, befides ſtamps ; and 
if not paid for on demand, the plaintiff may 
fign judgment. Trin, 12 WW, 3. 


A, OY 
2 ruls5) 
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rules, pay Is. 109. and ſerve plaintiff's at- 
torney with a copy, naming your cauſe thus, 
C Denn v. Fenn, Tueſday next after the oftave 
« of the Purification, to enter the iſe,” and 
he muſt, before the rule is out, enter the 
iſſue on record, and file ſame in the Trea- 
fury; or you may ſign a neu- pros for want 
thereof. Mich. 4 Ann. 

But if plaintiff wants time, he may apply 
to a judge for a ſummons, Who will grant 
him a reaſonable time to enter the i uc. 

If the action be laid in London, or Mid. Cannot give 
dl;/ex, defendant ought not to give a rule to a rale fame 
enter the iſſue the ſame term iſſue is joined, e e i 
unleſs notice of trial hath been given, and, &.... igue, 
in a county cauſe, plaintiff is not bound to 
enter his iſſue the ſame term, therefore you 
cannot have a rule for that purpoſe till the 
next term. Trin. 12 M. 3. 


Notice of Trial. 
OTICE of trial is to be in writ- 


ing, and if defendant lives within 
40 miles of London, eight days notice muſt 
be given, excluſive of the day it is given; 
if above 40 miles, 10 days at leaſt excluſive 
muſt be given, if the venue is laid in the 
country, Stat. 14 C. 2. c. 17. ſec. 4. Mich. 
4 Ann. 
If notice of trial be given on the 22d day | 
of February for the next aſſizes, and the I 
commiſſion-day is the 4th of March, it is At 
| good, one day is to be included, and the 
other excluded, in this court. 
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1 4 days. A 


What is good 


Notice. 


You take the 
Laſt procced- 
ing from the 
date, and 
count the 4 
terms. 


Putting oof 
V. al. 
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Matice of Trial. 

But if the venue is laid in London or Meg. 
dleſex, and the defendant refides above 40 
computed miles, then 14 days notice muſt 
be given, excluſive. Mich. 1654. 2 Bar. 2 8. 

Notice of trial in London, or Middle ex, 
are to be excluſive of the day it 1s given, 
as for inſtance, if the term ends the 12th 
day of February, the fitting in London after 
term 1s the 14th, the 6th of February is a 
good notice, and if in Middleſex, the 5th. 

If the cauſe has continued four terms, 
without proſecution, after iſſue joined, there 
muſt be a zerm's notice of trial, ſuch notice 
to be given before the ef/oign day of the , 
or other ſubſequent term, Str. 1164. judges 
ſummons, if no order made, is no proceed- 
ing; but a notice of trial, tho' counter- 


marided, 1s. If the cauſe has been hung 


by the defendant, by injunction, then, 
it being his delay, you may proceed” with- 
out a term's notice. | 
Sunday is to be accounted a day in theſe 
notices, ſo it be not on the day on which 
the notice is given. Mod. Caf. in L. and E. 
21. 
If you apply to put off the trial for the 


want of a material witneſs, give notice of 


the motion for that purpoſe, and prepare 


the following aitidavit, which ſhould be 


made by defendant himſelf. 
in the King's Bench, 
| 8 A. B. againſt 42 9. 
C. D. of Sc. the defendant in this cauſe, 
maketh oath, and ſaith, that the iſſue was 


joined in this cauſe this preſent Hilary 


term, and that notice of trial was given for 
the 


Notice of Trial, 

the laſt ſittings within the ſaid term; and 
this deponent further faith, that 7. M. late 
of, &c. is a material witneſs for him, this 
deponent, in the ſaid cauſe, as he is ad- 
viſed and believes to be true, and that he 
cannot ſafely proceed to the trial thereof, 
without the teſtimony of him the ſaid 7. AM. 
And this deponent further ſaith, that he 
hath endeavoured to find the ſaid I. M. 
out, that he hath been to the houſe of the 
ſaid IJ. M. and was informed, that he was 
gone to Exeter, in the county of Devon; 
and that he, this deponent, hath ſent there, 
for the purpoſe of ſubpœnaing him, bur 
that the ſaid IJ. M. is gone from there, as 
this deponent hath heard; and verily be- 
lieves to be true; and that he, this depo- 
nent, cannot get any information where 
the ſaid IJ. M. is, but is informed, that 
he will be at home in one month. And that 
he, this deponent, hopes and expects to be 
able to procure the preſence of the ſaid 
I. M. within the firſt fittings of next Eaſter 
term. 

This is a rule to ſhew cauſe, therefore 
the fee to council to move is 10s. 64.; 
draw up and ſerve rule on defendant's at- 
torney, and make rule abſolute on the day, 
if no cauſe ſnewn. 

It is laid down, that the affidavit to put 
off the trial, for want of witneſſes, muſt 
ſhew ſuch witneſſes to be ae nt, and matc- 
rial, and that the defendant cannot go ſafely 
to trial without ſuch evidence; that he has 
hopes and expectation of procuring the 
preſence of ſuch witneſſes within a reaſon- 
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Ok putting off Trial, 


able time; (ſpecifying it) that there has been 


Notice of 
trial for Len- 
Aon. 


Counter- 


mand of No- 


* tice of trial. 


no laches, or neglect, to procure their teſ. 


timony. 4 Burr. 1514. 


« Take notice that this cauſe will be 
<« tried the fittings after this preſent Trinity 
© term, to be held at the Guildhall of the 
« city-:of London, Your's, Sc. 

« A. B. plaintiff's attorney.“ 

If it be at Weſtminſter, fay, « to be held 
« at Weſtminſter hall, in the county of Mid- 
6e dleſex”. 

If it be at the fittings within term, ſay, 


« the firſt fittings within the next Trinity 


© term, to be held ar; Cc. 

If it be in the country, ſay, for the 
* next affizes, to be beld at Oxford, in and 
« for the county of Oxford.” 


Countermand of Notice of Trial. 


This alſo muſt be in writing, and if the 
action be laid in London or Middleſex, and 


deſendant lives within 40 miles of London, 


two days, excluſive of the day in which 
the countermand 1s delivered, are ſufficient; 


but if the Tenue be laid in the country, 


fix days are to be given, at leaſt, before the 
intended trial; or if the venue be laid in 
London or Middleſex, and the defendant lives 
above 40 miles from London, ſix days, at 


leaſt, muſt alſo in that caſe be given. Stal. 


14 G2. C. 17. Mich. 4 Ann. Denn v. 
Leun, J hereby countermand the notice 


of trial given you in this cauſe, 


Yours, &c. 
A. B. plaintiff's attorney.“ 
which is ſerved on defendant's attorney. 
3 Con- 


Ok putting off Trial. = 


Continuance of the Notice of Traal. 


This is only given in London or Mid- 

f!eſex, which plaintiff may do, as for in- 

ſtance, if the plaintiff give notice of trial for 

the firſt ſitting in term, he may, by giving 

notice, continue his notice of trial. for the 

ſecond or third fitting or fittings after term; 

it cannot be continued but once in a 

term. Str. 1119. one day's notice ſufficient. 
I ͤ hereby continue the notice of trial in Notice of 
« this cauſe to the fitting after this preſent continuance, 
Ililary term. Dated, Ec. 
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Cots for not proceeding to Trial. 
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If the plaintiff does not proceed to trial, 
or countermand in time, defendant on affi- 
davit of attendance, and neceſſary expences, 
ſhall have his coſts taxed. Mich. 1654. 
ec. 18. and the court will not ſtay the trial 
for not paying them (except in ejectment), 
becauſe defendant hath another remedy to 
recover them. 

A pauper ſhall not pay coſts for not going Pauper, 
to trial, Sr, 983, 420. but you may move 
to diſpauper him. Str. 983. 

If the plaintiff does not proceed to trial Afidavit to 
purſuant to his notice, you may move the mcve for colts 
court for the coſts, upon an affidavit, ſtating, e not gong 
That the action was commenced in TD 
e term, that ſuch a term iſuẽꝭẽ was joined, 
and notice of trial given thereon for the Notice of this 
ſittings after ſuch a term laſt paſt, and 72402 mu 
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How to move. 


Affidavit of 
demand and 
refuſal. 


Coſts fo? not pꝛoceeding to Trlal. 


© trial thereof, nor did he countermand the 
<« ſaid notice of trial.“ 

Give this affidavit to counſel, with one 
guinea, who will move for a rule, which is 
referred to the maſter in the firſt inſtance; 
draw up ſame at the clerk of the rules, pay 
55. get appointment thereon from the ma- 
{ter to tax the coſts ; if not paid, a demand 
muſt be made by defendant's attorney on 
plaintiff, and if he neglects to pay, make af- 
fidavit of ſuch demand and refuſal, move for 
an attachment, which is abſolute in the firſt 
inſtance, 


N. B. The rule is made to be paid to de- 


fendant, or his attorney. 


J. W. of Sc. attorney for the defendant 
in this cauſe, maketh oath and ſaith, that he 
did perſonally ſerve the above- named plain- 
tiff, with a true copy of the rule, and the ma- 


ſter's allocatur thereon, - hereto annexed; 


and that he this deponent at the ſame 
time did demand the coſts allowed by the 
maſter on the ſaid rule, but that the faid 
plaintiff did not then, or at any time ſince, 
pay the ſame to this deponent. 
Sworn, Sc. 

Counſel's fee, on rule abſolute, 1s one 

guinea, draw up the rule, and then take 


ſame to your clerk in court, at the Crown- 


office, who will make out attachment, pay 
16s. get warrant thereon, and give it to your 
officer. His fee is one guinea. 


Judgment as in the Caſe of a Nonſuit. 


Formerly if the plaintiff did not proceed 
to trial after u joined, the defendant was 
| | (after 


Coffs fo not pꝛoceeding to Trial. 97 


(after a rule given to the plaintiff ro enter 
his ue, and he had done it in purſuance 
thereof) obliged to have a further rule for 
a record to be made by proviſo, if the 

laintiff had made default, but to prevent 
that expence the fat. of 14 Geo. 2. c. 17. has 
given leave for the defendant to apply to the 
court for leave to enter up judgment as in the Thi; cannot 
caſe of a nonſuit, for not proceeding to trial be done in re- 
purſuant to notice given : the act directs no- 3 Sayer 
tice to be given to plaintiff's attorney before In 2 
application; en in order to proceed mon Pleas did 
regularly, the defendant may the next term, it in EF. 26 
after iſſue joined, (the ſame not being before C. 2. wide 
entered on record), get a rule from the ma- 2 N 

: . . NHEY Ve 
ſter to enter the iſſue on record, which he in- 5a. 
dorſes on the back of the ſue, enter ſame 
with the clerk of the rules, pay 15. 10d. 
ſerve copy on plaintiff's attorney; when the 
rule is expired, ſearch at the clerk of the 
judgments, if the u, is entered and doc- 
queted, if fo, then give notice of the mo- 
tion, (naming the cauſe). 
« Take notice, that this honourable court Notice for 

ce will be moved to-morrow, or ſo ſoon after ng. 0989s 7 
© as counſel can be heard, that the like judg- 2 5 
« ment may be given for the defendant, as 

in the caſe of a nonſuit, purſuant to the 

te ſtature, , Dad, Se. Tours, &c.” 

Serve copy on plaintiff's attorney, and make 

affidavit thereof. 

7. VW. of Sc. attorney for the defendant Afidavit, 

in this cauſe, maketh oath and ſaith, that 

7//ne was Joined in this cauſe, in Hilary term 
laſt paſt, and notice of trial was given for 

the ſittings after the ſaid term; and that the 
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198 Judgment as in Cale of a Monſutt. 

raid plaintiff did not proceed to the trial 
thereof purſuant to his ſaid notice; and this 

deponent further ſaith, that he did per- 

ſonally ſerve Mr. A. M. the plaintiffs attor- 

ney, with a notice, purporting, that this ho- 

nourable court would be moved (to-morrow) 

(or this day)“ or ſo ſoon after as counſel 

could be heard, that the like judgment 

might be given for the ſaid defendant, as in 

the caſe of a nonſuit purſuant to the ſtatute. 

Sworn, c. sf 

How to move. Give this affidavit to counſel with half a 
| guinea, and remember to have your roll in 
court, or, if you are at Meſtminſter before 

the fitting of the court, Mr. Auſtin will 

mark it in the treaſury, © read,” pay 15. 6d. 

in the evening draw up your rule, pay 55. 

64. ſerve copy on plaintiff's attorney, make 

aflidavit of the ſervice, give it to counſel 
with one guinea, to make it abſolute, which 

cannot be moved by him till the next day, 

after the day for ſhewing cauſe. 

Plaintiff maſt On the part of the plaintiff, it is neceſſary 
ſew form? for him to ſhew ſome reaſonable excuſe why 
5 he did not proceed to trial, ſuch as the ab- 
jence of a material witneſs, Sc. but in ge- 
10 neral, undertaking peremptorily to try, at 
FR the next fittings, or next aſſizes, ſerves in 
10 this court, after the firſt notice only; if after 
10 two notices, the court will expect a real ex- 
| cuſe, as they will after the firſt notice in 
penal actions, not chooſing ſuch kind of 
actions ſhould hang over the head of the de- 
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Judgment as in Caſe of a Norcult, 


PI 


You muſt not only ſhew the abſence of a What cauſe 
material witneſs, but he mutt be named, and to ſhew. 


that all endeavours were uſed to find him our, 


and that you expect him home ſoon, naming 


the time, and if the court put it off, it is 
only from term to term. 

If the defendant makes the rule abſolute, 
draw up ſame at the clerk of the rules, pay 
65. and ſign judgment on a double half 
crown ſtamp paper, entering thereon only 
the memorandum of the 2//ue, the roll is 
carried in, therefore there is no neceſſity for 
a new one, but you muſt. beſpeak the roll 
at Mr. J/ay's office, ſo as the maſter may 
mark the coſts, pay in term time 15. 6d. in 
vacation 115. 8d. more for the keys of the 
reaſury. | 


Trial at Bar, Special Fury, and View. 


After fue joined, and not before, you may 
move to have a trial at bar, which muſt be 
by ſpecial jury, (but this cannot be had in 


London, the citizens not being to be brought 


out of the city), nor are they allowed in iſ- 
ſuable terms; they are granted either upon 
the value of the lands, or difficulty of the 
title, for which reaſon the court will not 
grant them till iu joined, 12 Mod. 331, 
nor can they be granted, though the parties 
conſent, without leave of the court. Str. 696. 

The moſt proper caſe for a trial at bar is, 
where 1t appears that a queſtion of Jaw, of 
ſome nicety, will ariſe, and that this will be 
ſo complicated with a queſtion of fact, that 
the whole matter muſt be determined by the 
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Special jury. 


Trial at Bar, Special Jury, and Uiew. 


Jury, under the direction of the court. Trin. 
+ Geo. 3. Whitaker, v. Burrow C. B. 

The particular value or difficulty muſt be 
ſhewn, for that it 1s not enough to ſwear ge- 
nerally, that there 1s value or difficulty there. 
in. 1 Barn. 141. Str. 52. 472. if either 
of the parties have a ſpecial jury, give brief 
to counſel for that purpoſe, which is done on 
a ſlip of paper, and ſigned by him, pay 105. 
6 4. carry it to the clerk of the rules, who 
draws it up, pay 55%. get appointment there- 
on at the maſters, ſerve copy rule and ap- 
pointment on the oppoſite attorney, the like 
on the deputy ſecondary or ſheriff (if in Mid- 
Aleſex, or in any other county), who will at- 
tend the maſter with the book, and he, in 
preſence of both, names thereout 48, pay 
mm-2/..28. Sheriff 2. 25. when this 1s 
done, the maſter's clerk makes out the liſt of 
the 48; pay him 5s. then get appointment 
from the maſter, to ſtrike out 12 of each ſide, 
ſerve copy of rule, and appointment on op- 
polite attorney, (the ſheriff having nothing 
further to do) attend the maſter, and name on 
each fide, one by one, the perſons to be ſtruck 
out; this being done, the clerk makes co- 
ples of the remaining. 24, which is to be re- 
turned to try the iſſue, a ſpecial diſtringas iſſu- 
ing for thatpurpoſe. In London, he that ftrikes 
the jury chuſes his own officer, though the 
plaintiff iſſues the difringas. In ſtrictneſs, if 
defendant moves for the jury, he ought to 
ſue out the diſtringas (but this is ſettled 
amongſt fair practiſers amicably), and here 
let me obſerve, it is a happy thing that this 
court never encourages the ſharp practiſer. 


3 In 


Trial at Bar. Special Jury, and Uiew. 


In ſome actions, ſuch as treſpaſs or - caſe 
for nuiſances, a view of the jurors may be 
requiſite, which by the at. 4 Ann. c. 16. is 
to be taken by the ſheriff at the expence and 
coſts of both parties, a counſel's hand in 
this court is ſufficient for the rule as, which 
draw up, but it is requiſite to give the clerk 
of the rule the names of the ſhewers on the 
part of the plaintiff and defendant, the houſe 
where the jurors are to meet, with the day 
and hour ; whea this is obtained, ſerve copy 
on the oppoſite attorney, leave the original 
with the ſheriff, with the names of the jurors, 
and he will ſummon the jury, pay him 27. 25. 
his fee for attendance on the jury 11. 15. 
and no evidence 1s to be given on the view, 
but the premiſes only are to be ſhewn. In 
town, 1t 1s not uſual to treat the jury as here- 
tofore with dinners, but in the country it is, 
and at the expence of both parties. 

The ſame mode of proceeding, ſuppoſing 
it to be a common jury, and there is a view. 

No coſts for a ſpecial jury are to be allow- 
ed the party who moves for it, unleſs the 
judge certifies that the cauſe was proper to 
be tried by one. f 


Necoꝛd of Miſi 4Srius, 


$f dap contains the whole pleadings, 
and is to be ingroſſed fairly on a dou- 
ble half-crown ſtamp parchment, and made 
up by the attornies themſelves. In every 
record to be made up, there muſt be two 
Placitas, the one preceding the iſue, which 
is to be of that term the i ue is joined, the 

other 
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View. 


a Though the 
ſtat. directs 
the contrary. 


No coſts of 
ſpecial jury 
unleſs the 


judge certify. 
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Record. 


Second la- 


cit a. 


Recozd. 


adhor the term the cauſe is to be tried. I, 
the iſue and record be tried of the ſame term 
then the two placitas are to be of that term, 

If on a plea in abatement, a re/ſpondeas 
outer is awarded, and afterwards the de- 
fendant pleads in chief, and there is a ver- 
dict for the plaintiff, yet the plea muſt be 
entered on the niſi prius record, or it is good 
cauſe for judgment to be arreſted; for as it 
muſt be entered on the plea roll, (which is 
in court), ſo it muſt be mentioned on the 
#ift prius record, otherwiſe it will not appear 
to have been a verdict in the ſame cauſe. 
Lord Raym. 329, | 

If there be a demurrer to any of the plead- 
1ngs, and the cauſe is to be tried before or 
after that be diſpoſed of, all the proceedings 
muſt be entered on the wif 7 prius record, the 
ſame as made up in the paper book. 

Pleas before our lord the king, at Weſtmin- 
ſter, of the term of Eaſter, in the 22d year of 
the reign of our ſovereign lord George the 
third, by the grace of God of Great-Britain, 
France, and Ireland, king, defender of the 
faith, and ſo forth, and in the year of our Lord 
V 

Stormont and Way. 
London, gy it remembered, that on Weane/- 
to wit. 3 day next after 15 days from the day 
of Zaſter, (to the end of the iſſue verbatim) 
then enter ſecond placita as follows. 

Pleas before our ſovereign lord the king, at 
Weſtminſter, of the term of the holy Trinity, 
in the 22d year of the reign of our fovereign 
lord George the third, by the grace of God of 
Great-Pritain, France, and Ireland, king, de- 


feng er 


Recozd. | 203 

fender of the faith, &c. and in the year of our 
Lord 1782. | 
London, Are jury between John Jones, by Jurata for 
to wit. his attorney, plaintiff, and Edward London. 
Powis, defendant, of a plea of treſpaſs on 
the caſe a, is reſpited before our lord the a Or debt, as 
king, at Weſtminſter, until Tueſday next the action ia 
after the morrow of All Souls b, unleſs the The return 
right honourable William earl of Mansfield, of the di- 
his majeſty's chief juſtice, aſſigned to hold. 
pleas before the king himſelf, ſhall firſt come 
on © Monday the loth day of June, at the © The day of 
Guildhall of the ſaid city, according to the trial. 
form of the ſtatute in ſuch caſe made and 
provided, for default of the jurors, becauſe 
none of them did appear; therefore let the 
ſheriff have the bodies of the ſaid jurors, to 
make the ſaid jury, between the parties afore- 
ſaid, of the plea aforeſaid, accordingly, the 
ſame day is given to the parties aforeſaid, at 
the ſame place. | 

If the cauſe is to be tried in Middleſex, If in Middle. 
 fay, © unleſs, &c. ſhall firſt come on ſex. 
* the day of at Weſtminſter-hall, in 
« the county of Middleſex.” 

If at the aſſizes, wnle/s his maje/'y's juſ- If at aſſizes. 
ce tices affigned to take the afjizes, in and for 
* the county of Oxford, ſball firſt come on 
* Tueſday the 24th day of July, at Oxford, 
in the ſaid county, according, &c.“ and at 
the end of the jurata add, © {yd be it known, 
that the king's writ on record, was delivered 
& to the deputy ſheriff of the ſaid county, on 
te 4th day of June, in this ſame term, a The lat day 
before our lord the king, at Weſtminſter, of term your 
to be executed according to law, at his lalt Placita is 
i peril,” on 


If 


44 


— — 8 
vs, — 


1 
2 
14 
1 
1 
4 
4 
x] 
7 
* 
1 
oy 
* 
: 
* 
Fi: 
x1 
7, 
71 
5 
5 
10 
o 
. 
1 
45; 
15 
11 
1 
3 
1 
2 
71 
©, 
4 
7 
74 
7 
4 
7 
>” 
4 
Fi 
K* 
1 
} 
) 
ld 
\ 84 
"$4 
* 
: 
. 
* 
8] 
4 
L 4 
JN 
333 
439 
* 
LL Of 
1Aþ 
>. * 
Wes |; 
wb 
N 
5 1 
1 
N 
4 
"7 % 
1 
1 
[5 
= 
' 


204 Recoꝛd. 


When to en- If the cauſe is to be tried in London, or 
ter the cauſe Middleſex, within the term, it muſt be en— 
iu term. tered in the marfhal's book two days before 
the fitting, otherwiſe a ne recipiatur may be 
entered by the defendant. Hil. 15 & 16 
Car. 2. | 
No record to In Middleſex, no record of viſi prius will 
be receivedin be received at any fitting after term, unleſs 
Pr wg the ſame ſhall be delivered to, and entered 
itting after : 3 
term, unleſs With, the marſhal within two days after the 
entered two laſt day of every term. 
days after laſt day. 
In London, And in London, no record of viſi prius, 
the day be- will be received at any fitting after term, 
fore adjourn- unleſs the ſame ſhall be delivered to, and en- 
ment day. tered with, the marſhal, the day before the 
day to which the fittings in London ſhall be 
| adjourned by nine 1n the evening. h 
Ne recipiatur, Tf the cauſe is to be tried at the ſittings 
vn be after term, a e recipiatur cannot be entered, 
| ; until after proclamation made, by order of 
the chief juſtice, for the attornies to bring in 
their records, and if not brought in, a xc 
recipiatur may be entered. | 
N. B, This now 1s done of courſe after 
nine, at requeſt, 
Rees: chaſe Every cauſe to be tried at nf prius, in 
to be tried in London and Middleſex, ſhall be tried in the 
3 = order in which it is entered, beginning with 
es remanets, unleſs it ſhall be made out to the 
ſatisfaction of the judge in open court, that 
there is reaſonable cauſe to the contrary, who 
thereupon will make ſuch order for the trial 
of the cauſe ſo put off, as to him ſhall ſeem 
juſt. Micb. 17 Geo. 2. 


If 


Record. 209 

If the plaintiff be hindred from trying If plaintiff 
his cauſe, by the defendant's entering a ne hindred try- 
recipiatur, the plaintiff may try it the next ee. 
fittings, if in London or Middleſex, upon = "I —_ 
giving notice to the defendant, or his at- try it the next 
torney, on the day on which it ſhould have fittings upon 
been tried before the riſing of the court. notice. 
Mich. 4 Ann. 

If the cauſe is not tried the day of the If cauſe made 
ſitting, it is then made a remanet by the * Terre. 
marſhal of courſe, pay him 5 g. get your 

diſtringas; alter the return to the day after 

the next fittings; reſeal the diſtringas; pay 

1d, annex it to the record again, as there is 

no occaſion for the ſheriff to return a new 

pannel, nor 1s there occaſion for a new 

ſtamp. 

When the record is done, make an zuci- How to enter 
pitur on a roll (which get of Mr. Heberden, the flue, and 
or Mr. Adams) firſt entering thereon the Rn 
term the iſſue is joined, warrants of attorney ; 
for plaintiff and defendant, and part of the 
memorandum of the iſſue; take your ½ue 
and record to the clerk of the judgments, 
who enters the iſſue, marks the roll, record, 
and iſſue paper, pay him 35. 64. for the firſt 
ten ſheets, and 15. for ſix more); if your 
iſſue ſhould be of an old term, and your 
entries have not been made before, firſt get 
number-roll at Mr. Way's office of the 
term iſſue is joined, then make out a dorgret 
for the entry, and docquet ſame) take record 
to Mr. Way's office, who will paſs ſame, 
pay 75. 6d. for the firſt 8 ſheets, and 7. 
for every other 8, and 6 4. to the ſealcr. 
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How to pro- 


ceed at the 
aſſizes. 


Feuire Facias. 


Record. 


If at the aſſizes, the iſſue is entered the ſame 
as before, and record is paſſed at the ſame 
office (Mr. Way's), with the clerk of the cir- 
cuit in which the cauſe is to be tried; | 
the venire returned in town with the under- 
ſheriff, pay him 25. 64. fend the diftringas 
and venire into the country annexed to * 
record, and the writ and record are to be 
entered together, before the firſt ſitting of 
the court, after the commiſſion- day (except 
in the counties of Tok and Norfolk) and 
there to be delivered, and entered with the 
marſhal, before the firſt ſitting of the court, 
on the ſecond day after the commiſſion- day. 
Trin. 10 11 Geo. 2. Hil. 14. Geo. 2. Fee 
for entering the record is 14s. 8 d. 


Fenire and Diſtringas. 


Then ſue out venire and diftringas (both. 
of which are ſealed only), get the 4iſtringas 
returned at the ſheriff's office, pay in Mia- 
dleſex 145. 8 d. in London, if common, 45s. 
4 d. if ſpecial, 85. 8 d. and annex it to the 


record with the panel. 


George the third, Sc. to the ſheriff of Oc. 
gr ecting. We command you that you cauſe 
to come before us, at n on 
next after (here inſert ſome return- day 

before the trial) 12 free and lawful men of 
the body of your county, each of whom 


having 107. by the year, of lands, tene- 


ments or rents, at the leaſt, by whom the 
truth of the matter may be the better known, 
and who are in no wile akin either to A. B. 
the plaintiff, or to C. D. the defendant, to 


Make 
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make a certain jury of the country between 
the parties aforeſaid, in a plea of treſpaſs on 
the caſe (or as the caſe may be) becauſe as 
well the ſaid C. D. as the ſaid A. B. between 
whom the contention thereupon is, have put 
themſelves upon that jury, and have there 
then the names of the jurors, and this writ. 
Witneſs, William earl of Mansfield, at Weſt- 
minſter, (the firit day of the term in which 
the cauſe is to be tried,) in the 211t year of 
our reign. | Stormont and Way. 

If it is where one defendant lets judgment go 

by default, and the other pleads to iſſue, after 
the words, © to make a jury of the country, 
« between the parties aforeſaid,” add theſe, 
ec as well to try the iſſue between the ſaid 
e A. B. and C. D. joined, of a plea of treſ- 
* paſs on the caſe, as to inquire what da- 
« mages the {aid A. hath ſuſtained by rea- 
« ſon of the not performing the ſaid pro- 
* miſes and undertakings, by the ſaid &. 
* made, as for his coſts and charges by him 
«© ſuſtained in this behalf, whereof it is con- 
« ſidered that the ſaid A. ought to recover 
* his damages, becauſe as well the ſaid 
K. as the ſaid A. between whom the con- 
© tention thereupon is, have put them- 
© ſelves upon that jury, and have there 
« then the names Sc.“ 

It there are two ſheriffs, and one is inte- 1f ge are 
reſted in the cauſe, or related to either of parties, the 
the parties, the venire ſhould be awarded to Cereaer to re- 
the other only; or if both are intereſted, turn Zee. 
then to the coroner of the county. 

George the third, Sc. To the ſheriff of Commer 2&/ 
Sc. greeting: We command you that you . 

| diſtrain 
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Cenire and Diſtringas. 
diſtrain the ſeveral perſons named in the 
panel annexed to this writ; the jury ſum- 
moned in our court before us, between A. B. 
plaintiff, and C. D. defendant, by all their 
lands and chattels in your bailiwick, ſo that 
neither they, nor any one of them, lay their 
hands upon them, until you ſhall have fur- 
ther command therein from us; and that 
you anſwer to us of the iſſues thereof, ſo 
that you may have their bodies before us at 
Weſtminſter, on next after (here in- 


ſert the firſt return- day after the trial) or 


before our right truſty and well- beloved 
William earl of Mansfield, our chief juſtice 
aſſigned to hold pleas, in our court before 
us, if he ſhall firſt come on (the day of 
trial) if in London, ſay, at the Guildhall of 
the city of London aforeſaid; if in Middleſex, 
ſay, © at Weſtminſter-hall, in the county of 
« Middleſex ;” if at the aſſizes ſay, © before 


e gur juſtices aſſigned to hold the afſizes in 


« your county, if they ſhall firſt come on” 
(the day of trial) az (the place where 
held) in your county according to the form 
of the ſtatute in that caſe made and pro- 


vided, to make a certain jury between the 
faid parties, of a plea of treſpaſs on the caſe, 


(as the action 1s) and to hear their judg- 
ment of many defaults, and have there then 
the names of the jury, and this writ. Wit— 
neſs William earl of Mansfield, at Weſtmin- 


Return of the ſter, the 12th day of February, in the 22d 


Venire. 


Diſtringas for 


year of our reign. Stormont and Way. 
George, Sc. to the ſheriffs of London, 


a ſpecial jury, greeting: We command you, that you di- 


ſtrain John Ling, of Coleman ſtreet, Joſeph 
| Lancaſter, 


Ie" 5 > 
8 * 1 4 
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Tancafter, of Queen: Nreet, and ſo on, till 
you come to the end of the maſters liſt, 
then add, (Merchants), the jury ſummoned 
in our court before us (as in a common one) 
and if there is a view after the word (default) View. 
add this, * And in the mean time, ac- 
« cording to the form of the ſtatute in 
ce ſuch caſe made and provided, we com- 
ce mand you, that you have ſix of the firſt 
« 12 of the faid jurors, or as many more of 
© them as you ſhall. think fit, to take a 
« view of the place in queſtion, on the 
« day of and that the ſaid jurors meet 
© on the ſame day, at the houſe of 
* (as in the rule) in your city, and proceed 
« from thence to view the ſaid place, in 
ce the preſence of 7. B. on the part of the 
« plaintiff, and G. H. on the part of the 
tc defendant, appointed by our court be- 
te fore us, to ſhew the ſaid place to ſuch of 
3 « the ſaid jurors as ſhall come to view the 
; « fame; and that you make appear to us 
; % at Meſtminſter, on the ſaid day, in what 
e manner you ſhall have executed this our 
„ precept, and that you have then there 
&« this writ. Witneſs, Sc.“ 
It a view ſhall be had by any of the 
_ jurors, whether they ſhall happen to be ſix, 
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or any particular number of the jurors, Who Fl 
ſhall be mutually conſented to, yet the ſaid v0 
trial ſhall proceed, and no objection ſhall be 1 


made, on either ſide, on account thereof, or 
for want of a proper return to the ſaid wWrit. it 
4 Burr, 253. it 
If you have witneſſes, and they will not 
appear, make out a /ropuns, Which is as 
follows: 


we 
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uten 


P George 
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Sal pana to 


reftify. 


Præcipe for 


Sal pœha. 


\ 


| Subpoena. 
George the third, Sc. To (the witneſs by 
name, you may put four in a writ) greet- 


ing: We command you, that, all excuſes 


being laid aſide, you, and every one of you, 
be, in your proper perſons, before our right 
truſty and well beloved William Earl of 
Mansfield, our chief juſtice, aſſigned to hold 
pleas in our court before us, at the Guild- 
hall of the city of London, or, © at Weſt- 
ce minſter hall in the county of Middltſex” (if 
in Middleſex) ; if at the aſſizes, ſay © before 
« our juſtices, aſſigned to hold the afſizes in 
« and for the county of on the day of 

« at in the ſaid county,” to teſtify all 
and ſingular, what you, or either of you, 
know in a certain cauſe now depending, 
undetermined in our court before us, be- 
tween A. B. plaintiff, and C. D. defendant, 


of a plca of treſpaſs on the caſe, (as the 


action 1s), and at that day to be tried by 
a jury of the county; and this you, or any 
of you, are by no means to omit, under the 
penalty, upon each of you, of 100/, Wit— 


_ neſs, Sc. Stormont and Way. 


Tefte the Subpana the laſt day of term. 
Middleſex fubpena, to teſtify between A. B. 
plaintiff, and C. D. defendant, on the part 


_ of the plaintiff, to be ſigned by Mr. Lie- 


berden, pay 15. 8 d. and 7 d. ſeal; ſerve 
each witneſs with a copy; Pay 1s. in town; 
if in the country, the party muſt have his 
expences tendered him, and that reaſonable. 
2 Stra. 1150. nor will the court grant an 
attachment without perſonal ſervice. Sir. 
1054. and witneſſes are to have reaſonable 
notice. , 510. 
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Stbpcena, 11 
ik 4 witneſs ſhould be detained in priſon, If he is in 
the following habeas corpus may be had, to Priſon. 


ade DE LS LES IK 


q 
1 

bring him into court as an evidence, on q 

I leaving which, the gaoler muſt bring him A 

+ George the third, Fc. To the Marſhal of Habeas corpus j 

5 our priſon of the Marſbalſea, greeting: (or 4% !*fificas- 

Y to the perſon in whole cuſtody he is) We _ 

5 command you, that the body of Fobn Wall, 

1 in our priſon, under your cuſtody as it is 


ſaid, detained under ſafe and ſecure con- 
duct, by whatſoever name the ſaid John 
J”all may be called in the fame, you have 
before our right truſty and well beloved 
William Earl of Mansfield, our chief juſtice, 
aſſigned to hold pleas in our court before 
us, at Weſtminſter-hall, in the county of 
KMiddleſex, © or at Guildhall in the city of 
London; (if at the aſſizes) © before our 
&« juſtices affigned to hold the aſſizes in and 
« for the county of Oxford, on Monday the 
M day of next, at Oxford in the ſaid 
© county,” by nine of the clock in the fore- 9 
noon of the fame day, there to teſtify the 
truth, according to his knowlege; in a cer— 


tain cauſe now depending in our court be- 


fore us, and then and there to be tried . 
between A. B. plaintiff, and C. D. defend- 3 
ant, in a plea of treſpaſs and aſſault (as the 11 
action is) and immediately after the ſaid John If 


Mall ſhall then and there have given his 
teſtimony before the ſaid chief juſtice (if in | 
town); if in the country, © before our ſaid it. 
© Juſtices”, to return him, the ſaid John | 
Hall, to our ſaid priſon, under fete and 
tecure conduct, and have you there then 

P 2 this 


Subpoeng. 
this writ. Witneſs William Earl of Man 
field, at Weſtminſter, Sc. Stormont and Way, 


A præcipe, as before, is made, ſign it 


with Mr. Heberden; 65. 8 d. in term; 75. 
8 d. vacation; ſeal 7 d. but you muſt firſt 
get a judge's fiat thereon, upon an affidavit 
made by the party who applies, that he is a 
material witneſs on his part; then ſign and 
ſeal the ſame, and leave it either with the 
Marſhal or gaoler, in whoſe cuſtody the wit- 
neſs is. 4 Burr. 1440. | 


Examining Witneſſes on Tnterrogatories 
before a Judge. 


If after iſſue delivered, and notice of trial 
given, a witneſs that is material on either 
fide, is going abroad, or beyond ſea, fo 
that he cannot be had at the trial, the party 
who wiſhes for him, may apply to the court 
for a rule, that he may be examined as a 
witneſs, before one of the juſtices of this 
court; it 1s a rule to ſhew cauſe, and the 
motion 1s made upon affidavit of his being 
material on the part he is to be examined, 
without whoſe teſtimony you cannot pro- 
ceed to the trial, and that he 1s going to 
Scotland, Ireland, or out of the kingdom, on 
ſuch a day; counſel's fee is 105. 6 4. for the 
rule to ſhew cauſe, and one guinea to make 
it abſolute; rule 5 5. ſerve it on the attor- 
ney on the other fide; make affidavit of the 
{ervice, on which the rule will be made 
abſolute, if no good cauſe ſhewn. Notice 
mult be given on the other ſide, of the time 
he is examined, ſo that the other party 5 

ä | : 


R 1 
Td 8 7 


. * 1 RCCC 
8 ö n ve &: '2 tot - 25 e * 32 
VVV 


, - Fr; Fes 

wo 8: e 

e —_ n 
EN STi: rs 
5 * * * 


— CE 0 Es ar IT 3 - ITE. 7 


of — ＋ * 
——ͤA— 


— 


n 


Interrogatories. 213 


be at liberty to file interrogatories, and 
croſs- examine him on his part. i 
If it is in vacation, application muſt be In vacation, 


made in a ſummary way; get a ſummons ajudge's fum- 
5 from a judge, to ſhew cauſe why A. B. ar 
” material witneſs, may not be examined, on 


— — * 3 — F 


1 2 
2 
—.— 


the part of the plaintiff, on interrogatories, 
and upon producing the like affidavit as 
before, no cauſe being ſhewn to the con- 
trary, the order will be granted, | 
The witneſs is to be taken to the judge's Where to take 
clerk, who examines him, and the interro- Witneſs. 
gatories are to be left there, and he is to be 
{worn upon them, after he is examined on 
both ſides, the judge's clerk will deliver 
out copics of the depoſitions. The inter- 
rogatories are to be ſigned by counſel, for 
which you pay him one guinea; ingrols 
them on a double 124. ftampt parchment. 
« l[aterrogataries to be adminiſtred to 7h The frm of 
« Denn, a witneſs to be produced, ſworn, {zterroga- 
© and examined, on the part and behalf of““ 
« A. B. plaintiff, againſt C. D. defendant, 
© before Francis Buller, eſquire, one of the 
Juſtices of the court of our lord the king, 
before the king himſelf, purſuant to a rule 
of the ſaid court, made on Wedneſday next 
after 15 days of Saint Martin, in the 22d 
year of his majeſty king George the third, 
or if it is an order ſay, (purſuant to an or- 
* der of the ſaid zuftice of our ſaid lord the 
king, made the day of 1782.) 
Do you know the parties, plaintiff and de- 7mprimi:. 
fendant, in the title of theſe interrogatories 
named, or either, and which of them, and 
how long have you known them, either, and 
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Secondly. 


Lat interro- 
Bator)q: 


Interrogato- 
ries for deſen- 
gant. 


Interrogatories. 


which of them ? declare the truth, and your 
knowledge herein. 

Look upon the deed or writing now pro- 
duced and ſhewn to you, at this the time of 
your examination, marked with the letter A. 
and purporting to be, Sc. was ſuch deed or 


writing ſealed and delivered in your preſence, 


and by whom? were you a ſubſcribing wit- 
neſs to the ſealing and delivering thereof? 
and is your name indorſed and ſet as a wit- 
neſs thereto of your own hand-writing? and 
do you know the hand-writing of tie other 


witneſs, or witneſſes, thereto ? and is or are 
the name or names of ſuch witneſs, or wit- 


neſſes, of the proper hand-writing of ſuch 
witneſs or witneſſes? and did you lee them 
ſet any, and which of their names as ſub— 
ſcribing witneſs or witneſſes thereunto ? ſet 
torth the particulars at large, according tg 
the beſt of your knowledge, remembrance, 
and beljef, and the truth declare. 

Laſtly, do you know of any other matter 
or thing, or haye you heard, or can you ſay 
any thing touching the matter in queſtion in 
this cauſe, that may tend to the benefit and 
advantage of the complainant in this cauſe, 
beſides what you have been interrogated un- 
to? declare the ſame fully and at large, as 
if you had been particularly interrogated 
thereto. | TD. 

Iuterregadories to be adminiſtred to Ar- 
chard Fenn, a witneſs to be produced, wort 
and examined on the part and behalf of C. 
P. the defendant, at the ſuit of A. B. be- 
tore, Sc, 

Mitlimus, 
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Miftimus. 


George the third, &c.. To our juſtices of Mittimus to a 
our county palatine of Cheſter, greeting: The OE pala- 
tenor of a certain record before us at Weſt __ 

g | 3 No wenire or 
minſter, between A. B. plaintiff, and C. D. ,.,. _ i; 
defendant, in a plea of treſpaſs on the caſe, neceffary, but 
we ſend you incloſed herein, commanding vou pals the 
that you (having inſpected the ſame) by our ſn in the 
writ of our ſaid county, do command the Me FY, 
ſheriff of the ſame county, that he cauſe 12 the iu. 
free and lawful men of the body of the only. 
county, to come before you at your next 
ſeſſion, after this writ ſhall be delivered to 
you, each of whom having 101. a year at leaſt 
of lands, tenements, or rents, by whom the 
truth of the matter may be the betrer known 
and inquired into; and who are in no wiſe 
related either to the ſaid A. or to the afore- 
ſaid C. to recognize and make a jury of the 
county between the ſaid parties, in the plea 
aforeſaid, becauſe as well the ſaid 4. as the 
the ſaid C. between whom the controverſy is, 
have put themſelves upon that jury; and 
allo that you make ſuch further proceſs 
againſt the ſaid jurors, fo to be impannelled 
between the ſaid parties as are in this behalf 
uſed and commonly made, according to the 
law and cuſtom of the ſaid county, until the 
iſſoe aforeſaid between the ſaid parties ſhall 
be fully tried; and when the verification and 
iſſuc aforeſaid {hall be there made and tried 
before you, then do you ſend the record of 
the ſaid plaint, together with every thing 
that ſhall then and there be done before you 
therein, and alfo this writ before us at Ve- 

1 4 | minſter 
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Nule for 


judgment, 


Mittimus. 


minſter at a certain day which you ſhalt ap- 

oint to the ſaid parties, to be there to hear 
judgment thereupon. Witneſs William, FAY 
of Mansfield, &c. | 


Stormont and Way. 
Poſtea. 


When the cauſe is tried at the ſittings in 
London or Middleſex, the aſſociate delivers 
the party for whom the verdict has been 
given, the record, and he afterwards indorſes 
the Poſtea from the aſſociate's minute on the 

anel. 

The court fees are about 2 J. 18 5. 6d. for 
the plaintiff's verdict, on a nonſuit about 24. 
15. defence 11. 18s. od. If the cauſe is 
tried at the aſſizes, the aſſociate keeps the 
record till the next term; and he indorſes 
the poſtea, his fee is received for this at the 
trial. 

Upon the return day of the diſtringas, give 
a rule for judgment on the poſtea, which en- 
ter at the clerk of the rules, and is given on a 
lip of paper thus, A. B. againſt C. D. Rule 
for judgment on poſtea, pay 1s. 10d. this is 
a tour day rule in full term (and Sunday or 
any Holiday on which the court does not fit, 
are not to be accounted), unleſs the rule be 
entered on the laſt day of term, or within 
four days after; during which four days the 
party againſt whom the verdict paſſed, may 
move the court in arreſt of judgment, or for 
a zee trial; if neither of theſe be done, 
ſtamp the gaſtea with a double 2s. 64. get 
the poſtea marked deliberatur, with Mr. 2 
ter, clerk of the common bails, pay him 64. 

then 
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then carry ſame to the maſter, and he will 
tax the coſts de incremento, and ſign final 
Judgment. 7 - 

A rule for judgment, where the cauſe is When rule 
tried within term, may be giyen at any time for judgment 
within four days after the end of the term; may be given, 
but ſuch rule cannot be given before the 
day in bank. De, 

If the plaintiff becomes nonſuit, no rule 
is neceſſary, but coſts may be taxed imme- 
diately after the day in bank, 


Taxing coſts. 


If you have extra coſts, an affidavit of ex- 
pences 1s neceſſary to be made before you 
tax them; in country cauſes, affidavits are 
generally made, and if ſworn there, you muſt 
file it with Mr. Cowper, the clerk of the ll 
rules, who makes a copy for the maſter, pay 6 


him 8 d. per ſneet beſides duty. 

It is uſual, amongſt fair practiſers, to give Rule to be 
the oppoſite ſide notice of taxing coſts, with- Preſent. 
out a rule; but if not, he may apply to the 
clerk of the rules for one to be preſent, | 
pay 45. ſerve copy on the attorney of the 1 
other ſide, and he cannot tax them without in 
notice. If either party die before execution I 
iſſued, a /cire facias muſt iſſue firſt, 8 and g 
W306. 10% 

In the King's Bench. 
A. B. plaintiff, and C. D. defendant. 

A. B. of, Sc. the plaintiff in this cauſe, Affdavit to 
and E. B. of, Sc. attorney for the above increaſe die 
named plaintiff, ſeverally make oath, and lbs. 
tay, and firſt this deponent E. B. for himſelf 
faith, that notice of trial was given in this 

| cauſe 
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Cofts. 
cauſe for the laſt aſſizes to be holden at Ox- 


ford, that he did cauſe three ſubpœnas to be 
iſſued out on the part of the ſaid plaintiff; 


and that A. L. of, Ce, C. L. of, Sc. E. . 


of, Sc. G. H. of, Sc. J. K. of, Sc. (here 
inſert the names of the witneſſes, and their 
places of abode, with their addition of trade, 
Sc.) were all of them ſeverally ſubpana'd 
on the part of the plainriff, and that the 


place of reſidence of the ſaid A. L. C. L. and 
G. H. is diſtant from this deponent 12 miles, 


and this deponent further ſaith, that all the 
ſaid witneſſes were material and neceſſary for 
the ſaid plaintiff; and that the ſaid 4. L. 
Sc. were all paid with their ſubpœna's 15, 
each, and that the ſaid A. L. Sc. (here again 
name the witneſſes) were neceſſarily abſent 


from their places of abode in going to and 


returning from the ſaid aſſizes three days; 
and this deponent was alſo neceſſarily abſent 
from his place of abode three days, and that 
the uſual place of abode of the ſaid A. L. is 
diſtant from Oxford 37 miles; that the uſual 
place of abode of the ſaid C. L. is diſtant 
from Oxford aforeſaid 10 miles; (go on here 
and ſhew the diſtance of every witneſs from 
the aſſize town) and this deponent further 
faith that the ſaid A. L. was very old and 
infirm, and that he was obliged to hire a 
poſt-chaiſe for her, from her place of abode 
to the ſaid aſſizes, and back again, (ſhe the 
ſaid A. L. not being able to travel in any 
other way) and that he did pay for the ſame 


the ſum of 5. 105. and that he did alſo 


pay to her for her loſs of time, trouble, ani 
expence, the ſum of 47. 45, and this depo- 
| nent 
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nent further ſaith, that he did pay to the 
ſaid C. L. E. T. C. L. Fc. for their loſs of 
tune, trouble, and expence, the ſum of 310. 
105. Od. And this deponent further ſaith 
that his brief conſiſted of five ſheets of pa- 
Per, and that he did pay to Mr. Bearcreft 
with his brief and clerk, 41. 65. 6 d. and to 
Mr. Baldwin and his clerk 2 J. 45. 64d. and 
the following court fees, to the marſhal for 
entering the caule 18s. to the jury, tipſtaff, 
and bailiff, 14s. to the marſhal and cryer, 
17s. and to the aſſociate 11. 15 3. 6d. and 
this deponent A. B. for himſelf ſaith, that he 
did pay for the expence of himſelf and wit- 
nefles pending the ſaid trial, the ſym of 51. 
105, 64. | 
Sworn, c. 
It is impoſſible to. form a general prece- 
dent for an affidavit of increaſed coits, as 
_ every cauſe varies ſo much in expence and 
circumſtances, therefore you have nothing 
more to do than ftate the facts, but it 
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mult be with certainty, as the maſter cannot l 
aſcertain the expences of the witneſſes with- i 
out; and with that you are to ſhew that 1 
every thing is neceſſary and material as far as | 
your belief goes, to be produced on the part 3 
of your client; and the place of abode of | 
your witneſſes mult alſo be ſhewn, with their 1 
diſtance from the place where the aſſizes are | i 
held, otherwiſe they cannot be allowed for. | f 
It there is a ſpecial verdict or caſe made, Special ver. fl 
the plaintiff's attorney, with the defendant's, dict. L 
muſt get the ſame drawn and ſettled by | 
counſel who fign the draft, which is left with 


the clerk of the nf prias, to be copied for 
each party; then the whole proceedings are 
entered f 
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is moved for 
in the ſame 
manner as on 
demurrer. 


Arreſt of 
judgment. 


Special Gerdick. 


entered in form on the roll, docqueted and 


filed of record, which roll is marked by the 
The conſilium clerk of the papers, on producing a coun- 


ſel's hand to a conſilium paper, © read,” carry 
conſilium paper to the clerk of the rules who 
draws up the rule for counſel to be heard, pa 
55. then take ſame again to the clerk of the 
papers, who enters the caufe upon producing 
the rule, pay 15s. 64. ſerve ſame on the at- 
torney for the defendant. 

Copies of the whole record, and ſpecial 
verdict or caſe are to be made for the judges, 
the ſame as in the demurrers, and left with 
them two days before argument. Alſo coun- 


fel muſt have their briefs, with a copy of the 
ſpecial verdict, | | 
Of arreſting the Judgment. 

If the party would arrett the judgment 
after verdict or inquiſition of damages, the 
roll muſt be brought into court upon the mo- 
tion, and markt by the clerk of the papers, 
pay the clerk of the treaſury 15. 6d. It 
mult be made within four days next after 
the rule for judgment given, ſo that it may 
be in fact on the fifth day; it is a rule to ſhew 
cauſe, therefore needs no notice to be given, 
nor yet an affidavit to ground it, as it ariſes 
out of the record; and after judgment upon 
demurrer, there can be no ſuch motion made, 
as the court will not ſuffer any one to tell 
them that the judgment they gave, on ma- 
ture deliberation, is wrong. Stra. 425. and 
the court will, after verdict, over rule an ob- 
jection which they would have liſtened too 
on demurrer, 151d. | | 

The plaintiff, on an iſſue tendered by the 
defendant, joined the iſſue thus: * and the 
| Co aforeſaid 
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arreſting Judgment and New Trial. 


« of oreſaid defendant doth the like,” inſtead 
of ſaying, © and the aforeſaid plaintiff doth 
the like,” and this being objected in arreſt of 
judgment, the objection was over-ruled, and 
the judgment eſtabliſhed. 4 Burr. 1703. 


New Traal. 
If the party againſt whom the verdict is 


obtained wiſhes for a new trial, the ſame 
muſt be moved for within the four days in- 
cluſive; and the motion is generally made 
on an affidavit (unleſs it ariſe from a verdict 
given contrary to evidence, a miſ-direction 
of the judge at zi prius, or where the jury 
have given exceſſive damages) of ſome new 
matter being diſcovered ſince the trial. 

But they will not grant a new trial in pe- 
nal actions. 3 Fl. 59. 

A new trial may be granted a ſecond time, 
if the reaſons for granting are ſufficient. 4. 
Burr. 2108. | | 

A new trial may alſo be granted in eject- 
ment, and after a trial at bar, 4 Burr. 2224. 
Str. 1105. 


In an action for a libel, it was refuſed, 


though found againſt the evidence for the 
defendant, becaufe it was no matter of con- 


tract, no ſpecial damages laid or proved, but 
only a vindictive action; and courts of juſ- 
tice will not aſſiſt the paſſions of mankind. 
Burton v. Thompſon. 2 Burr. 665. | 
A new trial may be granted after a nonſuit, 
if improperly directed by the judge. 3 1/7. 
146, 338. 4 Burr. 1986. or upon proper and 
ſufficient grounds. . 

It is ſeldom granted but upon payment of 
coſts, unleſs the judge, ſpecially at z7f prius, 
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222 15 New Trial. 
orders it to be moved for; but it is diſere- 
tionary in the court. 3 Burr. 1846. 
ll A writ of enquiry may be ſet aſide for ex- 
1 ceſſive damages. bid, | 
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5 How to move It is a rule to ſhew cauſe, therefore un- 
0 for a new neceſſary to give notice to the oppoſite par- 


| trial, ty; draw up rule and ſerve it, and the day 


| before 1t comes on to be heard, ſpeak to the 
9 chief juſtice's clerk, or judges clerk, who tried 
i the callſe, to bring his book to I”eftminſeer, 
j (or if it be a judge of another court), ſpeak 
0 to the clerk for the judges report as ſoon as 
i moved for, who will deliver it to the puiſne 
judge of the court where the cauſe was tried, 
if the judge on the report declares himſelf 
ſatisfied with the verdict, it will be difficult 
to obtain a new trial ; on the other hand it 
1 may be granted. | 

iy If verdict fet If the verdict ſhould be ſet aſide, draw up 
1 aſide, how to rule and ſerve it; and if it be on payment 
proceed. of coſts, they muſt be forthwith paid, the 

0 rule being conditional; the iff prius record is 
i, | not to be engroſſed anew, but the jurata muſt 
. be altered as to the return, and the record 
he muſt be paſſed again; but no new entries 
0 are made or paid for, nor is there a new ſtamp 
. requiſite, but a new ringas muſt be ſued out. 
| | 
1 
| 


| Of docquetting and carrying in the Rolls. 
li The roll, or entry of the 7/ue, or plead- 
i ings between the parties, is to be fairly wrote, 
| with a ſtrong hand on parchment cut out for 
| the purpoſe, leaving a margin of an inch, 
and room for the preſs. Rule Hill. 1657. 
All the pleadings are to be entered on the 
it roll, and when you have occaſion to turn 


i over, begin over againſt the firſt line of 


Docquetting Rolls. 223 


the warrant of attorney, leaving an inch 
margin. . ; 

If there be an ie joined between the par- 
ties, the roll muſt be filed of that term in 
which the i ue is joined. 

If an interlocutory judgment is ſigned, 
the term, in which that is ſigned, muſt be 
inſerted on the roll. 

If on a confeſſion, or by warrant of attor- 
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1 
| ney, the ſame term as you ſign it mult be in- | 
| ſerted, as thus: As yet of Trinity term, in | 
the 22d year of the reign of king George the q 
i Third, Witneſs William Earl of Mansfield. | 
| Then enter the warrant of attorney for the 1 
c plaintiff, and defendant, with a memorandum, as | 
under title i ue; but if the plaintiff be aon- | 
proſſed, either for want of declaring, reply- | 

ing, or entering his iſſue on record, then enter J 
the defendant's warrant of attorney only on i 
| the roll, he being then out of court. i 
. You have two days before every eſſoign When to care | 
a day of the term to docquet, and carry in the ry the roll in. | 
f rolls of the preceding term; therefore, theſe | 
4 entries are generally at leiſure, and if not | 
: done, you pay a poft terminum of 45. 8 d. for j 
| the number, 15. more to the clerk of the i 
4 judgments. 4 
Go to the clerk of the judgments, King's Docquetting | 
I Bench office, (if it is in the fame term your 794% h 
- ue is entered, or judgment ſigned), with i 
1 whom the number rolls are left, and get of | 
A him as many numbers as you want, ſubſcribe 1 
9 your name on the docquet, then make out the 0 
docquet paper; but if your decguet is of a | 
be | preceding term, then you get a number roll 
in at the nf prius office, Weſtminſter, or at Mr, 
of = , gfe firſt, for which you pay 45. 8 4. | 
he 9 carry | 
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224 Docquetting Rolls. 
carry the roll to the clerk of the judg. 
ments, and he will enter it. Make out your 


docquet paper thus, 
Docquet pa- The entry of C. K. gentleman, one, &c. 


per. of the term of the holy Trinity, 22d Geo, 3, 


1782. 
| Roll, 
London, Iſſue joined in caſe betwen” 
J. D. plaintiff, and Ri- 
chard Fenn, defendant, on 
a plea of non aſſumpſit. 
Middleſex. The like iſſue in aſſault, 
between A. B. plaintiff, | 


500 


a plea of not guilty, and 
ſon aſſault demęſne. 
Middleſex, The like iſſue in debt, be- 
tween A. B. plaintiff, and 
C. D. defendant, on a 
plea of non eſt factum. 
Surry, Judgment by default in 


and C. D. ee on cor 


£02 


caſe, between A. B. plain- þ 503 


| tiff, and C. D. defendant. 
Surry. Judgment by confeſſion, 
between A. B. plaintiff, 
and C. D. defendant, for 504 
64.1. debt, and 63s. coſts. 
Middleſex. Judgment by nil dicit, be- 
tween A. B. plaintiff, and 
C. D. defendant, for 6001. C 505 
debt, and 63s. damages. 
Middleſex, Entry of two ſcire facias's] 
in debt, between John 
Doe, plaintiff, and Ri- 0 0b 


chard Roe, defendant, for 
1000 J. debt, and 63s. 
damages. 9 


Middleſen. 
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Oocquetting Rolls. 


Middleſes. Entry of one ſeire fecios, 
between, &c. with an a- 
ward of the ſecond for e 507 
1000/7. debt, and 63s. da- 
mages. 

Middleſex. Judgment of afjets in fu- 
{uro between A. B. plain- 
tiff, and C. D. executor 3 
of J. D. deceaſed de- 50 
fendant, for 1001. debt, | 
and 10. damages. 

Carry this paper to the clerk of the judg- 
ments, and if all your entries are paid for, he 
will docquet them by marking them, pay him 
3s. then go to the clerk of the Treaſury, 
who waits without that office, and file the 
rolls with him, he pays you 44. for every 
warrant, and files them in the T reaſury. 

If the roll is already carried in, which is 
often the caſe after ue joined, and before 
trial, and which the defendant may compel 
the plaintiff to do, by ſerving him with a rule 
to enter the ue, tne paſtea or inquiſition with 
the maſter's allocatur thereon is carried to 
[Hefte nJcer to the Treaſury, and the clerk on 
leaving it will enter up the judgment on the 
roll, pay him 25. for inquiry. 

By the 4 C 5 e. 20. /. 3. Ne 
judgment not docquelted and entered in 
the books, ſhall affect any lands or tene- 
ments as to purchaſors or mortgagecs, or 
have any preference againit he! Its, cxecu- 
tors, and auminitrators, in their admini- 
ſtration of their anceſtors, reſtators, or la- 


teſtate's eſtates.' 5 
2 It 
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Certificate of 


Docquetting Rolls. 

It is a great pity that the legiſlature does 
not interfere, by way of penalty upon the 
attornies for not carrying in their rolls; or 
that this court does not make a rule to en- 
force them to be filed of record at the times 
mentioned in the rules, as it tends to great 
inconvenience, and makes the young prac- 
tiſer very ignorant in his profeſſion, for by 
making the entries compleat, he thereby pets 
properly ſkited in the art of good pleading, 
Vide 2 Burr. 723. 

It defendant has either a freehold, or leaſe- 
hold eſtate in Middleſex or York, you may 
regiſter the judgment, which will affect them 

rom the day of the regiſtering. 


A Memorial of a Judgment. 


A memorial to be regiſtered purſuant to 
the ſtatute, E9c. | | 
Of a judgment in his majeſty's court © 
King's Bench, of Trinity term, in the 22d 
year of the reign of king George 3. between 
John Stokes, plaintiff, and Kzchard Fenn, de- 
fendant, in a. plea of debt for 10007. and 
635. damages. 
do hereby certify that judgment was 
ſigned in the above cauſe the 19th day of 
June, 1782. Edward Benton, 
7. B. clerk to A. B. of, Cc. gentleman, 
maketh oath and faith, that he was preſent, 
and did fee Edward Benton, eſq. ſecondary 
of the court of King's Bench, ſign the cer- 
rificate of the judgment in the memorial 
above mentioned. J. B 
Sworn, Sc. 
Ingroſs 


+. i 
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Ingroſs this on a piece of parchment, with 
a treble 6 4. ſtamp thereon, Carry 1t to the 
maſter of the King's Bench office, and he 
will, on ſeeing your paſtea, Ingquifition, or 
judgntent-paper, ſubſcribe the certificate; 
{wear the alidavit before a majter in Chan- 
cery, or a judge of the court where the judg- 
ment is vbrained ; ; and when done; file it 
with the regiſter in Bell-yard, pay the ma- 
ſter 25. 64. oath 15. and 55. filing. 
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Conutiuuuunces. 


If your cauſe be not tried the ſanie term Contindance 
the ue | is delivered, the vente mult be con- or the venire. 
tinucd on the roll, by wrcecomes mon mißt: 
grebe; as ſuppoſing an 7/J#e joined in Eofter 
term, and the cauſe not tried unti! T1 mnity ; : 
then after the award of the firſt vexire e tbe 
© {ame dan is geben to the perites aforeſaid, at 


— 
— — . SANS - 
1 — Cs — ; rr 


te the fame place.” Add this, 60 At which 2 
* day "before our lord the ting, at Weſtmin- | 
BE « ſte, came the parties 8 by their at- j 
© tor Hies „5 and the fheriff did not re- J 
i turn the ſaid writ, nor did he do any thing f 
ec 


— 
— 


| therenpon ; abi tet a jury thereupon 
| come before our lord the ting, at Weſtmin- 
ter, on Friday next ofter "the morrocb 6 

the holy Trinity, twelve, &c. by WHOM, 
&c. and who neither, Ke. to recognize, 
% &c. the ſeme day is given to the parties 
* aforefaid, at the ſame place.” And if it be 4 
to Michoe/mas term; award a new vente over q 

to the firſt day, © af Tebich day, &c.” a 

above, in the ſame manner from term * 


0 term; then, if the cauſe is tried, go on the 
roll thus: 


AT 
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228 Continuances. 
Afterwards the proceſs being continued 
between the parties aforeſaid, of the plea 
atorelaid, by the juty being reſpited between 
them, before our lord the king, at VMeſtmin- 
/ter, until (the return of the diftringas), un- 
ifarrae al- Jeſs a the King's right truſty and well beloved 
e e Hilliam earl of MHangfeld, his majeſty's chief 
tue jefarla, Juſtice, aſſigned to hold pleas before the king 
unlels the himſelf, ſhall firſt come (on the day menti- 
king's jullices oned in the fr, at the Guildhall of the 
Se, city of London, according to the form of the 
mn bee] ſtatute in ſuch caſe made and ided, f 
lex, at Weſt- ; 3 e 4H 
- ainfter-hali, default of the jurors, becauſe none of them 
io che ſaid did appear; at which day before our lord the 
county. king, at Veſtiuinſter, comes the aforeſaid 4. 
B. by his ſaid attorney, and the faid chief 
b The ſaid juſtice®, before whom the ſaid iſſue was tri- 
14533 0: our ed, ſent hither his record had in theſe 
lord the King, words—4fterwards, that is to fay, (here 
enter the pe verbatim from the record,) to 
the word (therefore) leave that out, and ſay, 
« Tt is therefore conſidered, that the ſaid H. 
« B. recover againſt the ſaid C. D. his faid 
damages, by the ſaid jury, in form afore- 
Judgment © ſaid aſſeſſed; and alſo 417. for his colts 
_ «© and charges, by the court of our ſaid lord 
e, © the king, now here adjudged, to the ſaid 


A 
4. 
43 


"OT « A. B. by his aſſent, which damages in the 
ce whole amount to 1007. and that the ſaid 

Mexey. « C. be in mercy, c. | 
Le in debt, on It is therefore conſidered, that the ſaid 4. 
Vert, recover againſt the ſaid B. his ſaid debt, 


and the aforeſaid damages, by the ſaid jury 
in form aforeſaid aſſeſſed, and alſo 237. for 
his coſts and charges, by the court of our 
ſaid lord the king, now here adjudged of 

increaſe 


Jndgments. 


zncreaſe to the ſaid 4. by his aſſent; which 
damages in the whole amount to 23/. 15. 
and the ſaid B. in mercy, &c. 

And the ſaid C. by J. T. her attorney, 
comes and defends the wrong and injury, 
when Sc. and ſays, that ſhe cannot deny the 
ſaid action of the ſaid A. nor but that ſhe 
did undertake, and promiſe, in manner and 
form as the faid A. hath above complained 
againſt her, nor but that the faid 4, hath 
ſultained damages, by occaſion of the non- 
performance of the ſaid ſeveral promiſes and 
undertakings to 20. as he the ſaid A. hath 

above, in his ſaid declaration {uppoicd ; 
and thereupon the ſaid H. prays that the ſaid 
damages, ſo acknowledged, together with his 
expences and coſts, laid out by him about 
his ſuit in this behalf, may be adjudged to 


him. Therefore it is confidered, that the 
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02201 IN COU, 


ſaid A. recover againſt the ſaid C. his da- 
& 


4 
mages aforeſaid, ſo by — acknowledged, 
and alſd 10% fer his cofts and char ges, by 
the court of our lord the king now here 
N to the {aid . by his aſſent, which 

ald damages in the Whole amount to 304. 
= the ſaid C. in mercy 

If an executor, or e 1. 1 2 
judginent, and there are not ailets ſufficient 
he 1s hable to pay the coſts de bj Pro. 

therefore care ought to be taken before uch 


4 


judgment is confeſſed, that he receive no 
injury, 

it an execuior, or an adminiiratcr, plead a 
Falſe plea, that is, ſuch a plea as will 
xrperual bar to the plaintiff, and which, of 


4 ob, 


«\1 


25 en knowledge, he knows to be falſe. 


2 ſuch 
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If they ſuf- 
fer juzgment 
by default, li- 
able to debt 
and coſts. 


When they 
pay no coſts. 


Te þ 10 He ON 
aen-pf 4. 


Diſcontinu- 
ende. 


Judgments. 


ſuch as ne urques executor, or a releaſe made ty 
bimſelf, and it is found againſt him, the 
judgment wil be © ge bonis teſtaloris, fi Sc. 
« fe non de bonis propriis; for thereby he 
eſtrangeth himſelf from the teſtator, and 
the benefit of the will, and, by his oven 
falſity and ſolly, hath made his own goods 
chargeable. Rell, Aur, 530. Cro. Fac. 6 
191, Moor. 69. | 

If an executor ſuffers judgment to go 
againſt him by default, upon executing a 
writ of inquiry, he ſhall not give evidence 
of the want of aſſets, for he is ; ſtopped, as 
if it had been the caſe of an heir; for he 

hould have pleaded plene ad Imini#ravit, or 
ſpeci ally, what affects he has. 6 Med. 308, 
Ld Ray. 589. 531. and he is liable to cofts, 

Exccutors and adminiſtrators, when plain- 
tiffs, pay no coſts; for they ſue in aufer 
droit, that is, in right af their teſtator, and 
they are but truſtces ior the creditors, and 
not preſumed to be ſuficiently conuzant in 
the perſona] cantracts they repreſent; there- 
fore are not cemprehended within the ſta- 
tutes of 23 H. 8. f. 15. 4 Fag. 1. C. g. er & & 
9 . & M. c. 10. wh ich ve detendants 
coſts. 

But f an executor brings error of a Jud 
ment after a eva Tavit, "of ſhall pay colt 
Str. 677. 

An executor is liable to pay coſts on a 
non. pros, for not declaring, but not upon 4 
diſcontinuance. 3 Burr. 1584. 

But it is not in all caſes that an executor 
ſhall diſcontinue without paying coſts. For 
: it is plainly his own fault, he Mall nor 

have 


071. 


e232 1 Lady 


LY”) 


Judgments. 


have ſuch leave; fo in the caſe of not go- 
ing on to trial, if it is his own laches, he 
ſhall pay cofts. 1 Salt. 314. He ſhall not 
pay colts of a nonſuit. 4 Burr. 1928. 

On an action brought by an adminiſtra- 
tor azainſt an heir, plaintiff did not try ac- 
cording to his notice, the defendant moved for 
judgment as in the caſe of a nonſuit, where- 
upon the plaintiff undertook to try peremp- 
torily; wien the cauſe came to trial, the 
plaintiff diſcovered that the eſtate had been 
conveyed, and was then ſatisfied that the 
deed would be produced againſt him ; 
whereupon he declined going to trial, and 
now defired to diſcontinue without coſts : 
the court granted the motion, but the plain- 
tiff was not to bring any action, without 
leave of the court. 4 Furr. 1929. 
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In payment of debts, the executor muſt How they are 
obſerve the rules of priority; otherwiſe, on d pay debts, 


deficiency of aſſets, if he pays thoſe of a 
lower degree firſt, he muſt anſwer thoſe of 


a higher out of his ewn eſtate, Firft, he What debts 


may pay all funeral charges, and the ex- firſt. 


Pences of proving the will, and the like. 
Secondly, debts due to the king, on recerd, 
or ſpecialty. 1 Andr. 129, Thirdly, ſuch debts 
as are, by particular ſtatutes, to be preferred 
to all others; as the forfeitures for not Cu- 
Hing in woollen, money due on poors rates. 
30 Car, , £7 Geo: 2. £7: /* 3%, 
Fourthly, debts of record; as judgments (doc- 
ketted according to 4 & 5 Vn. and Mary, 
c. 10), Aatutes and recognizances. 4 Rep. 60. 
Cro. Car. 263. Fifthiy, debts due on /pe- 
cal contracts, as for rent, or upon bonds, 


22 4 cove> 


When he may 


retuin, 


Old method 


of obtaining 
judgment de 
£0125 Brepriis. 


Judgments. 
covenants, and the like under ſeal. Wentæv. 


ch. 12. Laſily, debts on imple contracts, 


vis. notes and verbel promiſes, among theſe 
ſervants wages are by ſome, with reaſon, pre- 


ferred to any other. Brat. 2. c. 26. Fleta, I. 2. 
4. 7 Js 

Among debts of equal nature, the executor 
iS allowed to pay hnſelf firit, by retaining 
in his hands the amount of his Abt and 
may give it in evidence. 3 Burr. 1383. 
Wherever an executor or adminiſtrator 1 may 
be ſucd, or might have Pale d, he may retain, 
ibid. Covenant is as much a lien upon the 
aſſets as an action of debt, ibid. 

If 1 01d way to obtain againſt an executor 
or edninifratsr, judgment de bonis propriis, 
was to get a „eri facias returned by the ſhe- 
riff, © that the tefrater had ro goods, then 
iſſue a /care feri inquiry, reciting the A. fa. 
and ſuggeſting that they were waſted, to en- 
quire whether the defendant had wa akted 2 any 
of the deceaſed effects, and upon the ſheriff Ez 
return of a devaſtavit, a ſcire facias againſt 
the detendant to ſhew caule why the plaintiff 
ſhouid not have judgment de bonts propriis, 
to which the defendant might appear and 
picad, Plene adm! niferavit ; but NOV/ it is ſaid, 

that this writ of 2 Heri inquiry may 
be iſſucd in the firſt inftance, and is done 
for the ſake of expedition after a nulla bona 
returned, which I think is bett, 

In ſu ch caſe there muſt be notice given 

ne ſame as upon a common Writ of 1 inquiry 
of Executing it, S. 235. 623. La. Raym. 
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It is alſo ſaid, that this is not a good way T's ft way, 


to proceed where the debt 1s ſmall, as no 
coſts are allowed to the plaintiff unleſs the 
defendant pleads to the /cire facias, and the 
beſt way is to bring an action ſuggeſting a 
devaſtavit ; but even before this action is 
brought, it is neceſſary to have a . fa. re- 
turned by the ſheriff ulla bona, as to the 
goods of the teſtator. 


Says that the cannot deny the ſaid action Judgment 
of the ſaid J. nor but that the ſaid bond is againſt an ad- 
the deed of the ſaid F. nor but that ſhe the miniſtrator in 


ſaid C. adminiſtratix as aforeſaid, detains 
from the ſaid A. the ſaid 1001. in manner 
and form as the faid A. hath above com- 
plained againſt her; therefore it is conſidered 
that the ſaid A. recover againſt the ſaid F. 
adminiſtratix as aforeſaid, his ſaid debt, and 
alſo 6 J. 10s. for his damages which he hath 
ſuſtained, as well by occaſion of the detain- 
ing thereof, as for his coſts and charges by 
him about his fuit in this behalf expended, 
adjudged to the ſaid . by his aſſent, to be 
levied of the goods and chattels which were 
of the ſaid F. at the time of his death in 

er hands to be adminiſtred, if ſhe hath ſo 
much thereof; and if ſhe hath not ſo much 
thereof in her hands to be adminiſtred, then 
the ſaid 61. Tos. being the damages afore- 
ſaid, to be levied of the proper goods and 
chattels of the ſaid C. and the ſaid C. in 
Mercy, Sc. 


And the faid F. by J. K. her attorney, The like 
comes and defends the wrong and injury, jud 
when, Sc. and fays that ſhe cannot deny Late. 


the ſaid action of the faid A. nor but that 
the 
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the ſaid T. in his lifetime did undertake and 
promiſe, in manner and form as the ſaid 4. 
hath above thereof complained againſt him, 
nor but that the ſaid A. hath ſuſtained da- 
mages by reaſon of the not performing the ſaid 
promiſes and undertakings to 251. as the ſaid 
A. hath above ſuppoſed; and upon this the 
ſaid A. prays judgment, and his damages ſo 
acknowledged, together with his coſts and 
charges by him about his ſuit in this behalf 
expended, to be adjudged to him, Ec. 
Therefore it is conſidered that the ſaid 4. 
recover againſt the ſaid F. adminiſtratrix as 
aforeſaid, his ſaid damages, ſo above acknow- 
ledged to be levied of the goods and chat- 
tels which were of the ſaid T. at the time of 
his death in her the ſaid F.*s hands to be 
adminiſtred, if ſhe has ſo much in her hands 
to be adminiſtred; and if ſhe has not ſo 
much in her hands to be adminiſtred, then 
61. being for the coſts and charges laid out 
by him about his ſuit, by the court of our 
lord the king now here, adjudged to the ſaid 
A. with his aſſent, to be levied of the proper 
goods and chattels of the ſaid T. and the 
ſaid F. in mercy, &c. 

Enter the declaration and plea of plene 
adminiſerabit; and hereupon the ſaid A. in- 
aſmuch as the ſaid D. does not deny the ſaid 
action of the ſaid 4. but admits 1t to be 
true, that ſhe the ſaid D. hath not any goods 
or chattels which were. of the ſaid J. at the 
time of his death in her hands to be admi- 
ſtred, (except goods and chattels to the 
value of 100. as aforeſaid), he the ſaid 4, 
prays judgment, and his damages, on occa- 
ſion of the non- performance of the ſaid 5 

veral 
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veral promiſes and undertakings, to be le- 
vied of the goods and chattels ſo remaining 
in the hands of the faid D. unadminiſtred as 
aforeſaid, and of other goods and chattels 
which were of the ſaid J. at che time of his 
death, when after final judgment in this re- 
ſpect they ſhall come to the hands of the 
{aid D. to be adminiſtred; therefore it is 
conſidered that the ſaid A. recover againſt 
the ſaid D. his damages ſuſtained by reaſon 
of the premiſes aforeſaid, to be fo levied ; but 
becauſe it 1s unknown to the court of our 
lord the king now here what damages the 
ſud A. hath ſuſtained by reaſon of the pre- 
miſes aforeſaid ; therefore the ſheriff is com- 
manded, that by the oath of 12 honeſt and 
lawful men of his bailiwick, he diligently en- 
quire what damages the ſaid J. hath ſuſtain- 
ed by means of the premiſes aforeſaid, and 
that he ſend the inquiſition which he ſhall 
thereupan take to aur lord the king at Meſt- 
minſter, on next after under their 
ſeals, and the ſeals of thoſe by whoſe oath 
he ſhall take that inquiſition, together with 
the writ of our lord the king to him there- 
upon directed, the ſame day 1s given to the 
parties aforeſaid, at the ſame place, at whick 
day before our lord the king at Meſtminſter, 
came the {aid A. by his ſaid attorney, and 
the ſneriff,, to wit, V. K. and L. M. eſquires, 
ſheriff of the ſaid county, returned a certain 
inquiſition by him taken at, Sc. on the 
day of in the 22d year of the reign of 
our lord the now king, by which it is found 
that the ſaid A. hath ſuſtained damages by 
rraſon of the premiſes, over and above his 
| | coſts 
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coſis and charges by him expended to vol. and 

cr thoſe. colts. 1nd charges to 205. "There- 
fore it is conſidered that the ſaid A. recover 

azainit the laid D. his damages aforeſaid, by 
ine inquiſition aforeſaid above found, and 
allo 9. 10s, for his ſaid coſts and charges, 
by the court of our ſaid lord the king now 
here adjudged of increaſe to the ſaid A. by 
his afleat, which damages in the whole 
amount to 591. 105. to be levied of the 


goods and chattels which were of the faid 


J. at the time of his death, when ſuch goods 
and chattels ſhall ber come to the 
hands of the ſaid D. if ſo much thereof ſhall 
come to the hands of the ſaid D. to be ad- 
miniſtred; and the ſaid D. in mercy, Sc. 
This judgment is firſt ſigned on a treble 
penny ſtamp; notice muſt be given in the 


uſual way to execute the inquiry, and the 


Dlaintiff's debt mult be proved before the 
ſheriff, but if the action is in debt, fign it 
on a double half crown ſtamp paper. 

To the end of the demurrer book. At 
which day before our lord the king at Weſt- 


 minſter, came the parties aforeſaid, by their 


attornies aforeſaid ; and hereupon the pre- 
miſes being ſeen by the ſaid court, and fully 
underſtood, it appears to the ſaid court, that 
the ſaid pie of the ſaid A. by way of reply to 
the ſaid plea of the ſaid C. and the matters 
therein contained, are ſufficient in law for 
the ſaid A. to have and maintain his ſaid 
action againſt the ſaid C. as the ſaid A. hath 
above alledged, for which the ſaid A. ought 
to recover his damage „ by occaſion of the 

premiſes ; but e it is unknown to The 
court of our lord the king now here, what 
damages 


Judgments. 237 
damages the ſaid A. hath ſuſtained by the 
means aforeſaid, the ſneriffs are commanded | 
(as in a judgment by default.) 


Judgment for want of Rejninder, | 


And the ſaid C. prays a day to rejoin to ö 
the ſaid replication, and it is granted to him, 
Sc. and hereupon a day is given to the par- 
ties aforeſaid, hefore cur lord the king at Veſt- 
minſter, until Tuęſday next after, &c. for him, 
the ſaid D. to rejoin, Fc. at which day, be- 
fore our ſaid lord the king at Meſtminſter, the 
ſaid A. by his ſaid attorney, comes, and the 
ſaid D. (although ſolemnly demanded) doth 
not come, but makes default, whereby the 
faid A. remains therein undefended againſt 
the ſaid D.; therefore it is confidered, that 
the ſaid A. recover againſt the ſaid D. his 
ſaid debt, and alſo 53. for his damages which 
he hath ſuſtained, as well by occaſion of the 
cdetaining the ſaid debt, as for his coſts and 
charges by him about his ſuit in this behalf 
laid out, adjudged to the ſaid A. by the 
court of our ſaid lord the king, now here by | 
his conſent, and the ſaid D. in mercy, Oc. | | 

Enter all the proceedings to tne end of Ditto of non- ö 
the iſſue, then go on thus: at which day, 5 2 | 
before our lord the king at /Yeftminſter, comes i | 
the ſaid C. by his ſaid attorney, and the ſaid ſue joined. | 
A. (although ſolemnly called) cometh not; | 
and it appearing to the court of our ſaid lord 
the King now here, that the ſaid A. hath ne- 
Slected to bring the iſſue above joined on to 
be tried, according to the courſe and prac- 
tice of the ſaid court of our ſaid lord the king 
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Judg. of ron- 
Y. for not 
entring flue. 


Judgments. 

now here; therefore, according to the formt 
of the ſtatute in ſuch caſe made and pro- 
vided, it is conſidered by the ſaid court, that 
the ſaid A. take nothing by his ſaid bill, 
but that he and his pledges for proſecuting, 
to wit, Fohn Doe, and Richard Roe, be in 
mercy, Sc. and that the ſaid A. go thereof 
without day. And it is further conſidered, 
that the ſaid C. recover againſt the ſaid A. 
14 J. 105. for his coſts and charges by him 
about his defence in this behalf ſuſtained, 
adjudged by the court of our lord the king 
now here, to the {aid C. at his requeſt, ac- 
cording to the form of the ſtatute in that caſe 
made and provided, and that the ſaid C. have 
his execution thereof, Sc. 

Enter warrants af attorney on the roll, 
and copy, the iſſue delivered, then go on thus: 

At which day, before our lord the king at 
I/eſiminſter, came the parties aforeſaid, by 
their attornies aforeſaid, and the ſheriff did 
not return the ſaid writ, nor did he do any 
thing thereon ; therefore, as before, let a jury 
thereupon come before our lotd the king at 
I/eſtminſter, on Saturday next after the mor— 


row of All Souls, twelve, Sc. by whom, 


and who neither, &c, becauſe as well; &c. 
the fame day is given to the parties aforeſaid, 
at tae ſame place. At which day, before 
our lord the king at Weminſter, came the 
parties aforeſaid in "the plea aforeſaid, and the 
theriff did not return the ſaid writ, nor did 
he do any thing thereon ; whereupon the 
ſaid B. prays the court of our ſaid lord the 
king, that the ſaid A. may enter the iſſue 


joined between the ſaid parties, whereupon 


- the 


Judgments. 


the faid A. is ordered by the court of our ſaid 
lord the king here, that he enter the ſaid 
iſſue joined on next after (the 
day of the rule given) in this ſame term, 
on the peril attending the neglect thereof, 
the ſame day is given to the ſaid B. there, 
Sc. at which day, before our ſaid lord the 
king at Weſtminſter, comes the ſaid B. by his 
ſaid attorney, and the ſaid A. (although ſo- 
lemnly called) cometh not, but makes de- 
fault, nor hath he entered the iſſue joined in 
the plea aforefaid ; therefore it is conſidered 
by the court here, that the ſaid A. take no- 
thing by his aforeſaid bill, but that he and 
his pledges to proſecute be amerced, and 
that the ſaid B. may depart the court here 
without day, for ever diſmiſſed therefrom. 
It is alſo conſidered by his majeſty's ſaid 
court here, that the ſaid B. recover againit 
the ſaid A. 5/7. for his coſts and charges by 
him, about his defence, in this behalf ſuſtain- 
ed, adjudged by the ſaid court of our ſaid 
lord the king now here, to the ſaid B. by his 
aſſent, according to the form of the ſtatute 
In ſuch caſe made and provided, and that the 
laid 3. have execution thereof, Sc. 


233 


To the end of the paper book. At which Judg. on a re- 


day, before our lord the king at Weſtminſter, 
came the parties aforeſaid, by their attornies 


plication of 
nul tiel recotd 
on a rule to 


aforeſaid, and the ſaid C. D. hath not here in produce. 


court the record of the ſaid judgment by him 
above in his plea aforeſaid alledged, but makes 
default of producing the ſaid record: there- 
fore it is conſidered that the ſaid A. ought to 
recover his damages by reaſon of the pre- 
miſes; but becauſe it is unknown to the court 


of 


Judgments. 


of our ſaid lord the king now here, what da- 
mages the ſaid A. hath ſuſtained, the ſheriff 
is commanded, that by the oath of twelve 
good and lawful men, Sc. award inquiry, 


Entry of a NRetraxit after plea pleaded, 
and a confeſſion given, or NRelicla veri- 
ficatione, 


The defendant's attorney goes before the 
maſter, and conſents to the plea being with- 
drawn, enter all the proceedings on the roll, 
to the end of the iſſue, then go on thus, and 
take the roll to him : 

At which day, before our lord the king at 
WWejtminfter, come the partics aforetaid, by 
their attornies aforeſaid, and thereupon th 
ſaid C. by his ſaid attorney, relinquiſhing | his 
ſaid averment by him in pleading alledged, 


. faith, that he cannot deny the ſaid action of 


the ſaid A. not but that he did undertake 


and promiſe, in manner and form, as the ſaid 


A. hath above complained againſt him, for 
which he the ſaid 7. ought © to recover his 
damages, by occaſion of 1 the premiſes ; but 
hecants it is unknown what damages the ſaid 
A. hath ſuſtained, Sc. as in a jucgmeat by 
default. 

It is ſaid in Salkeild, 3 it is error to 
withdraw the plea without the defendant be- 
ing preſent, but now it may be done by the 
attor ney . 


Jorge 38. 


241 


Poſteas. 


Poſtea for plaintiff on non aſſumpſit. 
A* TERWARDS (that is to ſay) on To be ingroſ- 


the day and at the place within men- fed on the 
tioned, before the Right Honourable William ——_ : 
Earl of Mansfield, the chief juſtice within qouble half— 
written, John Way gentleman, being aſſociated crown ſtamp, 
unto the ſaid chief juſtice, by force of the and marked 
ſtatute in that caſe made and provided, the . = clerk 
within named C. D. came by his attorney re ba 
within contained, and the within named E. gelivered 
F. although ſolemnly required, came not, of record,“ 
but made default, therefore let the jurors ROY him 64. 
of that jury within mentioned be taken againſt A ? 3 
him by his default: and the jurors of that the coſts, pay 
jury being ſummoned, came, who, to ſay the in caſe and 
truth of the within contents, being choſen, * 45. in 
tried and ſworn, ſay, upon their oath, that N oy 
the within named E. F. did undertake and gne. 
promiſe, in manner and form as the within 
named C. D. hath within complained againſt 
him; and they aſſeſs the damages of the ſaid 
C. D. by occaſion of the not petforming the 
within mentioned promiſes and undertak- 
ings, over and above his coſts and charges, 
by him about his ſuit, in this behalf expend- 


ed, to 112 J. and for thoſe coſts and charges 


to 405. 
Afterwards (that is to ſay) on the day and With a ales 
at the place within mentioned, before the 
Right Honourable William Lad of Mansfield, 
the chief juſtice within written, John av, 
gentleman, being aſſociated unto him, accord- 
ing to the form of the ſtatute in that caſe made 
R and 


24 


date 
I26ſeas 
and provided, came the within named . B. by 


his attorney within contained, and the within 
named C. D. although ſolemnly required, 


came not, but made default; therefore let the 


jury, whereof mention is within made, be 
accepted of againſt him by his default; and 
the jurors of that; jury being ſummoned, fome 
of them (that 1s to ſay), here name oaly the 
jurors that appeared on the panel; and becauſe 
the reſidue of the | Jurors of the fame jury do 
not appear, therefore other perſons of thoſe 
ſtanding by the court, by the ſheriff of the 
county aforeſaid, at the requeſt of the ſaid 4. 
and by the command of the ſaid chief juſtice, 
(if in LM or Middleſex), if at the aſſizes then 
(by the command of the ſaid juſtices) are 
now newly 5 down, whoſe names are affiled 
in the within written panel, according to the 
form of the flatute in that caſe made and 
provided, which ſaid jurors ſo newly ſet 
down (that is to ſay) K. L. of, Sc. haber- 
daſher (naming the reſt of the taleſmen) be- 
ing required, came, who, together with the 
ſaid other jurors before impanelled, and 
ſworn to declare the truth of the within con- 
tents, being elected, tried, and ſworn, upon 
their oath declare, that the ſaid C. D. did 
undertake and promiſe in fuch manner 
and form as the ſaid A. hath within com- 
plained againſt him; and they aſſeſs the da- 
mages of the ſaid A. B. by reaſon of the not 
performing the Pror miſes and undertakings 
within written, beſides his expences and colts 
laid our by him in this beh: Af, to 127. and 
for thoſe coſts and charges to 40s. there- 
ore, Se. | 


5 
8 1Y 


Boſteas. 

Say upon their oath, that the within men- 
tioned writing obligatory, 1s the deed of the 
within named E. F. as the within written 
C. D. hath within declared againſt him, 
and they aſſeſs the damages of the within 
named C. D. by occaſion of the detaining 
the within debt, over and above his coſts and 
charges by him about his ſuit to 15. and for 
his coſts and charges to 405. therefore, Sc. 

Say, upon their oath, that the within 
named C. D. doth owe to the within named 
A. B. the ſaid 201. within mentioned, in man- 
ner and form as the ſaid A. B. within com- 
plains againſt him, and they aſſeſs the da- 
mages, Wc. ut ſupra. | 

Say, upon their oath, that the within 
named C. D. is guilty of the premiſes within 
jaid to his charge, in manner and form as the 
ſaid A. B. within complains againſt him, and 
they aſſeſs the damages of the ſaid A. B. by 
occaſion thereof, over and above his coſts 
and charges, Ec. as before. 

Say, upon their oath, that the ſaid 4. 
(the detendant) hath, and on the day of ex- 
hibiting the bill of the ſaid C. within written 
had, divers goods and chattels, which were of 
the ſaid J. Il. within mentioned at the time of 
his death in her hands to be adminiſtered, to 
the value of the debt within ſpecified, where- 
of ſhe might have made ſatisfaction to the 
laid C. for his ſaid debt, as the within named 
C. in his ſaid replication hath alledged, and 
they aſſeſs the damages of the ſaid C. by oc- 
calion thereof, beſides his expences and coſts 
by him about his ſuit in this behalf expended, 
to 407. and for his coſts and charges to 405. 
therefore, Se. 
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Do, in treſ- 
Pals. 


For plaintiff 
Cn a plea of 
Jene dini 


4 
ffravit. 


FOER"CT> — Wat IEG Ir 


A 8 a — — 
— — — — — 7 æ 2 


244 Poſteas. 
For plaintiff Say, upon their oath, that the ſaid C. is 
in ejectment. guilty of the treſpaſs and ejectment within 
written in manner and form as the ſaid B. 
hath within complained againſt him; and- 
they aſſeſs the damages of the ſaid B. by oc- 
caſion thereof, over and above his expences 
and coſts, laid out by him about his ſuit in 
this behalf, to 15. and for his expences and 
coſts to 40 5. therefore, &c. 

Do on non Say, upon their oath, that the ſaid C. D. 

efumpji injra did within fix years next before the day of 

ſex anus. exhibiting the bill of the ſaid A. B. undertake 
and promiſe in manner and form as the ſaid 
A. B. hath within by replying alledged, and 

3 they aſſeſs, Sc. 

De. on not Say, upon their oath, that the ſaid C. D. 
guilty in treſ- and E. F. are not guilty of the treſpaſs in the 
paſs. declaration within ſpecified, as the faid C. 

and E. have within complained againf them, 
| and they aſſeſs, &c. 

For defen- Say, upon their oath, that the within named 
dant on a plea John, at the time of exhibiting the bill of the 
len an- faid James within mentioned, did fully admi- 
Hart. miller all and ſingular the goods and chattels 

which were of the faid T. at the time of his 
death, in his hands to be adminiſtered ; and 
that he the ſaid John, had not, nor on the 
day of exhibiting the within bill, or at any 
time afterwards, had any goods or chattels 
which were of the ſaid T. at the time of his 
death, in his hands to be adminiſtered, 
wherewith he was able to pay the debt within 
ſpecified, or any part thereof, to the ſaid 
James, as he the ſaid John hath within in 
pleading alledged, ther-fore, &c. 


Say, 


Say, upon their oath, that the within Onnen um p- 
written C. D. the teſtator did not in his life- t by an exe- 
time undertake and promiſe in manner and ©: 
form as the ſaid A. b. hath within declared 
againſt him, therefore, Ec. 

Say, upon their oath, that the within writ- For plaintiff 
ten, C. D. in his life-time, and before the propa of 
day of exhibiting the within written bill, dig © en. 
not pay or cauſe to be paid to the within 
named A, B. the within mentioned ſum of 
1007. and all intereſt due for the ſame, as the 
ſaid L. hath within in pleading alledged, 
and they aſſeſs the damages of the ſaid A. by 
reaſon thereof, beſides his expences and coſts 
laid out by him about his ſuit in this behalf, 
to 15. and for his expences and coſts to 455. 
therefore, Sc. | 

Being elected, impanneled, and ſworn to For plaintiff 
declare the truth of the within contents, as in aſſault an 
to the firſt i/ue joined, between the ſaid P _ 
Jobn and the ſaid James declare upon their 
oath, that the ſaid James is guilty of the pre- 
miſes within charged upon him, as the ſaid 
John hath within alledged; and as to the 
other iſſue joined between the ſaid 7h and 
the ſaid James, the ſaid jurors upon their 
ſaid oath further ſay, that the ſaid James of 
his own wrong, and without any fuch cauſe 
as the ſaid John within in pleading hath 
alledged, made an aſſault upon the ſaid 
John, and then and there did beat, bruiſe, 
wound, and ill-treat the ſaid John in manner 
and form as the ſaid John hath within in his 
laid replication in that behalf alledged, and 
they aſſeſs the damages of the ſaid hn by 
reaſon thereof, beſides his colts and charges 
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246 Poſteas. 


by him laid out, about his ſuit in this behalf, 
to 5/. and for thoſe coſts and charges to 405, 
therefore, Sc. 

On a nonſuit. And the jurors of that jury, being ſum- 
moned, came; who, to ſay the truth of the 
within contents were choſen, tried, and 
ſworn; and after evidence being given to 
them of and upon the within contents, went 
from the bar of this court, to diſcourſe of 
their verdict of and upon the premiſes; and 
after the ſaid jury had diſcourſed and agreed 
among themſelves, they came back to the 
ſaid bar to give their verdict in this behalf; 
upon which the ſaid A. B. (the plaintiff) be- 
ing ſolemaly required, came not; nor did 
he further proſecute his ſaid bill againſt the 
faid C. D. therefore, &. 


Executtons. 


O be ingroſſed on a 25. ſtampt parch- 

! ment, and only ſealed, pay 7 4. 

If the judgment be in debt on bond, levy 
the money due to plaintiff, with all the ex- 
pences of the levy, ſheriff's poundage, and of- 
ticer's fees, which 1s taken out of the penalty. 

If it be levied upon a judgment in caſe, 
then only levy the damages recovered, with 
the coſts; in this caſe, add the coſts to the 
damages recovered, and they are all called 
damages i in the Writ, 

Cannot be 2 There ought not to be two executions ex- 

execution. iſting at the Tame tine * But you may have 
a fl. fa. firſt, and if the ſheriff does not levy 
to the amount of the debt or da amages reco- 
vered, you may have a ca. ſa. for the reſidue; 
in ſuch aer the ſheriff ſhould return the i. 


t in, 


Etecutions, 247 
fa. and the levy thereon firſt, which ought to 
be recited in the ca. /a. but if he does no- 
thing on the N. fa. then there is no neceſſity 
to take notice thereof in the ca. ſa. of its hav- 
ing iſſued. 

An clegit may be had after a /. fa. but if Vit may be 
once the body 1s taken, there cannot be a ,. Aer 
fa. or elegit ; for the body is deemed che“ 
greateſt ſa t the plaintiff can have 

Theſe executions muſt be ſued out within To be ſued 
a year and a day after the judgment ſigned, d — 
and the time is to be accounted from the day OE d 
of ſigning the judgment. 

But if it is taken out, and returned within 3utiftaken 
the year there needs no /cire facias, before out and te, 
you ſue out another; Str. 100. and it is bet- 1 oY 
ter to award the firſt on the roll. neceſlary to revive. 

Actions were brought upon a promiſory Where court 
note againſt the drawer and indorſer, and will ſtay exe- 
judgments in both. Defendants having ten- en. 

d lered the principal in one, and the colts in 

both, court ordered that no execution ſhould 

be taken out. Fr. 515. 1 
George the zd, by the grace of God of C. . in 


lebt. , 
Great- Britain, 222k and Tru land, king, de- 
fender of the faith, and fo forth, to the ſhe- f 


riff of Middleſex, greeting: We command 
you, that you take C. D. if he may be found 
in your bailiwick, and him ſafely keep fo 
that you may have his body before us at 
[Veſiminſter, on Tueſday next after the mor- 
row of All * to ſatisfy H. B. f 210 -4 
debt, which the ſaid A. B. lately in our court 
before us, recovered againſt him, as alſo 
035. which were adjudged to the laid A. B. 
in our ſaid court before us for his damages, 
which he ſuſtained, as well by means of 1 the 
R 4 detaining 
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After /ci. fa. 


Ca ſain caſc. 


2 The coſts 
taxed are to 
be added to 
the ſum re- 
covered, 


| Which Are 


conſidered in 
caſe as dama- 


2 * 85 


Executions. 


detaining the ſaid debt, as for his coſts and 
charges, by him, about his ſuit in that be- 
half, expended, whereof the ſaid C. D. is 
convicted, as appears to us of record; and 
have you there then this writ, Witneſs, Wil- 
Earl of Mansfeld, at Weſtminſter, the 19th 
day of June, in the 22d year of our reign. 

. Stormont and Way. 

Indorſe the attorney's name on the writ, 
and the levy-money 1031. 35. beſides 
poundage, officers fees, and all other inci- 
dental expences. 

If after a ſci. fa. add theſe words, after 
ce as appears of record,” and whereof in our 
ſame court before us, it is conſidered, that 
the ſaid A. have his execution againſt the 
ſaid C. of the debt and damages aforeſaid, 
as likewiſe appears to us of record ; and 
have there then this writ. Witnels, Ge. 

If the action is by original, then you 
make it returnable on a general return-day, 
« where/oUewVer We pal then be in England,” 
as for inſtance, © 6x the morrow of All Souls.” 

George, Cc. to the ſherifts of London 
greeting: We command you, that you take 
Richard Fenn, if he may be found in your 
bailiwick, and him ſafely keep, ſo that you 
may have his body before us at Weſtminſter, 
on WYedneſ ay next after 15 days of the holy 
Trinity, to ſatisfy Jahn Denn 5001,*, which 
the ſaid John, lately in our court before us 
at Weſtminſter, recovered againſt the ſaid 
Richard, for his damages, which he ſul- 
rained, as well by means of the not per- 
forming certain promiſes and undertakings 
lately made by the ſaid Richard to the ſaid 


John, 


Executfons, | 249 


John, as for his coſts and charges by him, 
about his ſuit in that behalf expended, 
whereof the ſaid Richard is convicted, as 
appears to us of record, and have there 
then this writ, Witneſs, Se. 

Stormont and Way. 

This is only to be indorſed for the ſum 
recovered, as no ſheriff's fees can be levied 
only out of a penalty, unleſs by agreement 
under a cognovit, in that caſe you ſay, 

&« levy 101. beſides Sc. by agreement. 

Occaſioned by a certain treſpaſs lately com- Ca. ſa. in treſa 
« mitted on the ſaid A. by him the ſaid C. Paſs. 

© alſo, &c.“ 

Occaſioned as well by the breach of a cer- Dis in cove- 
« tain covenant, lately made by the ſaid C. to nan. | 
ge % b Jann i. 

*© Occafioned as wel! by a certain treſpaſs, Pitta in ject 
« and ejectmæut, lately committed againſs the ment. 

« ſaid A, by him the ſaid C., as allo, &c.” 

It the defendant is not to be found in 
the county where your venue is laid, make 
out the firſt writ into that county, and get 
it returned by the ſheriff nou et inventus; 
then {ue out a feſtatum into the county where 
he 1s, the firſt writ may be returnable any 
day, even the day ſued out, for it is merely 
to ground the feſfatum. But many practiſers 
do not ſue out the ca. ſa. to ground the writ, 
but take a 7efatum in the firſt inftance. 

George the third, Sc. to the ſheriffs of 7. ca. /a. 
London, greeting: (to the end of the ca. /a.), 
whereof the ſaid C. D. is convicted, as ap- 
pears to us of record: © and our ſheriff of 
« Middleſex, at that day returned to us, 

« that the ſaid C. D. was not found in Hi 
& pailiwick, whereupon on the benaif of the 
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Executions. 
& ſaid A. B. it is ſufficiently àatteſted in our 
© corrt before us, that the faid C. D. doth 
te Jure, and ſecrete hin helf in your county ; and 
© have there then this writ. ef. Sc, 
Stormont and Way. 
To ſatisfy us, and C. D. who ſues as well 
for us as himſelf, in this behalf, 450 J. debt, 
which the ſaid C. who ſues as aforeſaid, 
lately in our court before us, at /# eltminſter, 
by bill, without our writ, and by the judg- 
ment of the ſame court, recovered againſt 
the ſaid E. (that is to ſay) one moiety 
thereof, to wit, the ſum of 225 J. to the 
aforeſaid E. who proſecutes as aforeſaid, to his 
own proper ule, and the other moiety thereof 
to our own proper uſe, according to the form 
of the ſtatute in ſuch cafe made and pro- 
vided, whereof the ſaid E. is convicted, as 
appears to us of record, and have there then 
this writ. Witneſs, Sc. 
Stormont and Way. 
To ſatisfy A. B. 141. 10s. awarded to 
the ſaid A. according to the form of the 
ſtatute in that caſe made and provided, in 
our court before us, for his expences and 
coſts, in a certain action of treſpaſs on the 
caſe, (as the nature of the action is) againſt 
the 1aid C. at the ſuit of the ſaid A. for that 
the ſaid A. hath not proſecuted his ſaid 
action; and have you there then this writ. 
Witneſs, Sc. Stormont and Fay. 
To make ſatisfaction to C. D. for 147. 
10s, awarded to the ſaid C. according to 
the form of the ſtatute in that caſe made 
and provided, for his expences and coſts, 
laid out by him, in making his defence in 
a Ce- 
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a certain action of debt againſt the ſaid C. 
at the ſuit of the ſaid A. and have you then 
there this writ. Witneſs, Sc. 
Stormont and Way. 
To make ſatisfaction to A. B. gent. ad- Ca. /a. for an 
miniſtrator of all and ſingular the goods and *<muwukra- 
chattels, rights and credits, which lately N 
were of and belonging to C. D. ęſquire, de- 
ceaſed, who died inteſtate for 1000 J. debt, 
and alſo 167. 10s. (the cofts allowed) for 
his damages which he ſuſtained, as well by 
occaion of the detaining the ſaid debt, as 
for his expences and coſts, laid out by him, 
in proſecuting the ſaid ſuit, and whereof 
the ſaid C. is convicted, as appears to us of 
record; and have there then this writ, 
Witneſs, Sc. St.rmont and Way. 


Fieri Facias. 


To be ingroſſed on a double 15. ſtamp 
parchment ; and only to be ſealed, and is to 
iſſue only into the county where the venue is 
laid. If it be into another county, it is 
called a reftatum. ; 

There needs not 15 days between the 7%. 
teſte and return of any ca. /a. or f. fa. (ex- 
cept againſt bail or in an outlawry). 

If it is ſued out in term time, Zefe the 
writ the firſt day of the term (although the 
judgment 1s not ſigned till four days after) ; 
if out of term, teſte it the laſt day of the 
term, and ſeven days between the ee and 
return are ſuffictent. | 

By ſtat. 29 Car. 2. © the goods are boun 
* only from the time of the delivery of the 

| «6 Writ 
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« writ to the ſheriff; but lands are bound 
* from the day of the judgment.” 

It may be ſued out againſt peers as well 
as others, and if all the money 1s not levied, 
the writ muſt be returned before a ſecond 
execution can be made out, becauſe the 
ſecond 1s grounded upon the deficiency of 
the firſt. Salk. 318. . 

A feri facias being executed fraudulently, 
a . ja. at the ſuit of another afterwards, 
ſhall ſtand good, and be preferred. 1 Wilſ. 


44. 

The ſheriff that began the execution ſhall 
end it, though he is out of his office. 
Salk. 323. And may ſell goods, after he is 
out of his office, without a venditioni exponas, 
Ld. Raym. 990. 

If the ſheriff return, that he has levied 
the goods, and that they remain in his hands 


for want of buyers, and continues in office, 


a venditioni exponas iſſues to make ſale 
thereof, by which he is compelled to make 
fale, but if he does not, fue out a diftringas, 
directed to the coroner, to diſtrain him for 
that purpoſe. If the ſheriff is out of office 
before he makes ſale, then ſue out a diftringas, 
directed to the new ſheriff to diſtrain the 
old ſheriff to ſell, whereby he is compella- 
ble fo to do; or you may move for iſſues 
againſt him to the value of the goods, 
6 Mod. 295. 296. 

On a f. fa. upon a judgment againſt one 


partner, the ſheriff may take the goods of 


both, and the vendee ſhall have a moiety 


in common with the other. Como. 217. 


3 


Executions. 


If a man died in execution, formerly his 
executors were no farther chargeable, but 
now by flat. 21 Ja. 1. c. 24. © though he 
« do die in execution, yet the plantiff may 
« have an execution againſt his lands, goods 
« and chattels.“ 

It does not abate by the plaintiff's death, 
but the ſheriff muſt go on to execute his 
writ. Mod. Ca. L. & Eg. 2255 Salk. 322. 
6 Mod. 290. 

A landlotd is intitled to a year's rent in 
the caſe of an execution, without deduction, 
and the ſheriff muſt take care of him. 8 Ann. 
c. 14. but a ground landlord cannot come 
in for a year's rent on an execution againſt 
an under leſſee, for the ſtatute only extends 
to the immediate landlord. Frr. 787. 

George the third, Sc. to the ſheriff of 
Glouceſter, greeting: We command you that, 
of the goods and chattels of C. D. in your 
bailiwick, you cauſe to be made 50 J. which 
A. B. lately i in our court before us at VMeſt- 
minjler, recovered againſt the 1aid C. D. for 
his damages which he ſuſtained, as well by 
means of the not performing certain pro- 
miſes and undertakings lately made by the 
ſaid C. D. to the ſaid A. B. as for his coſts 
and charges by him about his ſuit in this 
behalf expended, whereof the ſaid C. D. is 
convicted, as appears to us of record; and 
that you have that money before us at Veh 

ninſter, on Wedneſday next after 15 days 
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Fi. ſa. in caſe; 


from the day of Eaſter, to render to the ſaid 


A. B. for his damages aforeſaid, and that 
you have there then this writ, Witneſs, 
Hilliam Earl of Meansfeild, at Weftminfer, 
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Erecutions. 
the tgth day of June, in the 22d year of our 
reign. | Stormont and Way. 

George the third, c. to the ſheriff of Mid- 
Aleſex, greeting: We command you, that 
you cauſe to "be made of the goods and 
chattels of C. D. 701. which A. B. lately in 
our court before us at Weſtminſter, recovered 
againſt him for a debt, and allo 63s. which 
were awarded to the ſaid A. B. in our fame 
court before us, for his damages which he 
ſuſtained, as well by occaſion of the detain- 
ing the faid debt, as for his expences and 
coſts, laid out by him, about his ſuit in 
that behalf, whereof the ſaid C. is con- 
victed, as appears to us of record; and 
have you the {aid monies before us at Weſt- 
minſter, on Wedneſday next after the morrow 
of Al] Souls, to render to the ſaid A. for his 
debt and damages aforeſaid ; and have there 
then this writ. Witneſs William Earl of 
Mansfield, at Weſtminſter, the 19th day of 
June, in the 22d ycar of our reign. 

Stormont and Fay. 

If after a ſcire Jacias, aiter © as appears 
f us of record,” ſay, and whereof it is confider- 
« d in our ſame court before is, that the ſaid 
% A. have his execntion agarnit the ſaid B. 
ee for the debt and damages efors aid, as alſo 
« appears to us of record; and have there 
« then this writ. Witneſs, &c.“ 

If in aſſault, ſay, fer his damages, by 
reaſon of a certain treſpaſs and a/Jault, lately 
« committed 1 the Said C. on the ſaid A. as 
for his 1 Rr. 

If in covenant. — © for bis damages <whith 
He ſuained, OS well Ly reaſon of tbe 4 regt 


cc 
2 | of 
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© of certain covenants, lately made between 

« the ſaid C. and the ſaid A. as alſo for his 

© expences and cofts, &c.“ 

In ejectment. “ for his damages which he In ejectment. 
« ſuſtained by reaſon of a certain treſpaſs and 
« ejeftment, (or certain treſpaſſes and ejett- 

« ments, as the caſe is), committed againſt 
« the ſaid A. by the ſaid C. at E. in your 
ce county.” 

George, &c. to the ſheriffs of London, gau f. 
greeting: We command you, that you cauſe /. in cate: 
to be levied, &c. (to the end of the . fu.) 
whereof the ſaid C. is convicted, as appears to 
us of record; and our ſheriff of Middleſex, 
at a certain day now paſt, returned to us, 
that the ſaid A. had not any goods or chat- 
tels in his bailiwick, whereof he could cauſe 
to be levied the damages aforeſaid, or any 
part thereof; whereas it is teſtified in our 
{ame court before us, that the ſaid C. hath 
ſufficient goods and chattels in your baili- 
wick, whereof you may caule to be levied 
the damages aforeſaid, and every part 
thereof; and have there then this writ. Wit- 
neſs, Sc. Stormont and May. 

George the third, Sc. To the ſheriff of The like in 
Middleſex, greeting, &c. (to the end of the debt. 
fi. fa.) whereof the ſaid C. 1s convicted, as 
appears to us of record; and our ſheriffs of 
London, at a certain day now paſt, returned 
to us, that the ſaid A. had not any goods or 
chattels in their bailwick, whereof they 
could cauſe to be levied the debt and da- 
mages aforeſaid, or any part thereof; where- 
as it is teſtified in our ſame court before us, 
that the faid C. hath ſufficient goods and 
| | chattels 
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Cxecutians. 
chattels in your baili wick, whereof you may 
cauſe to be levied the debt and damages 
aforeſaid, and every part thereof; and have 
you there then this writ. Witneſs, Sc. 
Stormont and Way. 


Non omitt. ß. George the third &c. To the ſheriff of 


fa. 


Norfolk, greeting: We command you, that 
you omit not, by reaſon of any liberty in 
your bailiwick, but that you enter the ſame, 
and cauſe to be levied of the goods and 
chattels of C. D. in your bailiwick, (the ſame 


as af. fa.) 
Fieri Facias for the Refidue in Debt. 


George, &c. greeting: Whereas (to the 
end of the firſt F. fa.) and you at that day 
returned to us, that by virtue of that writ 
to you directed, you Had cauſed to be made 
of the goods and chattels of the ſaid C. 
the ſum of 401. part of the debt and da- 
mages in the ſaid writ mentioned, which 
money you had ready at the day and place 
in the ſaid writ mentioned, as by the ſaid 
writ you was commanded ; and that the 
faid C. had not any other goods or chattels 
in your bailiwick, whereof you could cauſe 
to be levicd the refidue of the ſaid debt and 
damages, or any part thereof; therefore we 
command you, that you caule to be levied 
of the goods and chattels of the ſaid C. in 
your bailiwick, 63/. 3s. reſidue of the ſaid ſum 
of 103 J. 3s. which the ſaid A. recovered 
againſt him in our court before us, at Weſt- 
minſter, for his ſaid debt and damages, and 
that you have that money before us at Weſt- 

minſier, 
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minfter 6n the morrow of All Souls, whereſo- 
ver we ſhall then be in England, to tender 
to the ſaid A. for the reſidue of his ſaid debt 
and damages, and have you there then this 
writ. Witneſs, Er. 3 

© Stormont and Way. 

George, Sc. To the revetend father in Teſt. f. fu. 
God . by Divine Providence, Lord Bi- into Durham. 
ſhop of Dirham, greeting: We command 
you, that by our writ under the ſeal of your 
biſnoprick, duly to be made, and to the 
ſheriff of the county of Durham to be di- 
rected, you command him, that of the goods 
and chattels of C. D. in his bailiwick, he 
cauſe to be made; as well a certain debt of 

2:01, which A. B. lately in our court before 
us at Weſiminſter recovered againſt him, as 
alſo 635. which were awarded to the ſaid A. 
in our ſame court; for his damages which he 
hath ſuſtained by reaſon of the detaining 
the faid debt, as for his coſts and chatges 
by him laid out in that behalf, whereof the 
ſaid C. is convicted, as appears to us of re- 
cord; and have you the ſaid monies before 
us at Weſtminſter, on next after 
to render to the ſaid A. for his debt and da- 
mages aforeſaid; and our ſheriff of Middle- 
ſex, at a certain day, now paſt; returned to 
us that the ſaid C. had not any goods or 
chattels in his bailiwick, whereof he could 
cauſe fo be levied the debt and damages 
aforeſaid, or any part thereof; whereas it is 
teſtified in our fame court before us, that the 
ſaid C. hath ſufficient goods and chattels in 
your county, whereof the ſherilf of your faid 
county may caule to be levied the debr and 
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Fi. fa. debonis 


eccletajticis. 
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damages aforeſaid, and every part thereof, 
and have you there then this writ. Witneſs, 
c. | Stormont and Way. 

.. George, Sc. To the right reverend father 
in God Thomas, by Divine Providence, Jord 
biſhop of Lincoln, greeting : We command 
you, that of the eccleſiaſtical goods of C. D. 
in your diocele, you cauſe to be levied 100017, 
for a debt which AH. B. lately in our court be- 


fore us recovered againſt the ſaid C. D. and alſo 


63. which in our ſame court before us were 
adjudged to the ſaid 4, for his damages 
which he ſuitained, as well by detaining his 
faid debt as for his expences and coſts laid 


out by him about his ſuit in this behalf, 


whereof the ſaid C. is convicted, as appears 
to us of record; and have you that money 
before us at Weſtminſter, on Weducſday, &c. 
(naming the return) to render to the ſaid A. 
for his debt and damages aforeſaid, and our 
ſheriff of Mzadleſex returned to us at Weſt- 


»The day of 1minfter on Monday, Sc. laſt paſt; that the 


the return of 
the fe ri fu 
C185, 


Fi. fa. againſt 
an adminiſ- 


trator. 


London, greeting: We command you, that 


faid C. D. had not any goods or chattels in 
his bailiwick, whereof he could cauſe the 
debt and damages aforeſaid, or any part 
thereof to be levied ; and that the ſaid C. D. 


is a beneficed clerk, to wit, rector of the pariſh 


and pariſh church of /. in the county of S. 


in the dioceſe of Lincoln, and have you there 


at the ſame time this writ. Witneſs, Ec. 
To be ſealed only, and ſent to the regiſter 
of the dioceſe, who will make out a ſequeſtra- 
tion, the plaintiff firſt giving ſecurity by bond 
to the biſhop. 1 
George the third, Sc. To the ſheriffs of 


of 


* 
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r ³·¹— . onal. tad 


Exetutfons. 259 
6f the goods and chattels wkich were of C. 
D, at the time of his death, in the hands of 
Z. widow, adminiſtratrix of all and ſingular 
the goods and chattels, rights and credits, 
which were of the ſaid C. at the time of his 
death, who died inteſtate, to be adminiſtred, 
in your bailiwick, you cauſe to be levied 5301. 
debt which A. B. lately, in our court before 
us, recovered againſt the ſaid E. adminiſtra- 
trix as aforeſaid, ani. alſo 161. which were 
adjudged to the faid A. for his damages 
which he had ſuſtained, as well by means 
of detaining the ſaid debt, as for his cofts 
and charges by him about his ſuit in that be- 
half laid out, whereof the ſaid E. is con- 
victed as appears to us of record; and have 
you that money before us at Meſiminſter, on 
next after to render to the ſaid 
A. for his debt and damages aforeſaid, and 
have you there then this writ. Witneſs, Sc. 
If it be againſt an executor, add the words Aga'nſt an 
« Executor of the laſt will and leſtament of exec tor. 
Se. deceaſed.” : 
George, &c. We command you, that of Fi. fa. againſt 
the goods and chattels which were of C. D. anexecutorof 
at the time of his death, in the hands of E. —— 
adminiſtrator, of all and ſingular the goods donfef the 
and chattels, rights and credits, which were debt. 
of the ſaid C. deceaſed, at the time of his 
death, who died inteſtate, to be adminiſtred 
in your bailiwick, you cauſe to be made 404. 
which to A. B. lately in our court before us 
at Weſtminſter were adjudged for his damages 
which he had ſuſtained, as well by reaſon of 
the non-performance of certain promiſes and 
undertakings, made by the ſaid C. D. in his 
52 life 
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life-time to the ſaid A. as for his coſts and 
charges by him about his ſuit in that behalf 
expended, if ſhe hath ſo much in her hands, 
and if ſhe hath not ſo much thereof in her 
hands, then that you cauſe to be made 61. 
10s. being the coſts and charges of the ſaid 
If an executor A. and parcel of the damages aforeſaid, of 
confeſſes the the proper goods and chattels of the ſaid E. 
ee mp adminiſtrator as aforefaid, and that you have 
aire not. that money before us at Weſtminſter, on 
next after, c. to render to the ſaid A. for 
his damages aforeſaid, and have there then 
this writ. Witneſs, Sc. | 
George, Sc. That you cauſe to be made 
14/7. io. of the goods and chattels of A. B. 
in your bailiwick, which were awarded to C. 
D. in our court before us, according to the 
form of the ſtatute in ſuch caſe made and 
provided, for his coſts and charges by him 
expended, in and about his defence in a cer- 
tain action on the caſe on promiſes (as the 
action is) at the ſuit of the ſaid A. and have 
you that money before us at Meſtminſter, &c. 
For coſts ona Tou cauſe to be made of the goods and 
noniult. chattels in your bailiwick of A. B. 141. 
which were awarded to C. D. in our court be- 
fore us, according to the form of the ſtatute 
in ſuch caſe made and provided, for his ex- 
pences and coſts laid out by him in a certain 
action on the caſe upon promiſes (as the 
action is) againſt the ſaid C. at the ſuit of 
the faid A. and wherein the ſaid 4. became 
and was nonſuited; and have you that mo- 
ney, Ec. 
As in caſe of a If jt is 2 judgment as in caſe of a nonſuit, 
nonſuit. ſay at the ſuit of the ſaid A. becauſe he hath 
3 ö not 


Fi. fa. for 
defendant's 
coſts. 


Erecutions. 261 
| not further proſecuted his ſaid action againſt 
the ſaid C. and have you there, Cc. 
| George the third, Sc. To the ſherif of Yend. exponas. 
Middleſex, greeting: Whereas we larely com- 
| manded you, t that you ſhould cauſe to be 
levied of the goods and chattels of C. D. 
g 50 J. which A. B. lately in our court before 
| us at Weſiminſter, recovered againſt him for 
a debt, and alſo 62s. which, &c. (here in- 
ſert the writ verbatim) and that vou ſhould 
have that money before us at I/eftminſer, 
on, Sc. to render to the ſaid A. for his debt 
i and damages aforeſaid, and you at that day 
| returned to us at A. eftminſter that you had 
| | levied of the goods and chattels of the faid 
C. to the value of the gebt and damages afore- 
| faid, which ſaid goods and chattels remained 
| in your hands for want of buyers; therefore 
| | we being deſirous that the ſaid A. be ſatisfied 
his faid debt and damages, command you that 
| you ſell, or cauſe to be ſold, the ſaid goods 
5 and chattels, and every part thereof, for the 
| beſt price that can be got for the ſame, and 
at leaſt for the debt and damages afore- 
ſaid, ſo that you have that money ariſing 
| from ſuch ſale before us at Weſtminſter, on 
next after to render to the ſaid plaintiff 
| for his debt and damages aforeſaid, and have 
there then this writ. Witneſs, Oc. 
This writ is to be ſigned at Mr. Heberden's. 
and ſealed, pay ſigning 15. $4, ſealing 7 &. 


Elegit. 


If the lands are extended upon a an ele git, 
| the plaintiff 1s for ever barred from having 
| 83 another 


— 


i 
[| 
[i 
| 
1 
| | What the 
bl ſheriff is to 
148 5 
ih O 
Ib 60, 
Wi 
il 
bl 
i 
| 
i 
4% 
„ 
| 
The Corff 
ſets out the 
moiety, 
0 
i 
. 1 
5 


Executions. 
another execution; but if he levies on the 
goods upon the elegit, and the ſheriff return 
nibil as to the land, a ca. /a. may iſſue for the 
reſidue againſt the defendant; for the election 
cannot be compleat, unleſs the plaintiff has 
tome benefit from the land. Sy, 226. 

Upon an elegit the ſheriff is to impannel a 
jury (but no notice thereof is given on the 
other ſide) who are to make inquiry of all the 
goods and chattels ot the debtor, and to ap- 
praiſe the ſame, and alſo to enquire as to his 
lands and tenements; and upon ſuch inqui— 
ntion, the ſheriif is to deliver all the goods 
and chattels (except the heaſts of the plough) 
and a molety of the lands to the party, and 
muſt return his writ in order to record ſuch 
inquiſition into that caurt, out of which the 
elegit iſſued, 2 Iuſt. 396, Ca. 7. 4.8. Ec. 

When the jury have found the ſeiſin, and 
value of the land, the ſheriff, and not the 
jury, is to ſet out and deliver a moiety there- 
of to the plaintiff by metes and bounds, 
Carty, 463+ 

The ſheriff figns the inquiſitian delivered 
out, and nat the jury; hut the jury Gen 
their verdict, which the ſheriff keeps in his 


poſſeſſion, The ſheriff does not put the 


plaintiff in paſſeſſion, therefore, in order to 
recover, he muſt bring an ejectment. 

George the ned, Sc. To the Sheriff of 
Kent, greeting; Hherecs A. B. lately in our 
court before us at Weſtminſer, by bill with- 
out our writ, and hy the judgment of the 
ſame court, coed againſt C. D. 1co!. 
of debt, and alſo 63 5. for his damages 
which he ſuſtained, as well by nicans of the 

detaining 


Executions. 
detaining the ſaid debt as for his coſts and 
charges ; him about his ſuit in that behalf 
expended, whereof the ſaid C. D. was con- 
victed, as appears to us of record; and be- 
cauſe the ſaid A. B. came in our court before 
us, and choſe to have delivered to him all 
the goods and chattels of the ſaid C. D. 
(except the oxen and beaſts of his plough) 


and likewiſe a motety of all and ſingular the 


lands and tenements of the ſaid C. D. in 
your bailiwick, to hold to him and his aſ- 
ſigns (as his free tenement), according to the 
form of the ſtatute in that caſe made and 
provided, until he ſhall thereof have levied 
the ſaid debt and damages; therefore we 
command you, that without delay, you cauſe 
to be delivered to the ſatd A. by reaſonable 
price and extent, all the goods and chattels 
of the ſaid C. D. in your bailiwick (except 
the oxen and beaſts of his plough), and like- 
wife a moiety of all the lands and tenements 
of the ſaid C. D. in your baliwick, of which 


the ſaid C. D. on the + day of. M The das 
the 22d year of our reign (on which day the judgment 
ſaid judgment was given) was or at any time W iigned.. 


ſince hath been ſeized to him the ſaid 4, the 
ſaid goods and chattels as his own proper 
goods and chatte)s; and alſo to hold to him 
and his aſſigns a moiety of the ſaid lands and 
tenements, as his own free tenement, accord- 
ing to the form of the ſaid ſtatute, until he 
ſhall thereof have fully levied the ſaid debt and 
damages, and in what manner you (hall have 
executed this our writ, make appear to us at 
Well minſter, on next after under 
your ſeal, and the ſeals of them by whoſe 

ä ES. oath 
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Exeeuttons. 
e2th you ſhall make ſuch extent and appraife- 
ment, and have you there then this writ. 
Witneſs, Se. Stormont and Way. 
Indorſe the attorney's name. To be ſigned 
| with Mr. Heberden, and ſealed, Pay 15. 84. 
and 7d. 


Judgment by default. 


This judgment is ſigned in every caſe 
where damages are to be given by a jury, and 
where defendant dges not plead in the time 
allowed by the rules of court; and, if ſigned 
irregularly, the defendant muſt apply ta {ct 
it aſide as ſoon as the irregularity is known, 
otherwiſe the court will not ailiſt him: after 
it is ſigned, a writ of inquiry iſſues, directed 
to the herif, where the venue is laid, who is 
to ſummon a jury thereon, to enquire what 
damages the plaintiff has ſuſtained, and re- 
turn his inquifitian taken thereon to the 
court. Firſt enter on a roll (Which you get 
of Mr. Heberden at the King's Bench office) 
warrants of attorney, for the plaintiff and de- 
fendant, make alſo a memorandum thereon 
of the term in which the declaration was de- 
livered or filed, then take a treble penny 
itamp paper, and enter only the mempran- 
dum thereon, which carry to the clerk of the 
judgments in the King's Bench office, wha 
will fign fame, ſtamp your roll and judg- 
ment paper, pay 44. per ſheet, and 8d. fil- 
ing the warrants of attorney. If the action 


judgment fie be! in debt, the judgment is finaj in the firſt 


inſtanco, and which is & be entred on a 
Joublc half-crown {lamp of Paper, make your 


Er 


Judgment by dekamt. 265 


entry on the roll as before, tax the coſts with 
the maſter, and take out execution.” 

A regular interlocutory judgment may be A regular in- 

(et aſide, fo as to let in the defendant to try terlocutory 
the merits: of his caſe; but it muſt be on 3 ; 
payment of coſts, and ſuch merits likewiſe afde. 
mult appear upon an affidavit, Str. $23. 
1242. 1. Bur. $68. a writ of inquiry was fet 
aſide, and defendant let in to plead a fair 
plea on payment of 2oſts, Salt. 518. 6 Med. 
191. but as the rule is conditional, take care 
to pay the coſts forthwith, EY 

If plaintiff, ſigns an interlocutory judg- Irregular 

ment irregularly, the court will ſet it aſide judgment 
upon an affidavit of the facts, in which affida- P94 be {ct a- 
vit, © ſhew the writ having iſſued and return, 
& rhe aelivery of the declaration, and the time 
chen the rule to plead expired; or if you 
« were upon terms of accommodation, ſhew the 
ce ſpecial matter, and the advantage taken 
and as it is a rule to ſhew cauſe, there needs 
no notice of motion, | | 

If defendant pleads a plea in abatement, If defendant 
before his bale are put in, as for inſtance, pleads in 
when he has obtained time by an order, and 2 
he afterwards puts in bail, demand a plea in _ 3 > 
chief, if none filed or delivered, fign judgment. not good. 

There is no nced to demand a plea afreſh 
after a judgę's order, but after it is expired, 
ten judgment, if no plea. 

f defendant pleads a judgment recovered It defendant 
in another court after a judge's order, you Pleadeaudg- 


: 3 | ment recover- 
may ſign judgment, as it is nat ſuch an iſ- e after a 
ſuable plea as is required. judge's order, 


| | ſign judgment, 
Where there are iſſues in fact, and in law, 
the plaintiff may waive the iſſues in fact, 
| and 
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266 Judgment by default. 


and take out an inquiry upon the demurrer 
after the judgment is given by the court; 
and he has no occaſion to enter a volle proſe- 
qui as to the iſſues in fact, until he enters up 
| his final judgment on inquiry, Str. 532. 
If executed If a writ of inquiry be executed before the 
before the chief juſtice, and a witneſs wanted, he may 
chief juſtice, adjourn it over if he pleaſes, to the next ſitting, 
and a witneſs 20 RA 2 ing, 
wanted, he Str. 8 13. but it muſt be on payment of coſts. 
may adjourn, If the writ of inquiry be ſet aſide for irre- 
gularity, there muſt be a new writ ingroſſed, 
Hil. 13 Geo. 1. Cole. v. Vaughan. M. S. Rep. 
When a new Tf the jury miſtake in point of law, or give 


nguiry Will too ſmall damages, the court will, on pay- 


be ordered. , 
| ment of. coſts, order a new writ, Str. 425. 


7 1259. but this muſt be on ſpecial application. 
Inquiry ede. An enquiry executed on the day of th 
cuted on re- I es; Loca 
turn day good eturn is good, Ld. Raym. 1449. 
has 99g Alfter interlocutory judgment, and writ of 
bankrupt af- Inquiry awarded, the plaintiff became bank- 
ter interlocu- rupt, and afterwards the inquiry was exe- 
tory judg- cuted in his own name, which was held good 
ment, he may _ - oo | 
vba, without a /c:. fa. 2 Will. 308. _ 7 
Notice of in-. When the judgment is ſigned, give notice 
quiry. of executing a writ of inquiry, and if defendant 

lives within forty miles of London or Mtidaleſex, 
and the venue be laid in either of thoſe places, 
the notice mult be given eight days. exclu- 
five of the day it is delivered; but if the de- 
fendant lives above forty miles from London, 
and the venue 1s laid there, or in Middleſex, 
then fourteen days notice, excluſive of the day, 
muſt be given; and if the venue be laid in 
the country, then ten days excluſive 1s to be 
given; and Sunday is to be accounted as one, 
zf it be not the day on which the notice is 

given, 


Inquiry. 267 

given, R. M. 4 dun. 12. Mod. 21. Stat. 14 
Geo 2. c. 4. | 
The notice of inquiry is ſettled upon the Ifnoprocced- 
ſame rules as notice of trial; and therefore, ings for four 
in caſe there are no proceedings for four “. 
terms, after interlocutory judgment ſigned, 
2 whole term's notice of inquiry mult be 
given, which mult be delivered before the 
eſſoign day, unleſs the cauſc has been ſtayed 
by injunction, Sc. M. 4 Ann. Str. 1109. 

In every caſe where the plaintiff ſhall con- where plain- 


clude to the country upon the defendant's tiff concludes 


plea, and ſhall give notice of trial of the iſ- 3 
ſue upon the paper book, and thereupon the band ag _ 
defendant, to hinder the trial of the iſſue, and Ke * 
ſhall demur in law, upon the replication, or tice of trial on 
plea of the plaintiff, and the plaintiff ſhall the book, the 
Join in ſuch demurrer, and thereupon ſhall 2 Prat 
obtain judgment, the attorney for the defen- 2 
dant, ſhall be obliged to accept of notice of judgment on 
executing a writ of inquiry of damages, from demurrer. 
the time of notice of trial given upon the 

paper book; but then the plaintiff ought to 

give notice of the hour and place of execut- 

ing the inquiry. R. Hi. 8 Geo. 1. 

Take notice that a writ of inquiry of da- Notice for 
mages in this cauſe, will be executed on Sa- executing in- 
;urday the ninth day of February inſtant, be- u: 
tween the hours of 10 and 12 of the clock in 
in the forenoon of the ſame day, at the Guil- 
ball of the city of London, dated this iſt day 
of February, 1782, Your's, Cc. 

F. K. plaintiff's attorney. 
To Mr. C. D. attorney for defendant. 
If it is in Middleſex, and in term time, fin 1Middle- 
ſay, „ at the Guildhall in King's Street, /zx. 
+ Weſtminſter, in ie county of Middleſex _ 
1 


—_—— 
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Tf in the 
country. 


Service of the 


notice. 


Counter- 
mand. 


Continuance. 


Notice of 
counter- 
mand. 


Notice of 
continuance. 


Coſts. 


Writ of in- 
quiry. 


Inquirp. 
if in vacation, © af the ſberi s office in Took's 


“Court, Curſitor Street, Chancery Lane, in 
« the county of Middleſex,” (inſtead of the 


Three Tunns in Brook Street.) 


If in the country, ſay, © will be executed at 
* the houſe of L. W. commonly called or known 
« by the name or ſign of the White Hart in 
C Oxford, in the ſaid county.” 

If no attorney appears for the defendant, 
then direct your notice to him, and leaving 
at his houſe will be ſufficient. 

If you do not intend executing the inquiry 
on the day, you may countermand ſame, by 
giving notice two days excluſive before the 
day of executing, if in town, and defendant 
lives within forty miles of London; but if he 
lives above forty miles, then ſix days notice of 
countermand at leaſt, by Stat. 14. G. 2. c. 17. 

A notice of inquiry may be continued over 
to another day, but not more than once in a 
term, Str. 1119, you may continue the day 
before it is executed to any other day. 

do hereby countermand the notice of 
executing the writ of inquiry given you in 
this cauſe, dated, Sc. 

I do hereby continue the notice of exe- 
cuting the writ of inquiry given in this cauſe 
to the day of next, when the 
ſame will be executed between the ſame 
hours, and at the fame place, dated, &c. 

Colts may be recovered for not executing a 
writ of inquiry, the fame as for not going to 
trial, Ser. 728, 

George the third, by the Grace of Gad of 
Great Britain, France, and Ireland, king, de- 
fender of the faith, &c. To the ſheriffs of 
London, greeting: Whereas John Denn, lately 
5 n 


Tneuſty. 

in our court before us at Veſim inſer, by bill 
without our writ, impleaded [eichard Fenn, 

being in the cuſtody of the marſhal of the 
Mar/halſea of our lord the now king, before 
the king himſelf: For that whereas (ſet forth 
the whole declaration verbatim), to the ſaid 
John, his damage of 100/. as he faith, and 
ſuch proceedings were thereupon had in our 
ſaid court before us, that the ſaid hn ought 
to recover his damages by means of the pre- 
miles, but becaule it is unknown to our court 
before us, what damages the ſaid Joby hath 
ſuſtained by means of the premiſes, there- 
fore we command you, that by the oath of 
twelve good and lawful men of your bailiwick, 

you diligently inquire what damages the ſaid 
John hath ſuſtained, as well by means of the 
premiſes, as for his coſts and charges by him 
about his ſuit in this behalf expended, and 
make appear to us at Meſtminſter, on Saturday 
next after eight days of the Purification, the 
inquiſition which you ſhall thereupon take 


under your ſeal, and the ſeals of thoſe by 


whoſe oath you ſhall take that inquiſition, and 
have there then this writ. Witneſs Villiam 
Earl of Mansfeld, at Weſtminſter, the 23d day 
of January, in the twenty-ſecond year of our 
ret; Stormont and Way. 
To be engroſſed on a 25. ſtamp parch- 
ment, and only ſcaled, pay 7 d. leave it at the £ 
ſheriff”s office for execution, firſt indorſing 
on it, the day it is to be executed, pay in 
Lenden 11. 95. 44. if no witneſſes, and 4 4. 
for every witneſs, in Middleſex 11. 105. 4d. 


other counties 17. 115. 6d. attend the exe- 


cution on the day. . i 
On the day of the return, give a rule fs 
judgment at the clerk of the rules, naming 
your 
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Bow to be in- 


rolled. 


Rule for 
1ndgment. 
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yy t Per n On 
Inquiry. 


Tnguirp. 

your cauſe on a ſlip of paper, and writing en 
pM, © rule ſor judgment on inquiry,” pay 15. 10. 
It expires in four days next after given, 
Sunday (or any holiday on which the court does 
not fit) 1s not reckoned a day, unleſs the rule 
is given on the laſt day of term, or after, get 
your inquiſition from the ſheriff, carry it to 
the ſtamp office, and ſtamp it with a double 
25. 6d. tax the coſts with the maſter, pay 
25. 64. and defendant may have a rule to 
be preſent, if he thinks fit, at the clerk of 
the rules pay 45. after this plaintiff may take 
out execution, if ſerved with no allowance of 
a writ of error. 

George the third, Sc. to (here inſert the 
witneſſes names, there may be four in each 
writ) We command you, and every of you, 
that ſetting aſide all and ſingular buſineſſes 
and excuſes whatſoever, you, and every one 
of you, be and appear in your proper per- 
ſons, before William Gill, Eſq; and William 
Nicholſon, Eſq; ſheriff of Middleſex, on the 
ioth day of Auguſt next, at the ſheriff's office 
in Took's Court, Caſtle Tard, in the county of 
Aiddleſex (if in London ſay) before the ſhe- 
riffs of the city of London, at the Guildball of 
the ſaid city; if in the county, ſay, before 
A. P. Eſq; ſheriff of the county of Oxford, 
at the houſe of commonly called or 


known by the name or ſign of the 


in Oxford in the ſaid county, there to teſtify 
the truth of all and ſingular thoſe things ac- 
cording to the beſt of your information and 
knowledge, which you, or any of you know, 
in a certain cauſe now depending 1n our court 
before us, between A. B. plaintiff, and C. D. 

defendant, 


Inquiry. 


defendant, of a plea of treſpaſs on the caſe, 


(as the nature of the action is) on which our 
certain writ of inquiry of damages has been 
ſent by us, out of our ſaid court, and direct- 


ed to the ſaid ſheriff, then and there in due 


form of law to be executed before the ſaid 
ſheriff, and this you, nor any of you, ſhall in 
no wiſe omit, under the penalty be pes 1. Wit- 
neſs William Karl of Mansfield, at Weſtminſter 
the 19th day of June, in the 22d year of our 
reign. Stormont and Way. 

This muſt be ingroſſed on a 25. ſtamp 
piece of parchment, get ſame at ſtationers, 
pay 25. 14. It muſt be ſigned and ſealed; 
pay ſigning, 15. 8 d. ſealing 74. ſerve your 
witneſſes with a copy each, pay 1 5s. each, and 
make a note for the office thus : 
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London, to wit, ſubpana to teſtify on in- Precipe, 


quiry between A. B. plaintiff, and C. D. de- 
fendant, on the part of the plaintiff. 
FJ. K. Attorney. 


Entry of Interlocutory, and final 
EE Judgment. 


Entry on the roll, of an interlocutory judg- 
ment, award of inquiry, and final judgment 
thereon, where declaration 1s of a former term. 
As yet of the term of St. Hilary, inthe 22d 
year of the reign of king George the 3d. Wit- 
neſs, William Earl of Mansfield. 

London, (g.) Jobn Denn (the plaintiff) 
puts in his place, F. 7. his attorney, againſt 
Richard Fenn (the defendant) in a plea of 
treſpaſs on the caſe. 

London, (.) the ſaid Richard Fenn, in 
his own perſon, at the ſuit of the ſaid Jen 
Dein, in the plea aforeſaid, 

Lendon 
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Imparlance. 


Entry of Trterloctitow and final, &e, 


Lenden, (g. Be it remembered, that in 
Michaelmas term laſt paſt, before our lord 
the king, at Weſtminſter, came Fohn Denn, 
35 F. 5. his attorney, and brings into the 
court of our ſaid lord the king, before the 
king himſelf, then there his certain bill 
acainſt Richard Fenn, being in the cuſtody of 
the Marſhal of the Marſhalſea, of our lord 
the now king, before the king himſelf, of a 
plea of treſpaſs on the caſe, "and there are 
pledges for the profecution, to wit, John Doe 
and Richard Roe, which ſaid bill follows in 


theſe words, to wit. London, (G.) John 


Dena complains of Richard Fenn, (here in- 
ſert the whole declaration exactly to the 
word ſuir, Sc.) then in a new line add the 
judginent as follows: 

And now at this day (chat is to 5 
on Wedneſday next after the octave of St. 


Ililaty, in this ſame term, until which day 


the ſaid Richard had leave to imparle to the 
ſaid bill, and then to anſwer the ſame, &c, 
at which day before our ſaid lord the king 
a0 Wi eftimin/ic, came as well the ſaid Fohn, by 

his ſaid attorney, as the ſaid Richard, in his 
own perion, and the ſaid Richerd defends the 
verong and injury when, Sc. and ſays no- 
thing in bar, or precluſion of the ſaid action 
of the (aid John, by which the ſaid John re- 
mains therein undefended againft the ſaid 
Richord, for which the ſaid Joln ought to 
recover againſt the ſa d Richard, his damages 
by occaſion of the premiſes ; but becauſe it 
is unknown to the court of our lord the king 

ow here, what damages the ſaid John hath 
ſuſtained, by reaſon of the premiſes aforeſaid. 
| | * 
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It is therefore commanded to the ſheriffs 
that by the oath of twelve good and lawful 
men of their baihwick, they diligently in- 
quire what damages the ſaid John hath ſuſ- 
tained by the means aforeſaid, as for his coſts 

; and charges by him ſuſtzined, about his ſuit 

| ; in this behalf expended ; and that they ſend 

the inquiſition which they ſhall thereupon 
take to our lord the king, at Meſtminſter, on 
Tueſday next after eight days of the Purifica- 
tion, under their ſeal, and the ſeals of thoſe 
by whoſe oath they ſhall take the faid i Inqui- 
fition, together with the writ of our faid lord 
the king, to them thereupon directed, the 
ſame day is given to the ſaid Joby, at the 
ſame place; at which day before our ſaid 
lord the king at Weſtminſter, came the ſaid 
Jobn, by his ſaid attorney, and the ſheriff, Sherif's In- 
to wit, William Nicholſon, eq. and William guilition. 
Gill, eq. ſheriffs of the ſaid city, returned a If it is in 
certain inquiſition taken before them at the ey 

Guildhall of the city of London, in the pa- 0 N 
riſh of St. Laurence- Jerry, in the ward of e I 
Cheap, in the ſame city, on the day of r. 
February, in the 22d year of the reign of our 
ſovereign lord the now king, by the oath of 
twelve honeſt and lawful men of their baili- 
wick, by which it is found that the ſaid Fohn | 
Denn hath ſuſtained damages, by occaſion 1 
of the premiſes, over and above his coſts 
and charges to 20/. and for thoſe coſts and 
charges to 11. 95. 4d. therefore it is conſi- Judgment 
dered that the ſaid John recover againſt the figned 
ſaid Richard, his damages aforelaid, by the 171 of Feb. 
{aid inquiſition above found ; and alſo 97. ” 
105. 8 d. for his laid coſts and charges by 
55 the 
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the court of our ſaid lord the king now here, 

adjudged of increaſe, -to the ſaid John, by his 

aſſent; which damages in the whole amount 
Mercy. to 31/7. and the ſaid John in mercy, &c. 

If your declaration be of one term, and the 
interlocutory judgment of another, there 
muſt be an imparlance entered, ſo as to con- 
tinue the pleadings over from the delivery 
of the declaration, to the ſigning of the 
judgment, but if declaration and the judg- 
ment be of one term, then an imparlance is not 
neceſfary, and the entry will be thus. 

Of the term of St. Hilary, 22d George 3. 
Witneſs, c. | 

The like Middleſex, John Denn, puts in his place J. K. 
where decla- to Wit. F his attorney, againſt Richard Fenn, 
ration is of in a plea of treſpaſs and aſſault. 
80 Middleſex, (H.) The faid Richard Fenn 
term. . : c . . 
puts in his place J. B. his attorney, at the ſuit 
of the ſaid John Denn, in the plea aforeſaid. 
Middleſex, 1 it remembered, that on Wedneſ- 
The firſt day to wit. & day a next after the octave of St. 
of term. Hfilary, in this ſame term, before our lord 
the king, at Weſtminſter, comes Jobn Denn, 
by J. K. his attorney, and brings into the 
court of our ſaid lord the king, before the 
king himſelf, now here, his certain bil} 
againſt Richard Fenn, being in the cuſtody 
of the Marſhal, of the Marſbalſea, of our 
lord the now king, before the king himſelf, 
of a plea of treſpaſs and aſſault, and there 
are pledges for the proſecution, to wit, John 
Doe and Richard Roe, which ſaid bill follows 
in theſe words, to wit: Middleſex, to wit, 
(here enter the declaration verbatim to ſuit, 
Oc.) then on a new line add the judgment. , 
An 


and final Judgment. 
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And the ſaid Richard, by J. B. his attor- Judgment. 


ney, comes and defends the force and injury, 
when, Sc. and ſiys nothing in bar or pre- 
cloſon of the ſaid action of the ſaid John, 
whereby the ſaid Jobn remains therein unde- 
fenced againft the ſaid Kichard, for which the 
faid John ought to recover againſt the ſaid 
Pichard, his damages by occaſion of the pre- 
miſes, but becauſe it 1 unknown, Sc, as in 
the former. 


In order to 8 the execution of a Cgnvit. 


writ of inquiry, &c. frequently the defen- 
danc (to fave the coſts) confeſſes the action, 
or his attorney does it for him, with a ſtay of 
the execution, which confeſſion is general! ly 
wrote in the margin of the declaration, or it 
may be done on plain paper thus: © [confeſs 
« this action; and that the flaintiſ hath ſuſ- 

cc tained damage to the amount of: 201. beſides 
« his coffs and chai es > to be taxed by the af 
i ter) and it is agreed that no judgment ſhall be 
te entered up, or execution 1ijjue until the 12th 
« day of April next, in default of payment of 
« the ſaid 20 l. And I do further are, that 
* 10 writ of error fhail be brought, nor any bill 
tt in equity filed; ; and that in coſe the plaintiff 
fall enter up his judgment, he ſhall ve at li- 
berty to levy the ſaid 20 I. together with all 
« cofts, ſheriff's poundape, and all other fees. 
As witneſs my hand, &c.“ 

If the confeſſion be in an action of debt, 
then it may be, I hereby confeſs the debt in 
* 11s cauſe, and that the plaintif bt ſuſtatn- 
ed damages to the amount of s. Leides his 
coſts and charges, to be taxed by the maſter, 
and the debt 15 agreed to te aid as follows, 
&c. as above.” 
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How to ſign 
Judgment af- 
ter confeſſion. 


Writ of in- 
quiry before 
the chief juſ- 
rice. 


How to apply. 


Inquiry befoze the Chief Juſtice. 


If the confeſſion is that the judgment ſhall 
be entred up, ſign it on a double half-crown 
ſtamp paper, as it is final; but you do not 
pay for the entries anew, nor 1s there occa- 
ſion for a new roll, pay 25. 64. for the ſe- 
condary's fee, and 64. for the further entry 
of the judgment, and make the entry on the 
judgment paper only as far as the end of the 
memorandum. 


Inquiry before the Chief Tuſtice. 
There are caſes upon which application 
may be made to the court to have the writ 
of inquiry executed before the chief juſtice 
at the ſittings, or before the juſtices of aſſize, 
but leave 1s feldom granted, unleſs the caſe 
is very ſpecial, as where the law is mixed 
with the fact, or it appears to be of too much 
conſequence for the ſheriff to undertake, in 
which caſe the jury ſet their hands and ſeals 
to their verdict and, upon the trial, the 
judge of ui prizs is ſaid to be only an aſiſt- 
ant to the ſheriff, and has no judicial power; 
and if the parties come to an agreement at 
the trial, the judge is to ſign it, and after- 
wards the court may be moved to have 1t 
made a rule of court, 12 Mod. 519. 610. 
Although it is laid down by Lord Hol? 
that the judge is only an aſſiſtant to the ſhe- 
riff, yet I think the judge has the full power, 
as the modern practice ſeems to be, that the 
ſheriff only cauſes a jury to come before the 
judge of ni/i prius, who afterwards returns 
the writ of inquiry, and the inquiſition an- 
nexed. 
The way to apply is, to make affidavit, 
ſetting forth the circumſtances of the parties, 
plaintiff 


Jnquiry before the Chief Juſtice. 
plaintiff and defendant, and the nature of the 
action, upon which the court will grant a 
rule to ſhew cauſe; and in caſe of ſucceſs, 
you may move the court for the ſheriffs to re- 
turn a good jury, which is granted of courſe; 
on the firſt motion, pay counſel 105. 64. 
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George the third, by the grace of God, &c. Inquiry. 


To the ſheriff of Middleſex, greeting: Where- 
as A. B. lately in our court before us at 
Weſtminſter, by bill without our writ, and by 
the judgment of the ſame court impleaded 
C. D. being in the cuſtody of the marſhal of 
the Marſhalſea before us, for that (to the end 
of the declaration) to ſuit, &c. and ſuch pro- 
ceedings were thereupon had 1n our ſaid court 
before us, that the faid A. ought to recover his 
damages againſt the ſaid C. by reaſon of the 
premiſes; but becauſe it is unknown to our 
court before us what damages the ſaid A. 
hath ſuſtained by the means aforeſaid, we 
therefore command you the ſaid ſheriff, that 
you caule to come before our right truſty and 
well beloved William Earl of Mansfield, our 
chief juſtice, aſſigned to hold pleas in our 
court before us, on the day af {the 
day of the ſittings) at Weſtminſter Hall, in 
the ſaid county, twelve free and lawful men 
of your bailiwick, to diligently enquire what 
damages the ſaid A. hath ſuſtained, as well 
by means of the premiſes, as for his coſts and 
charges by him about his ſuit in this behalf 
expended : We likewiſe command the ſaid 
chief juſtice, that he certify the inquiſition 
before him taken, to us at Meſiminſter, on 
next after together with the names of 
thoſe by whoſe oath that inquiſition ſhall be 
# 2. taken, 


An :ttorney 
muſt be pre- 
ſent. 


Inqufry bekoze the Chicf Juſtice. 
taken, and that he have there then this writ, 
Witneſs Milliam Earl of Mangsfeld, at li eſi- 
minſter the day of in the twenty- 
ſecond year of our reign. Stormont and Hay, 

Sheriff's return. The execution of this 
writ ſo far as relates to me, appears in the 
panel hereto annexed. The anſwer of 


William Nicholfon, Eſq. 7 | 


and | i 
William Gill, Fig; 
Retraxit. 


It is very common after plea pleaded to 
confeſs the action; in ſuch ceaſe, you put in 
the cor feſſion, the conſent of the defendant 
to withdraw his plea, fo that a rctraxi? may 
be entered by the maſter, who will not Go it 


unleſs the attorney for the defendant is pre— 


ſent, in which caſe, enter the pleadings on the 
roll with the relinquifhment of the defen- 


dant's plea, take ſame to the clerk of the 


Judgments, who will enter them, and fign 
the judgment on a 2.5. 6 d. ſtamp, then go to 
the maſter, and he will enter the retraxit in 
the margin of the roll, | 
Fudgment on a Warrant of Attorney. 


It happens very frequently, that after the 


defendant is arreſted, the plaintiff, in order 


to prevent expence, accepts a warrant of at- 
torney for the ſame, with a defeazance there- 
on, payable by inſtalments, but care muſt be 


taken that ſuch warrant of attorney be exe- 


cuted in the preſence of an attorney for the 
defendant, and expreſsly named by him, 
who is to inform him of the nature of ſuch 

warrant; 


Judgment on a Warrant of attoꝛney. 


warrant, and the attorney 1s to ſubſcribe his 


name as a witneſs to the due execution there- 


of, R. E. 15 Car. 2. ſuch attorney, whether of 


one court or the other, 1s ſufficient, Str. 5.30. 
The warrant of attorney is confined to 
judgment in the particular cauſe, whereupon 
the defendant is in cuſtody, and does not ex- 
tend to warrants given to confeſs judgments 
in other actions; for, in the firſt caſe, the at- 
torney being preſent, is to avoid all practices 
on the part of the plaintiff, and to fee it is 
done without dureſs of impriſonment ; in the 
other, the plaintiff has no power over the 
defendant, 3 Burr. 1793. Raym. 797. 

If the judgment 1s not entered up within a 
year and a day after the warrant given, it 
cannot be done without motion in term 
time, which muſt be upon an affidavit of the 
debt due, or part thereof being unſatisfied, 
the due execution of the warrant, and the 
defendant's being alive. It may be done on 


the ſame affidavit before a judge in vacation, 


who will make an order to be entered up. 

If the warrant of attorney be above ten 
years old, the motion muſt be made in 
court. | 

If it 1s given to a feme /ole, and ſhe mar- 
ries before judgment is entred up, applica- 
tion muſt be made to the court for leave to 
enter 1t up by the huſband and wite, found- 
ed upon an affidavit proving their marriage, 
3 Burr. 1471. 

If a warrant of attorney be given to two, 
and one dies before judgment dentted, leave 
will be given to the ſurvivor to enter it up, 
ih, 


14 Woodward 


7 


When not ne- 
ceſſary. 


When judg- 
ment is to be 
entred up 
without mo- 
tion. 


If 10 years 
old motion 
muſt be made. 


How to enter 
it up if given 
to a /me ſols 
who after- 
wards mar- 
ries. 


If to two, and 
one dies. 
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When to en- HWoodward gave a warrant of attorney ta 
ter it up if = confeſs a judgment, and died within a year 


defendant 


e after in time of vacation, before the eſſoign- 


day of the ſubſequent term, which was 
Eaſter term: the attorney, after his death, 
entered up the judgment as of the preced- 
ing term, but brought not the roll in be- 
fore the eſſoign-day of Eaſter term; and it 
was moved to have the judgment ſer aſide, 
the warrant of attorney being revoked by 
the death of the party. Holt, C. J. if the 
party dies in the vacation, the attorney may 
enter up judgment that vacation, as of the 
preceding term, and it is a judgment at the 
common law, as of the preceding term, 
though it be not ſo upon the ſtatute of 
frauds in reſpect to purchaſers, but from 
the ſigning, ſo this judgment is good. 1 Salk. 
87. 2 Ld. Ray. 766, 2 Sir. $82. 

Judgment A judgment ed” up by an attorney's 

entered by an Clerk, who uſed the name of a regular at- 

attorney's 

clerk, who Forney, but without his knowledge or con- 

uſed the name ſent, was ſet aſide. 5 Bur. 2660. 

of another attorney, ſet aſide. 

Will not ſet Court would not ſet aſide a judgment 

it aſide ii upon an old warrant of attorney ſigned, 

_ though the defendant died the day the mo- 

died the day tion was made for leave to enter it up, viz. 

it was ſigned, at ſeven in the morning. Str. 1081. 

ſeven in the morning. 

How to ap- If judgment is to be figned in the vacation, 

ply in vac. take the affidavit to a judge's chambers, 
who will give you an order to enter up 

ſame; pay 45. no counſel's hand is requi- 

ne, | 

If 
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If it is ſigned in term, you get counſel In term, 


to move for leave to enter up judgment; 
pay 10 6. 6d. draw up rule at the clerk of 
the rules; pay 5 s. if a country affidavit, 
2 5. filing; then ſign your judgment on a 
double half crown, as in p. 252. 
A. B. plaintiff. 
In the King's Bench. and 
C. D. defendant. 
A. B. of Sc. the above- named plaintiff, 
and E. F. of Sc. gentleman, ſeverally make 
oath, and ſay, and firſt this deponent A. B. 
for himſelf ſaith, that the above- named de- 
fendant C. D. being juſtly indebted unto 
this deponent, in the ſum of 20 J. for money 
paid for the ſaid defendant, did, in order to 
ſecure unto him the ſame, execute unto 
this deponent, a warrant of attorney, bear- 
ing date the 20th day of January, 1781, 
thereby authoriſing certain attornies therein- 
named, or any other attorney of this court, 
to appear for him the ſaid C. D. as of the 
then laſt Michaelmas term, or any other 
ſubſequent term, and then and there to re- 
ceive a declaration for him in an action of 
debt, for 40 J. for money borrowed, at the 
ſuit of this deponent, and to confeſs the 
ſame action, or elſe to ſuffer a judgment by 
nil dicit, or otherwiſe to paſs againſt him 
in the ſame action, and to be thereupon 
forthwith entered up againſt him of record 
of this court. And this deponent further 
ſaith, that there is juſtly due and owing ta 
him, this deponent, for principal money 
and intereſt thereon, the ſum of 227. 11 5, 
(or the ſum of 107. the defendant having 
paid 


Affidavit. 
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How to ſign 
judgment. 


Entry of a 
judgment on 
a warrant of 
attorney. 


Judgment on a Warrant of attoꝛney. 


paid the ſum of 12 J. 115. part thereof as the 
caſe is) and that he verily believes the faid 
defendant is living, he, this deponent, hay- 
ing ſeen and converſed with him about ten 
days ſince. And this deponent E. F. for 
himſelf, ſaith, that he was preſent, and did 
ſee the ſaid warrant of attorney executed by 
the ſaid defendant, and that the name C. D. 
ſet and ſubſcribed at the foot thereof, is of 
the proper hand-writing of the ſaid C. D. 
and that he did fign, ſeal, and, as his act 
and deed, deliver the ſame in the preſence 
of this deponent; and that the name E. F. 
ſet and ſubſcribed, as the witneſs thereto, 
is of the proper hand-writing of this depo- 
nent. | 

The judgment is ſigned upon a double 
half-crown ſtamp; firſt enter the warrants 
of attorney on the roll and memorandum of 
the term you enter it, then the following 
declaration and judgment. 

London, (V.) A. B. puts in his place 
J. I. his attorney againſt C. D. in a plea of 
debt. 

London, (V.) The ſaid C. D. puts in his 
place J. K. his attorney, at the ſuit of the 
ſaid C. D. in the plea aforeſaid. 

London, (/s.) Be it remembered (here 
put a memorandum as in p. 274), as far as 
which ſaid bill follows in theſe words, to 
wit, London, to wit. 4. B. complains of 
C. D. being in the cuſtody of the Marſhal of 
the Marſbalſea, of our lord the now king, 
before the king himſelf, of a plea, that he 


render to the ſaid A. B. 40 l. of lawful money 


of Great Britain, which he owes to, and un- 


juſtly 


a vn 


JJ Fae Hong whos. 
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juſtly detains from him. For that whereas 

the ſaid C. on the day of in the year The date of 
of our Lord 1781, at London aforeſaid, to warrant of 
wit, in the pariſh of St. Mary le bow, in the attorney. 
ward of Cheap, borrowed of the ſaid 4. B. 

the ſaid 40 J. to be paid to the ſaid A. when 

he the ſaid C. ſhould be thereto afterwards 
requeſted; yet the ſaid C. (although often 
requeſted, Sc.) hath not yet paid the ſaid 401. 

above demanded, or any part thereof to the 

ſaid A. but he to pay the ſame, or any part 

thereof, hath hitherto wholly refuſed, and 

fill refuſes, to the ſaid 4. his damage of 

10]. and therefore he brings his ſuit, &c, 

And the ſaid C. by Z. K. his attorney, Judgment by 
comes and defends the wrong and injury, zl dicit. 
when, Sc. and ſays nothing in bar or pre- 
cluſion of the ſaid, by which the ſaid 7. 
remains therein undefended againſt the laid 
C. Therefore it is conſidered, that the ſaid Judgment 
A. recover againſt the ſaid C. his ſaid debt, _ day 
and alſo 635, for his damages, which he“ * 
hath ſuſtained, as well by occaſion of the 
detaining the ſaid debt, as for his coſts and 
charges, by him about his ſuit in that be- 
half expended, by the court of our lord the 
king, now here adjudged to the ſaid A. by 
his aſſent, and the ſaid C. in mercy, Sc. Mercy. 

If it is upon an old warrant of attorney, 
the maſter allows 835. for coſts. x 

And the ſaid C. by I. K. his attorney, comes Judgment by 
and defends the wrong and injury when Sc. non ſum infor- 
and the faid A. prays that the ſaid C. may an- 79% 

{wer to his faid declaration: whereupon the 
ſaid attorney of the ſaid C. ſays, that he is 
not informed by the ſaid C. of any anſwer 
to be given for the ſaid C. in the premiſes, 

nor 
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nor doth he ſay any thing in bar, or pre- 


cluſion, of the ſaid action of the ſaid A. by 


which the ſaid A. remains therein unde 


fended againſt the ſaid C. Therefore it is 
conſidered (as in the other 3 e by nil 
dicit verbatim. } 


Of reviving Judgment by Scire facias. 


The nature of A /cire facias is a judicial writ, and found- 
e ci. a. ed on ſome matter of record, as judgments, 
recognigances, and letters patent, on which it 

N lies to enforce the execution of them, or to 
vacate or ſet them aſide; and though it be a 

Judicial, or writ of execution, yet it is ſo far 


in nature of an original, that the defendant 


may plead to it, and 1s in that reſpect con- 
ſidered as an action; and therefore it is held 
that a releaſe of all actions, or a releaſe of 

all executions, is a good bar to a ſcire facias. 

Co. Litt. 290. 2 Inſi. 470. Carth. 107. 

Error will not But though it be held that a ci. fa. is in 
lie in Excic- nature of an original, yet it hath been ad- 
. cham- judged that no writ of error lies into the Ex- 
: chequer chamber on a judgment given in 
the King's Bench on a ſci. fa. the Stat. 27 Fl. 

c. 28. mentioning only ſuit or action of debt, 

detinue, covenant, account, caſe, ejectment, 

or treſpaſs. 5 Co, 88. 2 Inſt. 471, Palm. 428. 

Execution Writs of execution muſt be ſued out with- 
mutt be ſued jn a year and a day after the judgment 18 
1 dav. entred, otherwiſe the court concludes prima 
or a Fer. fa. facie that the judgment is ſatisfied and ex- 
tinct; yet, however, it will grant a ſcire fa- 

(ins for the defendant to ſhew cauſe why the 

judzment ſhould not be revived, and execu- 


tion 
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prived of bringing his action on the judg- 
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tion had againſt him. Veli. 2. 13 Ed. t. 
6. 4 
Bur notwithſtanding this remedy, the But year and 


laintiff, after the year and day, is not de- day expiring 
oes not de- 


prive plaintiff 
ment, which by the common law was the from — 


only method of revival. Co. Lit. 290. his action. 

If there has been no ca. fa. fi. fa. eleg it, or Sci. fa. mutt 
hab. fac. pol Monem ſued out within the year be ſued out 
and day, pf in order to revive the judg- I = 
ment and take out execution, you mult ſue ed m_ 
out a ſcire factas into the county where the tion was. 
venue is laid, the court ſuppoling the defend- 
ant to reſide in the fame county where the 
original action was brought. 

This ci. fa. was intended to prevent a No. ne- 
ſurprize upon the defendanc after the year e 2 3 de- 
and day elapſed; but here he affects the © ot 
delay by bringing a writ of error, or it's 75 - 
ſtayed by injunction, though above a year © 
and day, yet execution may be taken out 
without a ſcire facias. 2 Burr. 660. Str. 301 

It is not neceſſary in caſe the plaintiff 5e eta 
comes nonſuit, becauſe he is out of court. v names 
6 Mod. 288. Ds 

If a writ of execution be once ſued ot rf evooyrton 
and entred on the roll, it may be cont: :! wine led out, 
until you ſue out and execute à new 5 _ _ 1e 
and be as effectual as if new writs were jiu ed 
every term. Str. 100. Mod. Caſ. 288. 185 

The writ of cite facias may be fned ov. e 
of courſe at any time within ſeven n , π §—. e 


the judgment being ſigned, but after hat 


ern JI Us ITS 


there muſt be a motion for leave to ug it pl hae 

out at the fide bar, which is done 5y attend- motion mult 

ing at Meſtminſter before the judges go into be niade at 
2 ; court. ide Dar. 
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court. Mr. Cowper draws up the rule in the 


evening, there is no occaſion to ſerve it on 


defendant or his attorney: 

Cannot be Nor can it be had without a motion in 

ſued out after Crt, and an affidavit of the debt being un- 

10 years with- fan) =— 

out motion ſatisfied, the defendant living, and the jude- 

on affidavit. ment in full force, if the judgment be of ten 
years ſtanding, and no execution taken out, 
therefore the affidavit to enter up a jude- 
ment on an old warrant of attorney will do 
for this purpoſe, as to the two particulars 
required, and ſtate the judgment being re- 
covered in ſuch a term, and no execution 
having iſſued thereon ; counſel's fee is 105. 
6 d. it is abſolute in the firſt inſtance, rule 65. 


1 Nor can execution be ſued out on a judg- 


cannot be ment revived by ſcire facias after the year 


ſued out after and day, but muſt be again revived. 
judgment r2vived, if above a year and a day. 
Sci. fa. on a Fyery writ of ci. fa. upon which a ibi is 
ibi rs be _— to be returned, ſhall be delivered to or left 
ro time. in the office of the ſheriff ſometime before 
the return of ſuch writ. N. Ea. 5 Geo. 2. and 
Na alias to no writ of alias /ci. fa. ſhall iſſue until the 
iſſue till re- firſt ci. fa. be returnable. Jin. 8 I. z. 
2 Se vo And that every writ of a/ias /ci. fa. ſhall be 
and to lay 4 delivered to or left in the office of the ſheriff 
days in office four days excluſive before the return of ſuch 
before return. writ, Ea. 5 Geo. 2. | 
Each to have Each ci. fa. by bill ſhall have ſeven days 
7 days be- between the ee and return. If there are 
tween 4% two, there muſt be 15 days between the 
and return. | 
Mod. Caf. Law and Equity, 227. 305. Salk. 
599. and every writ of alias ſhall bear zefte 
the day of the return of the firſt. Salk. 599. 
6 Med. 86. 
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The general practice upon two. ci. fas. is Firſt el. fa. 
to leave the firſt one day before the return 3 one day 
for a ibil, which is thought to be a ſufficient 7 TER 
time within the rule. E. 5 Geo. 2. | 
Every writ of /cire facias, of which notice One i. fa. 
ſhall be given to the defendant or defend- notice given, 
ants, ſhall be delivered to, or left in the 0. CO 
office of the ſheriff, four days before the den. 
return of ſuch writ, excluſive of the 
day on which ſuch writ is returnable. Ea. 

Geo. 2. | 

The time is ſettled for warning the de- The day of 
fendants upon a /ci. fa. againſt bail, which rng. 
may be done on the return day, therefore of 
courſe the writ to revive only may be ſo 

conſidered. 3 Burr. 1360. 

There muſt be eight days between the Eight daysbe- 


ehte and return, if by bill upon one i. fa. Yecnthewrit 
teſt : * P | N J and return of 


dtr. 765. | 8 
To revive a judgment it is ſeldom that e 


the party is warned by the ſheriff; but if he 

is, the /crre facias mult be left at the ſheriff's 

office, anda warrant or ſummons taken there- . 
on, directed to your officer, pay 25. 4d. who 

will ſerve it. 

The /cire facias is to be ingroſſed on a How to be 
double twelve penny ſtamp parchment, which ſued out. 
take to Mr. Heberden, with a præcipe, who 
will ſign it, pay him 15. 8 4. ſeal, 7 d. If 
left for a nibil, take it to ſheriff's office, pay 
15. for ſame, each defendant; upon the re- 
turn day ſue out an alias, ſign and ſeal it as 
before, and leave it at the ſheriff's office; 
the form of the writ and præcipe are as 
follow: 


Middleſex, 


288 


Præcipe. 


Scire facias 
in debt. 


Reviving Judgments. 


Middleſex, ſci. fa. for A. B. againſt C. P. 
for 1001. debt, and 63s. damages, returnable 
on, Cc. J. K. attorney. 

George the 3d, by the grace of God of Great- 
Britain, France, and Ireland, king, defender 
of the faith, Sc. to the ſheriff of Middleſex, 
greeting: Whereas John Denn, lately in our 
court before us at Weſtminfter, by bill with- 
out our writ, and by the judgment of the 
ſame court, recovered againſt Charles Fenn, 
1000 J. for a debt, and alſo 63s. for his da- 
mages which he ſuſtained, as well by occa- 
ſion of the detaining the ſaid debt, as for his 
coſts and charges by him about his ſuit in 
that behalf expended, whereof the ſaid Charles 
is convicted, as appears to us of record; and 
now on the behalf of the ſaid John we have 
been informed, that although judgment be 
thereupon given, yet execution for the ſaid 
debt and damages ſtill remains to be made 
to him; whereupon the ſaid Fobn hath hum- 
bly beſought us, to provide him a proper re- 
medy in this behalf; and we, being deſirous 
that what 1s right and juſt ſhould be done on 


n If an alias, this occaſion, command you, that by good 
ſay, as before and lawful men of your bailiwick, you cauſe 
ave have com it to be made known to the ſaid Charles, that 


manded you. 


he be before us, at Weſtminſter, on next 
after to ſhew if he has, or knows of 
any thing to ſay for himſelf, why the ſaid 
John ſhould not have his execution againſt 
him for the debt and damages aforeſaid, ac- 
cording to the force, form, and effect of the 
ſaid recovery, if it ſhall ſeem expedient to 
him ſo to do; and further to do and receive 


what our ſaid court before us ſhall then and 
there 


Keviving Judgmeuts. | 289 
there conſider of him in this behalf; and 
have you there at the ſame time the names 
cf thoſe by whom you ſhall ſo cauſe it to be 
-nown to him, and this writ. Witneſs, 
Iſilliam Earl of Mansfeld, at Weſtminſter, 
the day of” in the 22d year of our 
reign. 7: Stormont and Way. 
George the third, Sc. To the ſheriff of The like in 
Kent, greeting: Whereas John Butile, lately cale. 
in our court before vs at Weſtminſter, by bill 
without our writ, and by the judgment of 
the ſame court, recovered againit Charles 
Waters, 591. ior his damages which he had 
ſuſtained, as well by occaſion of the not 
performing certain promiſes and undertak - 
ings made by the ſaid Charles, to the ſaid 
John, as for his coſts and charges by him, 
about his ſuit in that behalf expended, 
whereof the ſaid Charles is convicted, as 
appears to us of record, and now on the 
behalf of the ſaid John, we have been in- 
formed Sc. (as in the other precedent, only 
leave the word debt out.) | 
For his damages which he had ſuſtained, The like in 
es well by means of a certain treſpaſs com- treſpafs. 
mitted by the ſaid defendant at in your 
county, as for his coſts &c. 
For his damages which he had ſuſtained; The like in 


as well by occaſion of a certain treſpaſs and treſpafs and 


| aſſault. 
alſault, made by the ſaid defendant on the 


ſaid plaintiff, at in your county. 
For his damages which he had ſuſtained, by If in cove- 
reaſon of a certain breach of covenant made nant. 
by the faid defendant to the faid plaintiff, as 
for his coſts, Sc. 

George, Sc. Whereas A. B. lately in Ageinſt an 
our court before us at Meſtminſter, by bill mines 

without . 
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Keviving Judgments. 
without our writ, and by the judgment of 
the ſame court, recovered againſt C. D. 401. 
for his damages, which he had ſuſtained, as 
well by occaſion of the detaining the ſaid 
debt, as for his coſts and charges by him 
laid out about his ſuit in this behalf, where- 
of the ſaid C. is convicted, as appears to us 
of record, and now on the behalf of the ſaid 
A. we have received information in our 


court before us, that although judgment be 
| thereupon given, yet execution of the ſaid 


damages ſtill remains to be made to him; 
and the faid C. D. is ſince dead inteſtate, 
and adminiſtration of all and ſingular the 
goods and chattels, rights and credits, which 
were of the ſaid A. at the time of his death, 
was committed and granted to E. F. the 
wido and relict of the ſaid A. in due form 
of law, as we have received information 


from the ſaid A. whereupon the ſaid A. hath 


beſought us, that a proper remedy 1n this 
particular, may be provided for him; and we, 
being willing that what 1s juſt and right 
ſhould be done, command you, that by 
honeſt and lawful men of your bailiwick, 
you make known to the ſaid E. adminiſtra- 
trix as aforeſaid, that ſhe be before us at 
Weſtminſter, on next after to ſhew 


if the has, or knows of any thing to fay for 


herſelf, why the ſaid A. ought not to have 
his execution againſt her, for the damages 
aforefaid, to be levied of the goods and 
chattels which were of the ſaid C. at the 

time of his death, in her hands to be admi- 
niſtred, according to the force, form and 
effect of the ſaid recovery, if it ſhall ſeem 
expedient 
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Reviving Judgments. 291 
expedient for him ſo to do, and further to 
do and receive (as in the former one). 

George, Sc. to the end of the words © yet The like a- 
« execution of the damages ſtill remains to be Sainſt an exes 
« made to him, then ſay : And whereas the © 
ſaid C. D. 1s fince dead, having firſt duly 
made his laſt will and teſtament, and ap- 
pointed E. F. executor thereof, as we have 
been informed in our ſaid court before us ; 
whereupon the ſaid A. hath beſought us to 
provide him a proper remedy, Sc. as in 
the other, only ſay executor, inſtead of ad- 
miniſtratrix. 

George the zd, &c. Whereas, A. B. lately The like by 
in our court before us (as in the firſt ci. fa, in executor, 
© to record” yet execution of the ſaid judg- 
ment ſtill remains to be made, and the ſaid 
A. is ſince dead, as we have received infor- 
mation from C. G. executor of the laſt will 
and teſtament of the ſaid A. and becauſe we 
are willing (as in the former one) to ſhew 
if he hath, or knoweth of any thing to ſay 
for himſelf, why the ſaid C. G. executor, as 
aforeſaid, ought not to have execution againſt 
him, for the damages aforeſaid, according, 

Sc. 

And the ſaid A. is ſince dead, as we have The like for 
received information from E. adminiſtrator an admini- 
of all and ſingular the goods and chattels, tor. 
rights and credits of the ſaid C. D. deceaſed, 
and becauſe we are willing, &c. 

If the firſt ci. fa. be returnable one term, If one Ai. fa, 
and the ſecond in another, your docquet muſt of one term 
be of the term in which the it is returnable, and the alias 


and an award made only on the 70/1 of the of another, 
how to docguet 


ſecond, as far as the return day: ſame. 


U 2 When 
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292 Keviving Judgments. 
How to pro-: When the ſheriff has returned upon the 
ceed on ſel. firſt ci. fe. ſeire fect, or a nibil upon the firſt, 


W e e 2 4 7 1 
„T | 


dre and the alias: on the return day of the alias, 
or firſt ci. fa. (if only one is ſued out, and 

a ſci. feci returned on it), give a rule for 2 

judgment at the clerk of the rules, which is | 

wrote on a plain piece of paper thus, A. 3 

« B. againſt C. D. rule on ſci. fa.” pay 1s. 2 

10d. which expires four days, excluſive of the H 

day it is. given; and if the defendant does A 

not appear and plead, before the rule is ex- . 

pired, execution may be taken out after the 5 

entry made on the roll of the ci. fa. and 2 

figned at the judgment office. | A 

How to fign Get /ci. fas. from the ſheriff's office re- A 

judgment. turned, then enter on a roll as far as the E 

names of the plaintiff and defendant, and the 8 

ſum recovered, take ſame to the clerk of the 4 

judgments, and he marks the roll and the : 

two ci. fas. . - 

Theenry of 2:adlejzx, Our lord the king, hath ſent to his S 


of 1x00 jel, to wit. F ſheriff of Middleſex, his writ cloſ- 
Jabs. ed, in theſe words, to wit, George the 3d, (to 
| the end of the firſt /c7. fa.) Stormont and Way. 
Then on a new line, —At which day before 

our lord the king, at Weſtminſter, came the 

faid A. in his own proper perſon, and the 

ſheriff, to wit, Thomas Sainſbury, ęſg. and 

William Crichton, eſq. ſheriff of the ſaid 

county, returned to us that the ſaid C. had 

not any thing in his bailiwick, where, or by 

which he could give him notice, -as by the 

faid writ he was commanded, or was the ſaid 

C. found in the ſame, therefore as before it 

was commanded to the ſaid ſheriff, that by 

honeſt and lawful men of his bailiwick, he 
make 
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Reviving Judgments. 
make known to the {aid C. that he be before 
us, at VNeſtminſer, on next after 
ſhew in form aforeſaid, if, Sc. and further, 


Sc. the ſame day is given to the ſaid A. there, 


Sc. at which day before our ſaid lord the 
king, at Weſtminſter, came the ſaid A. in his 
proper perſon, and the ſheriff as before re- 
turned, that the ſaid C. had not any thing in 
his bailiwick, where, or. by which he could 
give him notice, as by the ſaid writ he was 
commanded, or was the ſaid C. found in the 
ſame; and the ſaid C. although ſolemnly 
called, came not, but made default, therefore 
it is conſidered that the ſaid A. have his exe- 
cution againſt the ſaid C. for the debt and 
damages aforeſaid, according to the force, 
form, and effect of the ſaid recovery, by the 
default of the ſaid C. Cc. 

The entry of one /c:. fa. and the award of 
the ſecond will be the ſame, only ſtop at the 
return day of the ſecond. | 


The entry of one ſci. fa. where a /cire fect The entry of 
is returned, is the ſame as before, as far as one ei. fa. 


the words, “returned to us, after the end 
of the firſt /c:. fa. then ſay, © that he has 
« made known to the defendant, to be before 
the king on the day and at the place in the 
ſaid writ mentioned, as by the ſaid writ he 
was commanded, the ſame day is given t9 
« the plaintiſf there, &c. And the ſaid C. al- 
though ſolemnly called, came not, but made 
* defau!?, therefore it is confidered that the ſaid 
* A. have his execution againſt the ſaid C. for 
the deit and damages aforeſaid, according to 
the force, form, and effefs of the ſaid reco- 
* very, by the default of the ſaid C. & c. . 
3 l 
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Appearance, If the defendant appears to the ſcire facias, 
he does it by a note in writing delivered to 
the plaintiff's attorney, before the end of 
the four days, after the rule is given. © 4. 
B. againſt C. D. I appear for the defendant 
ce upon the writ of ſcire facias iſſued in this 
& cauſe. Your's, J. K. attorney.” 


Tf one is ſned If you ſue out one ſcire facias, and do not 
out, and no proceed on it within the year and day, there 


Proceeding muſt be a new one, for the old one is diſcon- 
within a year: | | 
and a day, tinued, 
you cannot proceed on that. 
| If the deſendant does appear, then declare 
againſt him in this form. : 
Michaelmas term, 22d George the 3d. 
eclarationca Madleſex, Cſs.) Our lord the king ſent 
a /cire fucias. to his ſheriff of Middleſex, his writ cloſed in 
theſe words, to wit, George the 3d, (to the 


end of the entry on the roll, as far as the return 


of the ſheriff of the ſecond ci. fa. if there are 
two, then fay, © At which day before our 
« ſaid lord the king, at Weftmin/ter, came 
ee the fai C. by 8. his attorney, and 
* thereupon the ſaid A. prays that execution 
«© may be adjudged to him, of the debt and 
% damages aforeſaid, according to the force, 
« form, and effect of the ſaid recovery, Sc.“ 

To be ingroſſed on treble penny paper, 
charge 8 d. per ſheet for the copy, and all 
the proceedings are to be delivered to the 
attorney for the plaintiff, who makes up the 
iſſue or paper book; a rule to plead is to be 


given, and plea demanded as in other caſes. 


Sei. fa. can- If the /i. fa. is bad, it cannot be amend- 


8 ed, but you muſt move to quaſh it, which 
wh is done by counſel on motion in the firſt in- 
{tance, fee 105. 6d, rule 55, Str. 401. 
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If final judgment be obtained againſt B. Where gro- 
by A. who afterwards dies, his executor muſt Gate ought to 
take probate of his will, ſo as to recover the ——_— _ 
money, at Doctor's Commons, for the money 3 = 3 
is aſſets at Weſtminſter, and the executor can- fore revivor. 
not maintain the /i. fa. without ſuch pro- 
bate. 6 Mod. 134. 

Upon a judgment in the K. B. the admini- The like of 

ſtrator brought his ci. fa. and when he de- an admini- 
clared the letters of adminiſtration brought frator. 
into court was granted by the Archbiſhop of 
York, Cur. held the adminiſtration in the 
province of York, did not extend to it. 
7 Mod. 15. And in another caſe, the ad- 
miniſtration was granted by the Archdeacon 
of Dorſet; the court held, that ſuch admini- 
ſtration could not intitle the adminiſtrator to 
recover, and the adminiſtration, quad the 
judgment, is void. 6 Mod. 134. 

Baron and feme brought a ſci. fa. upon a Sci. fa. by 
judgment recovered -by the eme dum ſola. baron and 
After execution awarded, the eme dies, in" 8 
was held, it ſurvived to the huſband, 3 Mod. — 
186. Salk. 116. | feme, whilſt 
/ole, if after execution awarded, ſhe dies, it ſurvives to the huſband. 

Judgment was recovered againſt a feme judgment 
ſole, who after married; a ſci. fa. was ſued againſt a fee 
out againſt the huſband and wife, and judg- e, who after 
ment againſt them ; before execution exe- 2 1 

. | cuti- 
cuted the wife died, and after her death, a on, wife died, 
new /c!. fa. was iſſued againſt the huſband, the huſband 
and he was held chargeable ; but he was not © chargeable. 
liable upon the firſt judgment. : 

If after motion, and judgment revived by ,. . 

. . 2 arter mo- 
Joire facias, the defendant dies before execu- tion and judg- 
ment revived, defendant dies before execution, muſt have a new one. 
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tion, the plaintiff muſt ſue out a new /cire 
facias, but may have it without motion; for 

the judgment was revived before. 2 Salk. 598. 

In ejectment, Judgment in ejectment, and after a year 
e wee and a day, there was an ha. fac. pofj. without 
due Hut fre bringing a. ci. fe. and adjudged that it ought 
the year and to be brought as well againſt rhe reitenants 
day without as againſt the defendants. Withers v. Hor- 
Ja. VV ß 219 $623. In 
1 Sl. 288. It was argued that there muſt 


be a ſci. f2. for the damages, but not as to 
the term, but lord Holt ſays, that as to the 


poſictiion of the land, an ejectment was real, 
and the oniy remedy for a term, or tor years; 
and therefore the /cz. fa. 1s as neceſſary in this 
as in any real action, and ordered it to go 
againſt the tertenants, as well as the defend- 
ant. 2 Sal. 600. 

Sci. fa. by It the proceedings are by original, Mr. 

7iginal. Adams of Pump Court, makes out the ci. fa. 
but this may be done by the attorney for 
expedition; the only difference by bill and 
original is, that the words © Bill without,” are 
left out, as thus: Whereas A. B. lately in 
c our court before us, by our writ, and by 
ce the judgment of the ſame court, &c. the 
< return mult be general, where/oever, &c.“ 
the filazer's name is put inſtead of Stormont 
and Way; he ſigns it, and there muſt be 15 
days between the 7e/fe and return. Sign the 
judgraent at the {ame office as by bill, but it 
mult be four days after the guarto die poſt of 


the return of the ſecond ci. fa. if there are 


two, if not, four days after guarto die poſt of 
the firit, if returned /cire feci. 
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F2 By the 8 & 9 V. 3. cap. 10. /. 6. I That Proccedings 

A ce if any plaintiff happen to die after an in- by — 

« interlocutory judgment, and before a final ter inter 

« judgment obtained therein, the ſaid action jocutory 

3 ce ſhall not abate by reaſon thereof, if ſuch judgment. 

. « action might originally be proſecuted or 

5 «© maintained by the executors or adminiſtra- 

« tors of ſuch plaintiff; and if the defend- 

ce ant die after ſuch interlocutory judgment, 

© and before final judgment therein obtain- 

«© ed, the ſaid action ſhall not abate, if ſuch 

«© action might originally be proſecuted or 

* maintained againſt the executors or ad- 

« miniſtrators of ſuch defendant and the 

ee plaintiff, or if he be dead after ſuch inter- 

© locutory judgment, his executors or ad- 

ce miniſtrators ſhall and may have a /cire 

facias againſt the defendant, if living af- 

ter ſuch interlocutory judgment; or if he i} 

died after, then againſt his executors or | I! 

adminiſtrators, to ſhew cauſe why damages 

in ſuch action ſhould not be aſſeſſed and 

f© recovered by him or them: and if ſuch 

defendant, his executors or adminiſtrators, 

ce ſhall appear at the return of ſuch writ, and 0 

* not ſhew or alledge any matter ſufficient j 

“to arreſt the final judgment, or being re- if 

turned warned, or upon two writs of ſcire | I 

factas it be returned, that the defendant, M 

his executors or adminiſtrators, had no- | j 

thing whereby to be ſummoned, or could þ 

not be found in the county, ſhall make 

default; that thereupon a writ of inquiry 9 

of damages ſhall be awarded, which being - 

executed and returned, judgment final ö 

* ſhall be given for the ſaid plaintiff, his | 
| © ecxecutors 


* 
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298 Reviving Judgments. 
__ * executors or adminiſtrators, proſecuting 
ſuch writ or writs of /cire facias again 
© {fuch defendant, his executors or admini— 
{irators reſpectively.“ 
How to pro- If the plaintiff dies after interlocutory 
cee if plain- judgment ſigned, and before inquiry, make 
tit dies. out the following /ci. fa. and alſo an alias, 
proceed in the ſame manner as in p. 287. and 
on the return day of the alias, give a rule for 
judgment as before. 5 
Sf. fa. byan George the third, Sc. To the ſheriffs of 
executor after London greeting: Whereas, heretofore (that 
an interlocu- is to ſay) in Hilary term, in the 21ſt year of 
wes d be. Our reign, in our court before us, came S. J. 
fore inquiry by F. B. his attorney, and brought into the 
executed, ſame court then there his bill againſt J. H. 
being in the cuſtody of the marſhal of our 
Marjnalſen before us, of a plea of treſpaſs on 
This judg- the caſe ; for that whereas (to the end of the 
_— declaration) and therefore he brought his ſult, 
late ſheriff's Sc. And afterwards, to wit, in that very ſame 
time. Hilary term, in the year aforeſaid, the ſaid 
J. H. in his proper perſon, came into our ſaid 
court before us, and defended the wrong and 
injury, when, Sc. but ſaid nothing in bar or 
precluſion of the ſaid action of the ſaid &. J. 
whereby the ſaid S. J. remained therein un- 
defended againſt the ſaid F. H. and ſuch pro- 
ceedings were thereupon had, in our ſaid 
court before us at Meſtminſter, that the ſaid 
S, ought to recover his damages by occa- 
ſion of the premiſes; but becauſe it was un- 
known to our ſaid court before us what da- 
mages the faid S. 77, had fuſtained by means 
of the premiſes aforeſaid, it was commanded 
to the then ſheriffs, that by the oath of _—_— 
gOo⁰ 


cc 


cc 
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good and lawful men of their bailiwick, they 

diligently inquire what damages the ſaid &. 

had ſuſtained, as well by occaſion of the pre- 

miſes, as for his coſts and charges by him laid 

out about his ſuit in that behalf; and that 

they ſhould ſend the inquiſition, which 

they * ſhould thereupon take, under their ſeal, Hin Ai 

and the ſeals of thoſe, by whoſe oath they /**, .“ 

ſhould take that inquiſition, on next 

after together with our writ to them 

for that purpoſe directed, as by the record 

and proceedings thereof, remaining in our 

ſaid court before us, at Weſtminſter aforeſaid, 

more fully and at large appears, yet inquiſi- 

tion of the ſaid damages ſtill remains to be 

made; and theſaids, after interlocutory judg- 

ment had been given in form aforeſaid, and be- 

fore the return of the ſaid writ of inquiry by 

us to the ſaid ſheriffs ſent as aforeſaid, for the 

purpoſe aforeſaid, died b, having firſt duly b Inteſtate and 

made his laſt-will and teſtament in writing, 20miniſtra- 

and appointed F. B. ſole executor thereof, 8 1 
a S 

upon whoſe death the ſaid F. B. duly proved goods, chat- 

the ſaid will in the prerogative court of the tels, rights 

Archbiſhop of Canterbury, in due form of law, and credits, 


and took upon himſelf the burthen of the lich were of 
the ſaid S. at 


execution thereof, as by the ſaid . B. we the time of his 
are given to underſtand, and be informed, death, was by 
wherefore the ſaid F. B. executor as afore- Thomas, by 


ſaid, hath humbly beſought us to provide Phang 4 
him a proper remedy in this behalf; wwe com- biſhop * 


mand you that, by good and lawful men of your verb, pri- 
bailiwick, you make known to the ſaid 7. H. mate of all 


that he be before us on next after £78/2:d, and 


metropolitan, 
committed and granted to F. B. to wit, at WWeftminſter aforeſaid, as 
by the ſaid F. B. we ere given to underſtand, Oc. 
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to ſhew if any thing he has, or knows 
to ſay for himſelf, why the damages in the 
ſaid action ought not to be alleſſed and re- 
covered by the ſaid 5. B. executor as afore- 
ſaid, according to the form of the ſtatute in 
ſuch made and provided, if it ſnall ſcem ex- 
pedient for him ſo to do; and further, to do 
and receive what our ſaid court before us 
ſhall then and there conſider of him in this 
behalf, and have there then the names of 
them by whom you ſhall make known to 
him, and this writ. Witneſs, &c. 
Stormont and Way. 
Declaration. London, (/s.) Our lord the king ſent to 
if defendant his ſheriffs of London his writ, cloſed in theſe 
re ir is words, to wit, here ſet forth the 2 /ci. fas. as 
one in the 7 . £ the '£ 9 N | 
ſame manner far as the return of the fecond exactly as on 
25 in p. 294. the roll, hen ſay : And the ſaid F. being ſo- 
lemnly called, comes by F. T. his attorney, 
and thereupon the ſaid F. B. executor as 
aforeſaid, prays that the damages in the ſaid 
action may be aſſeſſed, and be recovered by 
him the ſaid J. B. according to the form of 
the ſtatute in that caſe made and provided; 
and the ſaid J. B. brings into court here the 
letters teſtamentary of the ſaid S. J. whereby 
it fully appears to the court here, that the 
ſaid F. B. is executor, and hath the admini- 
{tration thereof, Sc. 
If no appear- If the defendant does not appear after the 
ben 170 to rule is expired, enter the firſt ci. fa. on the 
ens roll, take it to the clerk of the judgments, 
5 and he ſigns it, pay him 25. immediately af- 
ter give notice of executing the writ of 1n- 
quiry, and proceed to final judgment as in 
other caſes. 


Alter 
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After final judgment is obtained, enter 
the ſame on the /cire facias roll, therefore 
ſuppoſing it to be carried in, take the inqui- 
ſition ro MWeſtminſter for that purpole, pay 25. 


6 d. the award of the inquiry, inguifition, and 


final judgment is to be added. 

As yet of the term of 22 Geo. 3. 1782. 

Witneſs, William Earl of Mansfield. 

London, (.) Our lord the king ſent to 
his ſheriff of Mzadleſex his writ cloſed in 
theſe words, to wit: George the third, Sc. 
Go to the end of the firſt /ci. fa. $/5rmont and 
Fay. At which day, before our lord the 
king at Weſtminſter, came the ſaid F. B. exe- 
cutor as aforeſaid, in his own proper perſon, 
and the ſheriffs, to wit, Eſq; and 
Eſq; ſheriffs of the ſaid city, return to us that 
the ſaid J. H. had not any goods or chattels 
in their bailiwick, where, or by which they 
could give him notice, as by the ſaid writ 
they were commanded, or was the ſaid J. 
found in the ſame ; therefore, as before it 
was commanded by the ſaid ſheriffs, that by 
honeſt and lawful men of their bailiwick, 
they made known to the ſaid 7. to be before 
us at Weſtminſter, on next after 
to ſhew in form aforeſaid, if, Sc. and further, 
Sc. the ſame day is given to the ſaid J. B. 
there, Sc. at which day, before our ſaid lord 
the king at Weſtminſter, came the ſaid J. B. 
executor as aforeſaid, in his proper perſon, 
and the ſheriffs as before returned, that, Sc. 
(ſet forth the return as above); and hereupon 
the ſaid J. B. executor as aiorefaid, prays 
that the damages aforeſaid by the ſaid S. J. in 
his lifetime ſuſtained on occaſion of the pre- 

miſes 
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miſes aforeſaid, may be aſſeſſed and recover- 


ed: therefore it is conſidered by the court of 
out ſaid lord the king, now here, that the da- 
mages aforeſaid, by him the ſaid 8. J. in his 
lifetime ſuſtained on occaſion of the premiſes 
aforeſaid, be aſſeſſed and recovered by the 
faid J. B. executor as aforeſaid, according to 
the form of the ſtatute in that caſe made and 


provided by the default of the ſaid J. H. and 


becauſe it is ſtill unknown what damages the 
ſaid J. S. hath ſuſtained by the occaſion of the 
premiſes, therefore, as before, the ſheriffs are 
are commanded, that by the oath of 12 good 
and lawful men of their bailiwick, they dili- 
gently inquire what damages the ſaid S. J. 
hath ſuſtained, as well by reaſon of the pre- 
miſes, as for his coſts and charges by him laid 
out about his ſuit in that behalf, and the in- 
quiſition which they ſhall thereupon take 
make appear to us. at Weſtminſter on 


next after under their ſeal, and the 


ſeals of thoſe by whoſe oath they ſhall take 
the ſaid inquiſition, the ſame day 1s given to 
the ſaid F. B. there, &c. at which day be- 
fore our lord the king at Weſtminſter, came 
the ſaid J. B. by his attorney, and 


the ſheriffs, to wit, Eſq; and 


Eſq; ſheriffs of the ſaid city, return a cer- 
tain inquiſition, taken before them at the 
Guildhall of the ſaid city, in the pariſh of S7. 
Lawrence Jewry, in the ward of Cheap, Sc. 
(here ſet forth the inquiſition as under title 
judgment by default); therefore it is conſi- 
dered that the ſaid F. B. executor as afore- 
ſaid, recover againſt the ſaid J. H. the ſaid 


5. in form aforeſaid, found by the ſaid in- 


quiſition ; 
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quiſition ; and alſo 11/7. 10s. adjudged by 

the court of our lord the king now here, to 

the ſaid J. B. by his aſſent, for his increaſe of 

the coſts and charges aforeſaid; which ſaid 

damages amount in the whole to 62/7. 195. 

4d. and the ſaid J. H. in mercy, &c. . 
George the third, „Sc. To the ſheriff of Scire 

Middleſex, greeting: Whereas A. B. lately in 3 an ad 

our court heretofore (that is to ay) in e, of 

term, in the 22d year of our reign, in our dying after 

court before us came A. B. by J. J. his at- interlocutory 

torney, and brought into the fame court be- judgment. 

fore us then there his bill againſt C. D. being 

in the cuſtody of the marſhal of our Marſhal- 

ſea before us, of a plea of treſpaſs on the caſe: 

For that whereas (here go to the end of the 

declaration) to the damage of the ſaid A. B. 

of pounds, as he faith, and thereupon he 

brought ſuit, Sc. and afterwards, to wit, 

in that very ſame term, in the 22d year 

aforeſaid, the ſaid C. D. in his own proper 

perſon, came into our court before us, and 

defended the wrong and injury, when, Cc. 

but ſaid nothing in bar or precluſion of the 

ſaid action of the ſaid A. whereby the ſaid A. 

remained in our ſame court before us unde- 

fended againſt the ſaid C. D. and ſuch pro- 

ceedings were thereupon had in our ſaid court 

before us at VMeſtminſter, that the ſaid A. B. 

ought to recover his damages by occaſion of 

the not performing the ſeveral promiſes and 

undertakings aforeſaid : but becauſe it was 

unknown to our ſaid court before us what 

damages the ſaid A. B. had ſuſtained by OC- 

caſion of the premites aforeſaid; We there- 

fore commanged you, that by the oath of 12 
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good and lawful men of your bailiwick, yoii 
ſhould diligently inquire what damages the 
laid A. B. had ſuſtained, as well by occaſion 
of the not performing the ſeveral promiſes 
and undertakings aforeſaid, as for his coſts 
and charges by him about his ſuit in that be- 
half expended, and that you ſhould ſend the 
inquiſition which you ſhould thereupon take 


to us at Wieſtminſter, on next after 


laſt paſt, under your ſeal, and the ſeals 
of thoſe by whoſe oath you ſhould take that 
inquiſition, together with our writ to you for 
that purpoſe directed, as by the record and 
proceedings thereupon, remaining in our 
court before us at Meſminſter, maniſeſtly 
appears; yet Inquiſition of the ſaid damages 
{till remains to be made, and the ſaid C. D. 
after interlocutory judgment had been given 
in form aforeſaid, and before the return of the 


ſaid writ of inquiry by us to you ſent, for the 


purpoſe aforeſaid, died inteſtate, and admini- 
ſtration of all and ſingular the goods, cha- 
tels, and credits have been granted to M. D. 
the widow and relict of the ſaid C. D. as we 
have been given to underſtand, and be in- 
formed, and becauſe we being willing that 
thoſe things, Which in our ſaid court before 
us, ſhould be duly executed, we command 
you, that by good and lawful men of your bai- 


liwick, you make known to the faid NJ. D. ad- 


miniſtratrix as aforeſaid, that ſhe be before us 
at /e/iminſter, on next after to ſhew if any 
thing ſhe has, or knows to ſay for herſelf, why 
the ſaid damages in the ſaid action ought not 
to be aſſeſſed and recovered by the ſaid Al. B. 
againſt her, according to the form and _ 
0 


Reviving Judgments. 


of the ſtatute, in ſuch caſe made and provid- 
ed, if it ſhall feem expedient for him ſo to 
do, and further to do and receive what our 
ſaid court before us ſhall then and there can- 
fider, Sc. (as in the other.) 

A judgment in debt was recovered againſt 
A. and B. and a /ci. fa. awarded againſt the 
tertenants and the heir of B. The ſheriff re- 
turned a ſcire fect as to the heir, and return- 
ed ſeveral perſons tertenants in his bailiwick, 
warned ; they appear and plead in abate- 
ment, no ci. fa. had been awarded againſt 
A. The plaintiff replied, that he at ſuch a 
time ſued out a ſcire facias againſt A. and let it 
forth ; replication was held naught on demur- 
rer, for a /cz. fa. is a judicial writ, and mult 
purſue the nature of the judgment; there- 
fore, as the judgment 1s joint, ſo ought the 
ſcire facias, whereas here they are as ſe— 
veral independent ſuits, 2 Ro. 276. Cro. Car. 
517. 2 Salk. 598. 601. 


Proceedings againſt Bail. 


Y the terms of the recognizance of 


If judgment 
be againſt 


two, ci. fa. 


againſt one ill, 


bail, they undertake to render the de- 


fendant at the end of the ſuit, or pay the 
condemnation money; therefore if neither 
are done, you may proceed to charge the 
bail, either by bringing an action againſt 
them upon the recognizance, or by /cire fa- 
cias; but before any proccedings are had 
either by action or /ci. fa. a capias ad ſatis- 
faciendum, muſt be had againſt the principal, 
and which muſt be left for a return of 7 
et inventus by the ſheriff, in his office Four 

. days, 
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days, excluſive of the return day, the bail 

not being bound to render the principal, un- 

til they know what execution the plaintiff 

chuſes to take out. 4 Barr. 2442. 
Fifteen days If the action be by original, there muſt be 
between the #f/7een days between the te/ffe and return of 
_ and re- the ca. fa. in order to charge the bail. Stat, 
; e 

Eight days by But if by bill eig days is caflicient, Salk. 


bill. 599. 602. LA. Raym. 1177. 

How to pro- Before you ſue out a writ againſt the bail 
ceed by ac- upon the recognizance, take care to enter on 
tion. a roll the declaration, and recognizance of 


bail, as of the term the declaration is of; 
and in your writ inſert the following clauſe 
after the words © in a plea of treſpaſs,” © and 
c“ alſo to a bill of the ſaid A. againſt the ſaid 
C. and D. in a plea of debt upon recogni- 
© zZance, according 10 the cuſtom of our court 
« before us to be exhibited,” otherwiſe the de- 
fendants, or their attorney, are not bound to 
accept a declaration in debt upon ſuch re- 
cognizance of bail. R. E. T. 15 Geo. 2. 

How long bail The bail ſhall have eight intire days in full 


have to ren- ferm, next after the return of the writ of la- 


der. titat, or other proceſs ſued out againſt them 
to render the principal; if not, upon notice 
in writing thereof given to the plaintiff, or 
his attorney, all further proceedings againſt 
the bail on the recognizance ſhall ceaſe. R. 
Trin. 1 Ann. 
If there are but four days in term after the 
return of the writ, the defendant ſhall have 
four days in the next term to render. 1 Ld. 
 Raym. 721. 
The mode of The mode of proceeding againſt the bail 


proceeding upon proceſs being ſerved, is the ſame as in 
after writ other 
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other caſes after the writ ſerved; therefore it ſerved, and 
would be needleſs to inſert it here, but the 5 
venue muſt be laid in Middleſex. Salk. 564. Py 
6oo. 659. 1 ee 

Originally, if the plaintiff declared for For what ſum 
more than the proceſs, the bail were diſ- bail are liable, 
charged; but now bail ſhall not be anſwer- 
able for more than the ſum ſworn to, or in- 
dorſed on the writ or proceſs, on which the 
defendant was arreſted, together with coſts 
of fuit. & es. 2. 

The regular mode of proceeding againſt Proceedings 


the bail by i. fa. is, firſt to ger the bail e 
piece from the judges chambers (I not al- pill. 
ready taken away), and take ſame to Mr. 
Heberden, who files it, pay him 4 d. per term; 
but if the bail juſtified in court, then get the 
ſame of the maſter's clerk, pay him 15. and 
file it with Mr. Heberden, (copy it firſt), and 
only proceed againſt thoſe that juſtified, (if 
there are more on the bail piece) as they 
who did not juſtify may get leave to be ex- 
onerated, nunc pro tunc. 4 Burr. 2107. Then 
enter upon the roll the declaration and the 
recornizence of bail, with a memorandum of 
the ferm the declaration is of, which is to be 
docqueted and filed in the treaſury chamber; 
in this caſe you will be obliged to pay a po/# 
aocquer, therefore get a number roll as of 
the term the declaration is of, at Mr. Way's 
office, pay 4s. 8 d. and make out a docquet 
paper thus: : 

Entries of A. B. gentleman, one, Sc. of the 
term of the holy Trinity. 22d Geo. 3d. 1782. 

Middleſen. Entry of a recognizance of bail Where the 
between J. A. plaintif}, againſt C. D. and E. F vere is laid, 
vail of J. C. Roll, 

X 2 But 


| 
|; 
| 


2 2 — 
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Entry of re- 
cognixance of 


bail. 


Entry of re- 


C9277 I%ONCE. 
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But if you have already carried in any 


rolls of that term, then your docquet muſt 


be © the further entry, of, &c.” carry your 
roll to the clerk of the judgments, and he 
will enter the recognizance, pay 25. and 
mark the roll, for which pay 15. more, if a 
further entry; if not, 35. for the docquet, 


then carry it to the treaſury at Meſiminſter, 


and file it. | 

The carrying 1n the roll is now diſpenſed 
with, but not the entry, and it ſeems if it is 
filed any time before replication, 1t 1s ſuffi- 
cient, if the bail plead ul liel record; nor 
is there any occaſion to file the ca. . till 
replication. 3 Burr. 1360. 

As yet of the term of Eaſter 22d Geo. 3. 
Witneſs William, Earl of Mansfield. 
London, (J.) Be it remembered, that on 
Wedngſday next, after 15 days from the day 
of Eaſter in thi ſame term, before our lord 
the King at Heſtminſter, comes John Denn by 
F. K. his attorney, and brings into the court 
of our ſaid lord the king, before the king 
himſelf now here, his certain bill againſt 
Richard Fenn, being in the cuſtody of the 
Marſhal of the Marſbalſea of our lord the 
now king, before the king himſelf, of a plea 
of treſpaſs on the caſe ; and there are pledges 
for the proſecution, to wit, John Doe, and 
Richard Roe, which ſaid bill follows in theſe 
words, to wit, (here enter the whole decla- 
ration verbatim, to ſuit, Sc.) then go on 
thus: And the ſaid Richard Fenn, by FJ. K. 
his attorney, comes. and defends the wrong 
and injury, When, &c.; and hereupon Jobs 
F. "Toft of, Ec. and Richard Mills, of, oc. 


I (naming 


Av 


. 
2 8 2 
8 
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(naming the bail and additions as in the bail ; | 
piece), came into the court of our faid lord 
the king, before the king himſelf, at Meſt- 
minſter, in their own proper perſons, and be- 
came pledge and bail for the ſaid Richard; 
and each of them became pledge and bail for | 
the ſaid Richard; that if it ſhall happen that | 
the ſaid Richard ſhall be convicted, at the | 
ſuit of the ſaid John, in the plea aforeſaid, 
then the ſaid bail conſented, and each of 
them conſented, that all ſuch damages which 
ſhall be adjudged to the ſaid Fohbr in that be- 
half, ſhall be made of their and each of their 
lands and chattels, and levied to the uſe of 
the ſaid John, if it ſhall happen that the ſaid 
Richard ſhal! not pay the ſaid damages, or 
render himſelf to the Marſhal of the priſon 
of the Marſbalſea of our lord the king, be- 
fore the king himſelf on that occaſion. 

As ſoon as the entry of the recognizance Si. fa. how 

is made and entred, and the ca. /#. returned ſued out. 

by the ſheriff, prepare /cire facias againſt 

the bail (which mult be iſſued in Mzddle- 

ſex), and is to be ingroſſed on a piece of 

parchment on a double 1 s. ftamp, ſigned by 

Mr. Heberden, for which pay 15. 84, ſeal 74. 

ſheriff for return ibi! 15. It is to be teſted Tipe. 

on the return day of the ca. /a. if by bill; 

if by original, on the guarto die poſt of the 

return day; leave it at the ſheriff's office for 

the return of ibi! if you mean not to ſum- 

mon the bail. On the return day, ſue out an 

alias, ſign and ſeal fame, leave it at the 

ſheriff's for return four days, excluſive of the 

return day. R. E. 5 Geo. 2. tejie the alias Alias 

the return day of the firſt /ci, fa. | 
3 1 ö 


d n 
I” * 


370. - Pyoceedings agafnft Bail. 
If only one But if you have only one /i. fa. which 
ci. fa. is to be returned /cire fect, then get a ſum- 


moans from the ſheriff, directed to one of his 
officers, who will ſummon the bail thereon, 
and the ſummons 1s gocd although not left 
till the day of the return; but this ci. fa. is 
to lie in the ſheriff's office four days, exclu- 


five of the return day. R. E. 5 Geo. 2. pay 


ſummons 25. 4d. each defendant officer 
5s, each, 


Scire facias. George the third, Sc. To the ſheriff of 


Middleſex, greeting: Whereas Jobn Denn, 
lately in our court before us at Meſiminſter, 


by bill without our writ, and by the judg- 


ment of the fame court, recovered againſt 
If the action Richard Fenn, 23 l. for his damages which 
. he ſuſtained, as well by reaſon of the not per- 
a certain debt forming certain promiſes and undertakings 
of 1ool. as al- made by the ſaid Richard, to the ſaid John, 
ſo 204. for his as for his coſts and charges by him about his 
damages uit in that behalf expended, whereof the 
which he had © - 1 Rich #7 ied . 
faſtained, as ſaid Richard is convicted, as appears to us 0 
well by means record; and although judgment thereof be 
of the detain- thereupon given, yet execution of the da- 
ing the ſaid mages aforciaid ſtill remains to be made to 
3 na him the ſaid John; and whereas John Froſt, 
charges by J, Sc. and Richard Mills, of, Sc. lately, 
him about his (that is to ſay), in Eaſter term, in the 22d year 
uit in that of our reign, in our ſaid court before us at 
behalf ex- elf minſter, came perſonally in their own 


ended, 
. proper perſons, and became pledges and 


ſaid Ricbærdis bail, and each of them became pledge and 


convicted, as, bail for the ſaid Richard, that if it ſhould 

Se. and ſay happen the ſaid Richard ſhould be convicted 

afterwards, i f 5 

e 0.4, an, at the ſuit of the ſaid John, in the plea afore- 

© damages,” Taid, then the ſaid Fohn Froſt and Richard 
| | Mills 
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Mills conſented, and each of them con- 


ſented, that 
be adjudged to tne ſaid John ſhovld be made © 
of their and each of their lands and chattels, 


and. levied to the ule of the ſaid Joba, it it 


ſhould happen that the ſaid Ri. board ſhould 

not pay the ſaid damages, or render himſelf 
to the Marſhal of our priſon of the Mar- 
ſhalſea, before us on that occaſion, as by the 
record of the ſaid recognizance now remain- 
ing in our ſaid court before us at Meſtmin— 
fier, fully appears, yet the ſaid Richard hath 


not yet paid the faid damages, or any part Debt and da- 
thereof to the ſaid John, or rendered himſelf wages. 


to the Marſhal of our priſon ct the Meor/hal- 
fea before us on that occaſion, as we have 
received information from the ſaid 7, 
wherefore the ſaid John hath humbly be- 
fought us to provide him a proper remedy 
in this particular, and we being willing 
that what is right and juſt ſhould be done, 


command you © that by honeſt and lawiul -. 
lay as 


men of your bailiwick, you cauſe it to be 


known to the ſaid 7h Froft and Richard « have com- 
nen mande d 


to ſhew if they have or know, or © You. 


Mills, that they be before us on 
after 
if either of chem hath or knowetn, of any 
thing to ſay for themſelves, or himſelf, why 
the faid John ought not to have his execution 


againſt the ſaid John Fre and Richard Mille 


for the dam ages aforeſaid, according to the Debt and da- 
force, form, and effect of the ſaid recogni- mages. 


zance, if it ſhall feem expedicnt for him 
io to do, and further to do and receive 
all and ſingular thoſe things which our ſaid 
court before us ſhall then and there conſider 
of them in this behalf, and have there then 
& 4 | the 
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the names of thoſe by whom you ſhall ſo 
cauſe it to be made known to them, and this 
writ, Witneſs William Earl of Mensfield, at 
Weſtminſter, the day of in the 
22d year of our reign. 


Stormont and Way. 

Precip. Middleſev. Sci. fa. for John Denn, againſt 
John Froſt and Richard Mills, bail of 

Richard Denn, for 251. damages, retble on 


next after * K. attorney. 
Rule forjudg- On the return day of the firſt /i. fa. if 
ments. it is returned /cre feci, or on the return day 


of the alias, if returned vibil, give a rule 
for judgment, which 1s wrote on a piece of 
paper thus: Dean againſt Frost, and another bail 
of Fenn; rule on {. fa. enter it at the 
clerk of the rules, pay 15. 10d. if no ap- 
pearance, enter the firſt /cz. fa. on the roll, 
and take it to the clerk of the judgments, 


he will make the entry, which is ſigning the 


judgment, then an execution may be ſued 
out, either a F. fa. or ca. ſa. Str. 139. 
1 Lev. 225. 

As yet of the term of the holy Trinity, 22d 
Geo. zd. Witneſs William Earl of Mansfield. 


Entry of 2 2 lleſex (.) our lord the king ſent 
Ji. fas. and to his ſheriff 5 Middleſex his writ, cloſed: in 


#4415 tiuercon, theſe words, to wit. George the third, Sc. 
(to the end of the firſt ci. fa.) at which 
day, before our lord the king, at Weſt— 
minſter, came the ſaid John Denn, in his 
proper perſon, and the ſheriff, to wit, Wil- 
liam Gill, eſquire, and Milliam Nicholſon, 
eſquire, ſheriff of the ſaid county, returned 
to us, that the ſaid 7% Froft, and Richard 
A7ills, had not, or had either of them, any 


thing in his baillwick, where or by which 
he 


N 
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he could give them, or either of -them, 
notice, as by the ſaid writ he was com- 
manded, nor were they, or either of them, 
ſound in the ſame: Therefore, as before, it 
is commanded to the ſaid ſheriff, that by 
good Sc. he make known to the ſaid John 
and Richard, that they be before the lord | 
the king at Weſtminſter, on next after Return of the 
to ſhew in form aforeſaid, if Sc. and fur- alias, 
ther Sc. the ſame day is given to the ſaid 
John Denn, there &c. at which day before | 
our ſaid lord the king, at Weſtminfter, came | | 
the ſaid John Denn in his proper perſon, and 
the ſheriff as before returned, that the ſaid 
John Froſt and Richard Mills, had not, or 
had either of them, any thing in their baili- 
wick, where or by which he could give 
them, or either of them notice, as by the 
ſud writ he was commanded, nor were 
they, or either of them, found in the ſame. 
And the faid John Froft, and Richard Mills, 
although on that day ſolemnly required, 
came not, nor did either of them come, but 
made default, it is therefore confidered that 
the faid John Denn have his execution 
againſt the ſaid Fohn Froft, and KRi:hard 
Mills, of the damages aforefaid, according 
to the force, form and effect of the recog- 
nizance aforeſaid c. 
If there be only one /i. fa., and it is re- If only one 
turned /cz. fect, ſtop at the end of the ſhe- Vi. e re- 
riff's return, and then ſay, „and the ſaid — _ 
E. F. and R. M. although on that day 615 e 
« lemnly required, did not, nor did either of them S 
* come. It is therefore conſidered that the 
aid John Denn have his execution againſt 
i -the ſaid J. F. and R. M. of the debt and 
« damages 
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Poceedings agafuſt Ball. 
« damages aforeſaid, according to the force, 


© form and efjeit of the ſaid recogni xanct, 
e 


If of different If the two /ce. fa's. be of different terms, 
terms, how to enter on the roll the firſt of that term, in 
enter them. which it is returnable, and only award the ſe- 
cond, which docquet and carry in.— N. B. Let 
the clerk of the judgments mark your firſt 
_ writ, at the time of the docquet. 
How to p- If the bail appear, which is frequently the 
par. caſe, to get a term of the plaintiff, it is done 


by a note in writing, as in p. 294, and there 


are no coſts to be paid by them, unleſs they 
plead. 8 & 9g . 3. c. 10. ſect. 3. 
If bail appear, Suppoſing they appear, deliver a decla- 
declare, ration upon treble 1 4. give a rule to plead, 
and demand a plea as in other caſes; if 
the declaration 1s not delivered four days 
excluſive, before the end of the term, they 
will be intitled to an imparlance. 
Trinity term, 1n the 22d year of the reign 
of king George the third, 
| Stormont and Way. 
The form of Middlęſex, (/s.) Our lord the king ent 
the declara- to his ſheriff of Middleſex, his writ cloſed, 
* in theſe words, to wit, George the third, 
(here enter the firſt ci. fa. and the return, 
or two ci. fa's, and the award of the ſe- 
cond, if there are two, as far as the ſhe- 
riffs return), the fame day is given to the 
parties aforeſaid Sc. then go on thus: at 
which day before our lord the king at Meſt- 
minſter, came as well the ſaid John Denn, 
in his proper perſon, as the ſaid John Froft, 
and Richard Mills, by G. D. their attor- 
ney, upon which the faid John Denn prays 
that 


37 
— 
* — 
% 
be? 

** 
5 
— 0 
* 
2 
* 
4 % : 
20 
2) 
. 
"EP 


2 


bon 
. 


e 


ts 


Pꝛoceedings againſt Ball. 1 
that execution may be adjudged to him, 
of the damages aforeſaid, according to the 
force, form and effect of the ſaid recog- : 
nizance, Sc. 
The declaration may be entitled as of How to title 


the term generally, although the /cire facias declaration 


was returnable the laſt return of the term. 


3 Will. 154. 


The bail may plead. that no ca. /a. ever What the bail 
i/ued againſt the defendant; that he died may plead. 
before the return of the ca. ſa. Roll. Ar. 336. 
that the plaintiff had other execution againſt 
him ; that the defendant paid the money reco- 
vered or a render of the principal, but they 
cannot plead, vat the principal died before the 


return of the ſci. fa. becauſe if he died on 


the day of the return of the ca. /a. the bail 
art Hias - Sher. 4 & 5 Amn. c. 16. 1 
2 Mod. 312. Latch. 149. Roll. Rep. 897. 
Lord Ray. 156. 


How to proceed againſt the Bail, if the 
Action be by original. 


The ca. /a. muſt be returnable on a ge- Proceedings 
neral return-day, © ubicunque, and muſt by originat 
have fifteen days between the teſte and return: *84ult bail. 
this is much eaſier than the other, as the 
filazer, Mr. Adams, of Pump-court, enters 
the recognizance, and docquets the roll ; 
therefore after you have got your ca. ſa. 
returned, non ef inventus againſt the prin- 
cipal, carry it to him for a /c. fa. who 
makes it out; pay him ſigning 55s. 44d. and 
7d. ſeal; leave it with the ſheriff, and upon 
the return, he will make alſo an alias out. 


2 | Theſe 
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Rule for 
Judgment. 


When to ſur- 
render. 


Appearance. 


Cannot levy 
colts on /cz. 
Fa. againſt 
bail by origi- 
nal, though 
there is 2 pe- 


nalty. 


Bail not liable 


to coſts in 
crror. 


Pꝛoceedings againſt Bait. 
Theſe writs alſo muſt have 15 days be- 
tween the zZefte and return. 

After the return of the ſecond ci. fa. 
nibil, or of one ſci. fect, give a rule for judg- 
ment as before on the quarto die poſt of the 
return-day, at Mr. Cowper's, which expires 
in 4 days after that day; then ſign judg- 
ment (if no appearance delivered) upon 
the roll, as by bull. 

By original the bail have till the guarto 
die poſt of the return of ci. fa. to ſurrender 
the principal, but it muſt be /edente curia, 
and not at a judge's chambers. Lord Ray. 
156. 7. 4 Burr. 2134. 

If the bail appear to the /cz. fo. they do it 
by a note in writing delivered to the at- 
torney, for the plaintiff, as by bill. 

The condition of a recognizance by ori- 
ginal, differs widely from that by bill, as 
the former one is in a penalty, and the 
latter generally to render; therefore it be- 
came a queſtion, whether the levying againſt 
bail the coſts of the ſci. fa. out of the penalty, 
was legal, and it was held, that though 
equitable coſts may be levied out of the pe- 
nalty of a bond, yet it was too hard to ſuf- 
fer it to be levied againſt the bail, and fo 
the overplus money was reſtored to them. 
Str. 826. 

If there be error brought by the principal, 
which is afterwards non- -proſ] ied, with coſts, 
yet the bail in the original action are not li- 
able to the coſts in error, but only the da- 
mages recovered in the original action, be- 
cauſe they only became bound in that 
action. 7 


Fi. 
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Fi. fa. in caſe. 
George the third, Sc. 
To the ſheriff of Mid- 
dleſex, greeting: We 
command you that of 
the goods and chat- 


tels of John 1'roft and 


Richard Mills, the 
bail of Richard Fenn, 
you cauſe to be made 
40. which John Denn, 
lately in our court be- 
fore us at Meſtminſter, 
recovered againſt the 
ſaid Richard, as well 
by means of the not 
performing certain 
promiſes and under- 
takings, lately made 
by the ſaid Richard ro 
the ſaid John, as for 
his coſts and charges 
by him, about his ſuit 
in that behalf expend- 
ed, whereof the ſaid 
Richard is convicted, 
as appears to us of re- 
cord. 


Ca ſa in caſe. 
George the third, Se. 
To the ſheriff of Mid- 
dleſex, greeting: We 
command you, that 
you take John Froſt, 
and Richard Mills, the 
bail of Richard Fenn, 
if they be found in 
your bailiwick, and 
ſafely keep them, ſo 
that you may have 
their bodies before us 

at Weſiminſter, on 
next after to ſatisfy 
John Denn 1009l. for his 
damages, which the 
ſaid John Denn, lately 


in our court before us, 


recovered againſt the 
ſaid Kichard, for his 
damages which he had 
ſuſtained, as wel by 
means of the not per- 
forming certain pro- 
miles and undertak- 
ings, lately made by 
the ſaid Richard to the 
ſaid John, as for his 
coſts and charges by 
him about his ſuit in 
that behalf expended, 
whereof the ſaid R7- 
chard is convicted, as 
appears to us of res 


cord. 


And 
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And whereupon it was conſidered, in our 
ſame court before us, that the ſaid John have 


his execution againſt the ſaid John Froft and 


Richard Mills, for the ſaid damages, coſts 
and charges, according to the force, form 
and effect of a certain recognizance acknow- 
ledged by them, the ſaid John Froft and 
Richard Mills, in our ſaid court before us, 
for the ſaid Richard Fenn, at the ſuit of the 


ſaid John Denn, as likewiſe appears to us of 


record ; 
and have you that 
money before us at 


Meſtminſter, on 


next after to ren- 
der to the ſaid John, 
for his damages afore- 
ſaid; and have there 
then this writ, Wit- 
neſs, Sc. 
Stormont and Way. 


If a Tatum. 
After the word re- 


cord, © and our ſheriff 


of Midaleſe at a cer- 
tain day now pal, re- 
turned to us that the 
{aid John Froſt and 
Richard Millshad not, 
nor had eitherof them 
any goods or chattels 
in his bathiwick, where- 
of he could cauſe to 
be levied the damages 
aforeſaid, or any part 


And have vou then 
there this writ. Wit- 


neſs, &c. | 
Storment and Way. 


If a Teftatnm. 


After the word re- 


cord ſay, © and our 
ſheriff of Mzddleſexat a 
certain day, now paſt, 


returned to us, that 


the ſaid John PFrojf 
and Richard Mills 
were not nor was ei— 
ther of them, found in 
his bailiwick, where- 
upon, on the behalf of 
the ſaid Joby Dern, it 
is ſuficiently teſtified 

thereof 
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thereof, whereas it is 
teſtified in our ſaid 
court before us, that 
the ſaid John Froſt and 
Richard Mills have 
ſufficient goods and 
chattels in your baili— 
wick, whereof you 
may cauſe to be le- 


vied the debt and da- 


mages aforeſaid, and 
every part thereof, and 
have there then this 
writ. Witneſs, Sc. 


Fi. fa. in debt. 

George the third, Sc. 
To the ſheriff of Mid- 
lleſex, greeting: We 
command you, that of 
the goods and chat- 
tels of Fohn Froſt and 
Richard Mills, the bail 
of Kichard Fenn, you 
cauſe to be made a 
certain debt of 1004. 
which John Denn, late- 
ly in our court before 
us at Weſiminſter re- 
covered, againſt the 
ſaid Richard, and alſo 
15 J. 10s, which were 
awarded to the ſaid 
John in our ſame court 
before us for his da- 
mages which he ſuſ- 


in our {aid court before 
us, that the ſaid John 
Froſt and Richard Mills 
lurk and ſecrete them- 
ſelves in your county; 
and have there then 
this writ, Witneſs, 


Se. 


Ca. ſa. in debt. 


George the third, Sc. 


To the ſheriff of 
Middleſex, greeting: 
We command you, 


that you take John 
Freſtand Richard Mills, 


the bail of Richard 
Fenn, it they be found 
in your. bailiwick, and 


ſafely keep them, ſo 


that you have their 


bodies before us at 
Weſtminſter, on 
next after to 
ſatisfy John Denn lool. 
for a debt, which the 
ſaid John Denn lately 
in our court before 
us recovered againſt 
the ſaid Richard, as 
tained, 
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tained, as well by occa- alſo 141. 10s. which 
ſion of the detaining were adjudged to the 
the ſaid debt, as for ſaid John, in our ſaid 
his coſts and charges court before us, for 
by him about his ſuit his damages, which 
in that behalf expend- he ſuſtained as well by 
ed, whereof the ſaid reaſon of the detain- 
Richard 1s convicted, ing the ſaid debt, as 
as appears to us of re- for his coſts and char- 
cord, ges by him about his 
ſuit in that behalf ex- 

nded, whereof the 

ſaid Richard is con- 

victed, as appears to 

us of record. 

And whereupon it is adjudged in our ſame 
court before us, that the ſaid 7% have his 
execution againſt the ſaid John Froſt and 
Richard Mills, for the ſaid debt and damages, 
according to the force, form, and effect of a 
certain recognizance, acknowledged by them 
the ſaid John Froſt and Richard Mills, in our 
ſaid court before us, for the ſaid Richard, at 
the ſuit of the ſaid John, as likewiſe appears 
to us of record, d 

And have you that And have you then 
money before us at there this writ. Wit- 


Weſtminſter on neſs, &c. 
next after to FC&tormont and Way. 
render to the ſaid John 


for his debt and da- 
mages aforefaid, and 
have then there this 
writ. Witneſs, :£&c. 


Stormont and Way. | 
if 
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If the bail mean to acquit themſelves of Within what 
their recognizance intirely, and run no ha- time bail may 
zard of the death of defendant, then they render. 
muſt render him in their diſcharge, before tlie 
return of the ca. ſa. as the death of the prin- 
cipal aiterwards will not diſcharge them. 

But if they do not, then they have until How long the 
the return day /edente curia, of the firſt ſci. bail have to 
fa. if it is returned /cire feci, but if a nibil is Ir and 
returned thereon, then until the return day fal. 
ſedente curia of the ſecond ci. fa. 4 Burr. 

2134. 

The rule of Eater, 5 Geo. 2. directing Rule to be 

the above ſurrender will be conſtrued ſtrictly, conſtrued 

and therefore the bail muſt not wait to the ſtrictly. 

laſt moment, before they ſurrender the prin- 

cipal, for although oſice may be left by the Notice may | 

ſberiſft upon the return day Of the firſt ſci. fa. e by the- | 
and they afterwards make all the expedition urg A Sug "T 9 
they can to take defendant, yet if they do bit 

not ſurrender him ſedente curia, they will be If they do not 

fixed, and the court even upon affidavit will render /edente 

not reheve them, though they put the de- 4 Peers 

fendant in the hands of the tipſtaff the even- © though 

P 


l ; they put de- i 
ing of the return of the ſci. fa. 3 Burr. 1360. fendant in the 1 
hands of the tip:taff on the return in the evening. 1 


If the defendant be in the cuſtody of any If he is in pri- 9 
ſheriff (other than London or Middleſex), the ſon, how 10 
rule was that an Habeas corpus might be mov- Pee. bt 

ed for, and made returnable in court; but 1 
now this rule is diſuſed, and the bail may 
have a habeas corpus either in term or vaca- il 
tion, directed to any ſheriſſ or gacler in whole ill 


cuſtody the defendant is, to bring him be- 1 
fore a judge returnable immediately, in order bl 
to render him in diſcharge of his bail. 3 Burr. 4 
1876. bl 

1. If "| 


322 P2oceedings againſt Bail. 
If defendant If the defendant becomes bankrupt, and 
becomes a obtains his certificate pending the action, and 
bankrupt and before the bail are fixed, he may, upon ap- 
obtains certi- 1: _- 3 
ae plication by ſummons be diſcharged out of 
cuſtody, or you may, if he is not rendered, 
apply to have an exoneretor entered on the 
bail- piece by ſummons, which will be ordered 
| upon producing the certificate. 1 Burr. 244. 
If for felony. If defendant is convicted of felony, and 
pardoned on condition of tranſportation, and 
a civil action 1s depending againſt him, the 
court will grant an habeas corpus upon appli- 
cation, in order that he may be ſurrendered; 
and in that caſe they will commit him to the 
Marſhal, and order an exoneretor to be en- 
tered, and then remand defendant to the 
gaol from whence he came. Str. 641, 1217, 
1 Burr. 339, 340. 
low to ren- If the defendant is in town, you take him 
der defendant to a judge's chambers with the name of plain- 
in town. tiff and defendant, and the clerk will make 
out the commitment and ſurrender, for which 
pay 95. 6d. if one cauſe, tipſtaff 105. 69. 
and give him 35. 69d. for the certificate of 
the ſurrender, which he will bring with him 
and deliver you: As ſoon as you have rendered 
Notice to be the defendant, notice is to be given to the 
given of the plaintiff's attorney and affidavit of the ſer- 
render. vice thereof ſhall be made before the bail 
are diſcharged, otherwiſe ſuch render is to 
If not Fable be void. R. Tin. 1 Ann. but it hath been 
23 held, that though notice is not given of the 
all not be ; 3 . 
delivered. render, yet if plaintiff proceeds further againſt 
| the bail, that ſhall not vitiate the ſurrender ; 
but the bail ſhall not be delivered, till they 
pay the coſts, 6 Med, 238. 


2 As 
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As ſoon as notice has been given to plain- How to get 
tiff's attorney, of the defendants being ſur- an exonereten 
rendered, get the bail-piece off the file, entered. 
which you will either find at the judge's 
chambers, or with the maſter's clerk ; take 
ſame with the certificate of the clerk of the 
papers, the affidavit and notice to the maſter, 
and he will enter an exoneretor thereon: pay 
him 25. 44. then take the bail- piece to Mr, 
Heberden, and file it, pay him 4d. as foon as 
the bail are exonerated, go to the clerk of the 
judgment's office, and enter the commtttur 
and ſurrender in the Marſhal's book which is 
abſolutely neceſſary to be done. 
In the King's Bench. Denn v. Fenn. 

Take notice, that the above defendant did Notice of ſur- 
this day ſurrender himſelf in diſcharge of his render. 
bail, and was thereupon committed by the 
honorable Mr. F< Buller, to the cuſtody 
of the Marſhal, Sc. there to remain until, 
Sc. dated the day of 1782; 

Yours, Sc. 
F. D. attorney for the bail, 

To Mr. J. K. attorney for plaintiff, 

J. P. clerk to J. D. of, Sc. gentleman, Affidavit of 
maketh oath and faith, that he did ſerve Mr. ſervice. 
J. K. the plaintiff's attorney in this cauſe, 
with a true copy of the notice hereto annex- 
ed, by delivering the ſame to the clerk or 
ſervant of the ſaid Mr. J. K. at his cham- 
vers in Clement's Inn. 

There is no occaſion for the form of the 
entry in the Marſhal's book, as you will ſee 
many there. 

The bail may take the principal on a Sun May take 
day, and keep him till the next day, and 2 on a 
| - thaw unday 
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324 Pꝛoceedings againſt Bail. 
then ſurrender him. 6 Mod. 231. but they 
muſt ſtay with him, or take a note from him, 
conſenting to itay at a lock-up-houſe till a 
Judge comes to town. 

Staying Proceedings Againſt the bail, 
where a writ of error 1s brought by the 
principal before the time expires for their 
ſurrender. 

Proceedings The plaintiff recovered judgment againſt 
againſt bail the principal and took out a ca. /a. and had 
ee a non eſt inventus returned: of this judgment 
the principal. error is brought, and two days after the 
plaintiff ſues out a ei. fa. againſt the bail, who 

now moved to ſtay the proceedings upon the 

ſci. fa. as is done in caſes where pending er- 

ror the plaintiff brings an action of debt up- 

on the judgment z inliſting it was more rea- 

ſonable in this caſe, becauſe otherwiſe the 

bail might loſe the advantage of diſcharging 

themſelves by a ſurrender of the principal, 

which they can do at any time before the re- 

turn of the ſocond. ſci. fa. Cur. thought it rea- 

ſonable that the proccedings ſhould be ſtaid, 

on the bails conſenting that if the judgment 

| be affirmed, they would render the princi- 

pal, or give judgment on the /ci. fa. Str. 

419. 1 Burr. 340. | 

{f ball, apply It is now generally underſtood, that where 
ecertor is br ought by the principal within the 
3 time allowed by the court for the ſurrender 
ings are that Of r defendant by his bail, the court will upon 
they pay, or application ſtay the proceedings againſt 
ie 4 P 952 them, intil the writ of error ſhall be deter- 
e e mined, they undertaking to pay the plaintiff, 
the damages recovered, or ſurrender him within 

Four davs next ter ive determination or affirm- 


ance, 
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auce, if it is in favor of the defendant in er- 
ror. Capron v. Archer. 1 Burr. 340. 

If a writ of error 1s allowed before any pro- If the writ of 
ceedings againſt the bail, it is a ſuperſedeas error i atlow- 
from the time of notice of ſuch allowance ; ©* e Prom 
and a ca. /a. cannot be returned againſt the 1 ball 
principal, although taken our and left with it is a /uper/c- 
the ſheriff the day before the allowance ſerv- cas. 
ed, and you wait until after the affirmance 
before ſci. fa. left; Str. 1186. and it is a And a con- 
contempt to proceed againſt the bail if the ft t Pro- 
allowance is ſerved in time. 1 Burr. 349. 

It is fo abſolutely a /uper/edeas ; that the Plaintiff can- 
plaintiff cannot ſo much as take out a ca. ſa. not take out a 
and return n eff inventus, in order to pro- 3 
ceed againſt the bail. Str. 867. : 

But if a wit of error is brought by the Will not ſtay 
principal, and no bail is put in, ſo as to make proceedings 
it an abſolute /upe;/edeas, the court will not PER 5411 
flay the proceedings againſt the bail. Ser. hut in. 
781. 

If the principal do not bring his error in Where nobaij 
time, and the plaintiff proceed againſt the is requires, 
bail, and the ſecond ſci. fa. is returnable, the the Dal aps 
court will not then let them 1nto the terms of P Rue, 5 
a render, but oblige them to pay the con- wut under 
demnation- money, ”and the coſts of the ſci. take for the 
fa. in four days after affirmance; and where coi in error, 
there is no bail required in error, they will 
alſo make them pay the colts in error, if the 
judgment is affirmed. Str. 877. 

Where the bail do not apply to ſtay the Bail may have 
proceedings pending error, till their time to four days ai- 
ſurrender is out; Cur. will not give them .* r atfirmance 
any time for that purpole, but only four Pa. 
days to pay the money in after the judgment 
18 affirmed, Str. 1270. 


3 If 


226 _ Proceedings againſt Bail. 
If they under- Tf the bail undertake to pay the debt and 
421 1 colts within four days after affirmance in the 
. ic e, and excreguer chamber, and the judgment is af- 
ets Armed, the defendant brings error in parlia- 
brought in the ent, the plaintiff ſhall not have execution 
houſe of lords until the offirmance there, becauſe that is the 


after, * 15 
that 3 Hy final ajjii nance. 5 Burr. 2820. 


ance which 15 meant 
Wherethere The plaintiff obtained judgment, and de- 
is judgment fendant brought a writ of error, and tranſcrib- 
again 2 ed, which remains undetermined, defend- 
mn oro ant was ſerved with a writ on the judgment, 
proceedings and for want of plea, judgment againſt him 
till affirmance by default, and execution iſſued, and the 
of error ſheriff in poſſeſſion. Cur. ſtayed the pro- 
_ _ ceedings upon it, as it would be unreaſona- 
3 a ble, that the plaintiff ſhould proceed in exe- 
ſheriff is in culing a judgment, which would of courſe 
poſſeſſion. fall to the ground, in caſe- the original judg- 
ment ſhould be reveried, but defendant was 


bound not to bring a bill in equity. 4 Burr. 
24-5 4+ 


: Nonpros. 


On procęſs returnable at a day certain, if 
the plaintiff does not declare either of the 
term the writ 1s returnable, or before the end 
of the enſuing term, and defendant has appear- 
ed by his attorney, and filed common bail, of 
the ferm wherein the proceſs is returnable, he 
may gu a non pros, without entering any 
rule to declare, or calling for a declaration, 
and the defendant ſhall have coſts taxed as 
wha. Stat. 13 Cori. £54. „ ar 
a declaration ſhould be tendered, at any time 
after the end of the ſecond term, and before 
the ca pros is ſigned, defendant is not bound 
8 d 


For not dę- 
claring. 
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to accept of it, but may ſign his non-pros at 
any time. after the end of the ſecond term. 
But if the matter ſhould be under accomo- 
dation, or any thing ſhould prevent the 1 
plaintiff's declaring within two terms, he it 
may get a ſide- bar rule from the clerk of the a 
rules for further time to declare (if defend- f 
ant be not in cuſtody), and muſt ſerve de- | -M 
fendant's attorney with a copy thereof, pay | 
45. The defendant did not file common Bail muſt be 
bail within two terms, and plaintiff did not filed within 
declare after the end of the ſecond term; the two terms. 
but before the third term, defendant filed | 
bail, and entered a non-pros. On motion to 
ſet it aſide, the maſter was of opinion, that 
a non-pros could never be ſigned, unleſs bail 
was filed within the two terms. Holmes v. 
WY bite, . Geo. 3- | | 

The defendant, if he files common bail in How long de- 
time, i. e. within the too terms, has 12 months fendant has 
after to ſign his non pros, but not after- 3 
wards. 

But if the proceedings are by original, By original. 
the defendant muſt, before the end of the 
ſecond term, or within four days after, enter 
a rule to declare, and demand a declaration 
in writing. And if the plaintiff does not 
declare before the rule is out, defendant may 
at any time, before the efſoign-day of the 
next term, ſign a non pros, but not after- 
wards. Mich. 10 Geo. 2. 

If the writ is joint, and the appearance When acn- 
ſeveral, the plaintiff cannot ſign ſeveral neu- 279 cannot be 
pros's, as there ought to be but one. Comyns Shed. 

744. Burr. 2418. Salk. 455. 
* 4 It 
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Cannot un- 


pres if remov- 


ed. 


Nor can a 
priſoner. 
May be ſet 
aide. 


Executors 
and admini- 
ſtrators pay 


coſts on en- 


pics. 
But not on 
nom ſuit. 


How to ſign 


770 ros. 


Nen prey: tor 


not aeclar: ng 


upon a bill of © 


Middle ec. 


Mon- pꝛos. 

If defendant removes the cauſe by habeas 
corpus, he cannot nonſuit the plaintiff for 
not declaring, as the plaintiff is not bound 
to follow him. R. Mich. 16 Car. 2. But he 

muſt declare in two terms after the return 


of the writ. - Bid. 


If a priſoner is ſuperſeded on filing common 


bail, he never can ſign a non-pros. 

A non-pros may be ſet aſide for irregula- 
rity on motion, but it muſt be on affidavit 
of the facts. 

Executors and adminiſtrators muſt pay 
coſts for not declaring in due time, fo they 
pay for not going to trial purſuant to notice, 

ualeſs under ſpecial circumſtances. 4 Purr. 
1584. but on a nonſuit they pay no coſts, 
IId. 

In order to fign a Hhen-pros, get a roll and 
enter thercon the warrant of attorney for the 
defendant only, and ingroſs the nor-pre/s 
thereon; alſo ingrots ſame on a double halt 
crown {tamp paper, waich being done, carry 
ſame to the cierk of the judgments, who 


ſigns it, pay him 35. 


As yet of the term of the hely Trinity, in the 
22d year of tne reien of 1 king George the third. 
Fitneſs Willi um wort of Me: 72 eld. 

M. 22 „ ooph Jones puts in his 
I. D. his e at the ſuit of 
Charles Hobbs, in a plea of treſpaſs. 

_ Middleſex, . I Feſeph 7 nes, according to 
the form of the f atute in ſuch cafe made and 
provided, was ferved with a precept of our 
lord the king, called a S % of Middleſex, iſſued 
out of the court of our ſaid lord the king, 
before the king himſelf, directed to the wer 
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riff of Middleſex, returnable on Mednęſday 

next, after 15 days ſrom the day. of Eaſer 

- now laſt paſt, to anſwer Chrlvs 120555 in a 

; plea of treſpaſs, and the {a:1 7:/2p5 at that 

2 day appeare d, by J. D. his attorney, accord- 

ing to the form of the ſtatute, in ſuch caſe 
made and provided; and che ſaid CHarles, 

in the aforeſaid court of our ſaid lord the 

king, e, the king himſelf at V eſiminſter 

aforeſaid, hath not declared by his bill, or 

declaration, in any perſonal action, or in 

ejetment, againſt him the ſaid Fe/eph, be- 9 

fore the end of 9 Trinity term then next fol- | lt 

lowing, being the next term after the ap- ji 

5 pearance of him the laid Fo/eph : Therefore j 

f It is conſidered by his majeſty's court here, 

4 that the ſaid Charles take nothing by his ſaid 
precept, but that he be in mercy, Sc. 

And it is further conſidered by the court judgment I! 
here, that the aforeſaid Charles recover againſt 1 20 June | 
the ſaid Joſeph 335. 6 d. for his colts and 17 | 
charges laid out by him, about his defence li 
in this particular, by the court of our ſaid | 
lord the king here, adjudged to the ſaid 
Foſeph, and by his aſſent, according to the 
form of the ſtatute in ſuch caſe made and 
provided; and that the aforeſaid Fo, "= have 
his execution thereof, Cc. 

If defendant was ſerved with a © latitat, 
fay ſo, and call it © <7i#” inſtead of precept. 

If he was arreſted © put in the ac-ætiam“ 

The coſts are taxed at 32s. 64. for ſer⸗ Action will 
vice of courſe, and if there is bail, the lie for colts. 
maſter taxes them. And an action can be 

maintained in this court on the judgment of il 
#04-pros, though it is only 335. 6 4. 1/7. | 
316, Cro, Eliz. 96. lt 
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Nor- pros for The plaintiff may alſo be zon-profſed in 
replying, Oc. any ſtage of the ſuit, for not complying with 
the rules of the court, viz. not replying to 
defendant's plea, not ſurrejoining to his re- 
joinder, not entering the iſue when ſerved 
with a rule within the time allowed for that 
purpoſe, which is a final judgment, and is 
figned on a double half crown ſtamp paper; 
and though the plaintiff may hold defendant 
to bail a ſecond time, yet the court will not 
ſuffer him to bring the ſecond action, until he 
has paid the coſts of the firſt, or if he does they 
will make him ſtay the procedings till they 
are paid, and the coſts of the application. 
Weben ſeveral If the defendants ſever in their plea, the 
Lelencon plaintiff may at any time, before the record 


ſever in their : : 
pleas, plain- is fet down for trial, enter a noupros againſt 
tiff may enter One or more of them. Salt. 457. 
2 ncupres againit one before record. 
In agump/it In aſſumꝑſit againſt two partners, one pleads 
again two a judgment recovered againſt both, the other 
whoſoever in; 7. a a 
pleading a Pleads bankruptcy, plaintiff replies ul tiel re- 
nolle proegui £076, and upon iſſue, judgment was given 
may be en- againſt him, and a writ of inquiry of damages 
221 pn * awarded, and final judgment upon the bank- 
2 ar. * ruptcy, iſſue is alſo joined, whereupon the 
| firoy the ac- Plaintiff entered a nolle proſequi, that he would 
tion as to the not further proceed as to the iſſue joined be- 
other bank- tween him and the bankrupt; and upon error 
in, 8 being brought, it was held well, and the judg- 
ment was affirmed, and Denniſon J. ſaid, that 
the plea of bankruptcy is not a plea to the ac- 
tion, but only a perſona] diſcharge; but that if 
one defendant was to plead a plea that was to 
go to the action, he thought it might then have 
a different conſideration, for the ſtat, 10 Ann. 


6. 16. 


Non-p29s. 
c. 15, hath made the partner (not the bank- 
rupt) liable for the whole debt. 1 Fiſſ. 89. 


#20ccedings by Attornies. 


F an attorney ſues by original, he waives 
his privilege; or if he Hue in another's 
name, he does the tame. 2 Hr. 8 35. there- 
fore if he means to ſue as a privileged per- 
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ſon, he muſt fue out an attachment of pri- 


vilege, which is ſigned by Mr. Heberden, 
who takes nothing, ſeal 7 d. and a pracipe is 
to be left in the office at the time of ſign- 
ing. Rule Hil. 20 Geo. 2. 


George the third, c To the ſheriff of Attachment 


Middleſex, greeting: We command you, 
that you attach Abrabam Adams, if he may be 
found in your bailiwick, and him ſafely keep, 
fo that you may have his body before us at 
Weſtminſter, on next after to anſwer 
A. B. gentleman, one of the attornies of 
our court, before us, according to the li- 
berties and privileges for ſuch attornies, and 
other miniſters of the ſame court, from the 
time whereof the memory of man is not 
to the contrary, uſed and approved of in 
the ſame, of a plea of treſpaſs, and alſo to a 
bill of the ſaid A. B. to be exhibited againſt 
the ſaid Abraham, for 5007. upon promiſes, 
according to the cuſtom of our court, be- 
fore us, and that you have there then this 
writ. Witneſs Milliam Earl of Mansfield, 
at Weſtminſter, the 19th day of June, in the 
224 year of our reign. 
A. B. in perſon. Stormont and Way. 
Bail for 250 J. | 
| To 


of privilege, 


P 


Declaration. 


Piaceedings by Attoznies. 
To be ingroſſed on a double 15. ſtampt 


parchment, and make a præcipe for the 
office, as in other cafes, only call it an at- 
tachment of privilege. 

If the action is not bailable, then leave 
out the acætiam, and add the notice to appear 
to it, as in a latitat, or bill of Middleſex. 

If the defendant appears, he files his com- 
mon bail with Mr. Walter. 

The declaration is ingroſſed on a treble 
1d, ſtampt paper, the form of which 1s as 
follows: 

Midaleſex, (js.) A. B. gentleman, one of 
the attornies of the court of our lord the 


king, before the king himſelf, according to 


the liberties and privileges of the ſame 


court, complains of Abrabam Adams being 
in the cuſtody of 'the Marſhal of the Mar- 
ſhalſea of our lord the now king, before the 
king himſelf, of a plea of treſpaſs on the 
caſe; for that whereas (as in other cafes 
add pledges at the end.) 


When defendant muſt plead. 


Tf an attorney delivers or files his decla- 
ration, and gives notice thereof, four days 


excluſive before the end of the term the at- 


tachment was returnable, the defendant mult 
plead as of that term, if rule to plead be 
given, and plea demanded. But if he does 
not deliver his declaration before the eſſoign- 
day of the ſubſequent term, defendant will 
have an imparlance to the next term follow- 
ing. R. Mich. 5 Ann. 
All the other proceedings are exactly as in 
common caſes. 
P20- 
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Pꝛotcedings againſt Attoznies 


T has been already obſerved, that an at- 
torney cannot be arreſted, he being ſup- 
poſed always to be in court; therefore you 
muſt proceed againſt him by bill, which is 5 l 
a copy of the declaration, ingroſſed on a j 
treble penny ſtampt parchment, a copy of | 
which is allo delivered to the defendanr, 
with notice to plead in four days, (if it 1s 
filed four days excluſive of the end of the 
term) and the defendant lives within 20 j 
miles of Londen, * if he reſides above 20 j 
miles from London, the action be laid in | 
any other county 3 AMicdlefex or London, 
he has eight days time to plead. R. Mich, 
5 Ann. Mich. 10 Gee. 2. 
Trinity term, in the 22d year of the reign 
of king George the third. 
Stormont and Way. 
Middleſex, (Js. ) 4. B. complains of C. D. The bill, 
gentleman, one of the attornies ef the court 
of our lord the king, before the king 
himſelf, preſent here in court, in his own 
proper perſon, (for that e, as in other 
caſes, inſtead of ſaying, * and 1 he | 
« brings ſuit,” ſay, and therefore be prays 
relief, add pledges, Ec.” 
I. K. attorney for the plaintiff. 
Defendant in perſon, 
Indorſe on your copy to be delivered to How to in- 
the defendant thus, © This is 4 true copy of derte onthe f 
” - bill filed againſt you, as of this preſent _— of bill. 2 
rinity term, and unleſs you plead thereto 
© in four (or eight) days from the date hereof, „ 
« fudgmenl ö 
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With whom 
do be filed. 


Cannot be 
_ filed in vaca- 
tion. 


If he is ar- 
reſted, to ſue 
out writ of 
privilege. 


The form of 


Pꝛoceedings againſt Attoznies. 


judgment will be ſigned againſt you by de- 


ce fault, charge nothing for the copy, as 


he is not bound to pay for it, nor the iſſue, 


The bill is filed with the clerk of the de- 
clarations, pay 4. give a rule to plead, and 
demand a plea as in common caſes ; and if 
defendant does not plead within the four (or 
eight) days, ſign judgment, and execute a 
writ of inquiry, as in other caſes, 

If he pleads you make up the iſſue with a 
memorandum, as in other caſes, 

The bill cannot be filed in vacation, as it 
muſt be done /edente curia, Salk. 544. nor 
ſhall an attorney, as a privileged perſon, be 
intitled to an imparlance, if the bill is filed 
in time, ibid. 

If an attorney is arreſted by virtue of any 
proceſs, unleſs it is with another, he muſt 
ſue out his writ of privilege from the court, 
where he is an attorney of, and cannot be 
diſcharged without. 2 Salk. 544. before he 
ſigns the ſame, he muſt get a certificate from 
the maſter's clerk, Mr. Nymell, of his be- 
ing an attorney, (or of the clerk of the war- 
rants in C. P. if he is an attorney of that 
court), pay nothing for ſigning, ſeal 7 d. 
take it to the ſheriffs office, and he will 
grant a warrant to diſcharge defendant out 
of cuſtody; pay 44. 

George the third, Sc. To the ſheriff of 


a writ of pri- Middleſex, greeting: Whereas, according to 


vilege, 


the cuſtom of our court before us at Ye2/tmin- 
ſter, hitherto uſed and approved of in the 
ſame, the attornies of the ſame court before 
us, whilſt they are proſecuting or defending 
ſuits and actions therein for their clients, 

ought 


Pꝛoceedings againſt Attoznies. 


ought not, nor have they, from time immemo- 
ra been uſed to be compelled to anſwer be- 
fore any of our juſtices or officers, or any other 
ſecular judges whatſoever, upon any pleas, 
plaints or demands, which do not particularly 
belong to us (pleas of freehold felonies and ap- 
peals excepted), ſave only before us, by bill, 
exhibited in our ſaid court before us, and not 
by writ; and whereas, we have lately re- 
ceived information by the complaint of C. 
D. gentleman, one of the attornies of our 
ſaid court before us, that ſeveral 1i]-diſpoſed 
perſons, intending to diſquiet the ſaid C. D. 


have iſſued forth and proſecuted out of our 


court before us, one or more writ or writs, 
or one or more precept or precepts, return- 
able in our ſaid court, before you, or one of 
you, againſt the faid C. D. and threaten to 
arreſt and detain him in your cuſtody there- 
upon, in ſuits which do not relate to us (or 
in pleas of freehold, felonies, or appeals ex- 
cepted) whereby the ſaid C. D. is unable to 
attend his ſaid office as an attorney, upon ſe- 
veral affairs and ſuits depending in our ſaid 
court before us, which, if it is permitted, will 
manifeſtly take away, and be not only in de- 
rogation and diminution of the juriſdiction 
of our {aid court before us, and the liberties 
and privileges thereof, but alſo to the great 
detriment of the ſaid C. D. and his clients. 
And becauſe we are willing that the juriſdic- 
tions, privileges, and cuſtoms, for ſo long 
time uſed and approved in our ſaid court be- 
fore us, ſhould be inviolably kept and ob- 
ſerved; we command you, and every of 
you, chat you deſiſt from taking the ſaid C. 
D. 
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D. into your cuſtody, upon any writ or writs, 
precept or precepts, other than ſuch as par- 
ticularly concern us (pleas of freehold, felo- 
ny, and appeals only excepted) that then you 
diſcharge the ſaid C. D. out of your cuſtody, 
and ſuffer him to go at large, as you will an- 
ſwer the contrary At your peril; and that 
you inform the party or parties, plaintiff or 
plaintiffs, in the writs or precepts, that he, 
ſhe, or they may proſecute his, her, or their 
action or actions, ſuit or ſuits, in our court 
before us at Het; ter, againſt the ſaid C. 
D. # he, ſhe, or they ſhall think it expedi- 
ent ſo to do. Witneſs, Sc. 

Stormont and Way, 

If the attorney be of the Common Pleas, 
inſtead of ſaying, ** our court before us, ſay, 
* of our court of the Bench,” RE 


How to tax their bills. 


Method to If an attorney refuſes to deliver his bill to 
oblige an at- his client ſigned, he may take out a ſummons 
Ee for that purpoſe before a judge; a1.d if he 
liver his bill. 
does not on ſervice attend "thereon, an order 
will be made to deliver it within a reaſonable 
time ; which,! if he neglect delivering upon 
affidavit of the ſervice of ſuch order, the 
court will grant an attachment. | 
How to pro- If the b ill is deliver ed, then you may ap- 
geed to tax it. ply to a judge for a ſummons, to ſhew cauſe 
why it mould not be referred to the maſter to 
be taxed, upon which an order will be made 
on the client's undertaking in the judge's 
book, „ pay the alloriey what ſhail apptar 
to be due to him upen ſuch taxation ;” if the at- 
torney 
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rorney does not attend, an order will be 
made up of courſe. 

Get the maſter's appointment on the or- 
der, ferve copy thereof, and if he wii! not at- 
tend the third tine, the matter Will proceed 
ex partie. 

The length of time for taxing an attorney's 
bill is not ſettled after it is paid, but Jappre- 
hend it may be done at any rime, if there are 
groſs overcharges, but not otherwite. 

It cannot be taxed at 77 privs, nor will 
Lord Mangsfeld ſuffer it to be gone into, 
tliercfore you mutt apply before plea pleaded. 


? 
1 
* 


Proceedings againſt Peers. 


By the third article of the act of union, Peers of Sor. 
Stat. 5 Ann. c. 8. the 16 Peers of Scotland land Driv ie 
ſhall have all the privileges of the peerage of “ m - 
parliament of Great Britain; alſo all the reſt © 
of the Peers of Scotland ſhall have all the pri- 
vileges of the peerage of England, excepting 
only that of ſitting and voting in parliament, 

Str. 990. Fortęſc. 163. Peere Mill. 583. 

By Stat. 10 Geo. 3. c. 50. © any perſon Suits may be 
Mall and may commence and proſecute Proiecuted a- 
any action or ſuit in any court of record, Kainſt peers, 


. | ; Oc. and their 
« or court of equity, or of admiralty, 


ſervants. 
cc and in all cauſes matrimonial and teſta- 
« mentary, againſt any peer or lord of parlia- 
« ment of Great Britain, or againtt any of che 
ce knights, Sc. of the Houſe of Commons of 
« Great Britain tor the time being, or againſt 
cc their or any of their n I. ſervants, or any 
« other perſon entitled to the privilege 
c of parliament; and no ſuit, action, c. 


2 « ſhall 


I" 
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te ſhall be ſtaid, by or under colour or pre- 
e tence of any privilege of parliament.” 
But the per- Provided, that nothing ſhall extend to 
ſons of mem- ſubject the perſon of any of the knights, ci- 


bers not to be 
e de, tizens, and burgeſſes, or the commiſſioners 


of (hires, and burghs of the Houſe of Com- 
mons of Great Britain, for the time being, 
to be arreſted or impriſoned upon any ſuch 
| ſuit or proceedings. 

How to be They muſt be ſued by original, therefore 

ſued, you prepare a præcipe for the original in the 
firſt inſtance againſt him; carry it to the 
curſitor of the county, who will make out 
the original; after it is ſealed, get the ſheriff to 
make out his ſummons thereon to his bailiff, 
Who will leave it at the houſe of the peer: 
In four days after the quarto die poſt, if he 
does not appear or caſt an eſſoign (which he 
may do before the return, but not aſter- 
Wards), the filazer will, upon producing 
from the ſheriff the return of notice being 
given defendant, make out a 4 ingas again{l 
the lands and chattels, which is ſigned by 
him and ſealed, pay 7d. and a warrant 1s 
granted to diſtrain to levy 40 5. If there is 
no appearance in 4 days after quario die paſt, 
then get return of diſtringas, and carry it 
again to the filazer, who will make out an 
elias, upon which move the court under the 
Stat. 10 Geo. 3. c. 50. /. 2. to increaſe the 
iſſues, which the = will order to the 
amount of plaintiff's demand, if not very 
large; {uppole it is a large ſum, then iſſue a 
plarie Giſtringas, and move again to increaſe 

the iſcucs. 


This 


Pꝛoceedings againſt Peers. 

This may be done by motion at ſide bar, 
or by counſel, ſame as in p. 98. 

Middleſex (G.) If A. B. makes you ſecure, 
Sc. then put, Sc. the right honourable John 
Lord C. late of "having privilege of 
parliament, that he be before us on the mor- 
row of Al Souls whereſoever, Sc. to ſhew, 
for that whereas (here tet forth the whole 
count or declaration) to the damage of the 
ſaid A. B. of 500 J. as he ſays. 

George the third, Sc. To the ſheriff of 
Middleſex, greeting: We command you that 
you diſtrain the right honourable John Lord 
C. having privilege of parliament by all his 
lands and chattels in your bail:wick, fo that 
neither he, nor any one for him, do inter- 
meddle therewith, until you ſhall have other 
command in that behalf from us; and that 
you anſwer us for the iſſues of the ſame, ſo 
that you have his body before us on 
whereſoever, Sc. to anſwer A. B. in a plea, (to 
the end of the præcipe) to the damage of 
the ſaid A. of 5007. and have you there then 
this writ. Witneſs William Earl of Mans- 
field, at Weſtminſter, the 19th day of Fune, in 
the 22d year of our reign. Adams. 


If the defendant appears, he does it with Appearance. 


the filazer, Mr. Adams, by delivering it on 
paper, thus: Midaleſex, appearance or the 
ſight Honourable F. C. at the ſuit of A. . 
FJ. K. attorney. | 
Pay for entering 25. 6 d. and if the 40-5. 
has been levied, call on the officer for it, 
and he muſt return ſame, or get a certificate 
from Mr. Adams of his appearance, and pro- 

duce it to the officer. 
£2 The 


339 


Pra be for 
ciginai. 


D 16 rin gas 


thereon. 


j 


— "Ag 


— 
* 


— — — —— 
Wren Br” hh — 


340 Proceedings againſt Peers. 


' If the defen- The plaintiff, in an action againſt a mem- 
dant appear ber, had proceeded agreeable to 10 Geo. 3. 
nents of hoy and obtained rules for ſelling the iſſues le- 
di/tringas's he 
ſhall Pay the VIed upon a aiſtringas, alias, and pluries; 
colts before he and al ſo for a rule for an attachment againſt 
has the money the ſheriff, but no iſſues had been actually 
returned. levied; at length defendant appeared; where- 
upon it was moved that theſe rules ſhould 
be diſcharged, for as no iſſues had been le- 
vied, they could not be ſold, and as the de- 
fendant in the action had now appeared, the 
end and purpole of the writs were anſwered. 
On the other ſide, the plaintiff inſiſted 
en the coſts of iſſuing the writs before the 
rules ſhould be diſcharged. And the court 
thought that reaſonable, and directed that on 
Paym dent of coſts the rules ſhould be dif- 
charged. They were of opinion that theſe 
coſts were not to attend the. event of the 
ſuit, bur were to be paid to the plaintiff at 
ail events, whether boy, ſhould finally ſucceed 
or not. 4 Burr. 27 
The declara- Middleſex, (Js. 9 7 be right honourable Lord 
fone C. having privilege of par rliament, was ſum- 
moned to anſwer A. B. in a plea of treſpaſs 
on the caſe, and whereupon the ſaid A. B. 
by FJ. F. his attorney complains hat whereas 
to the end of the præcipe (but both in the 
precipe and declaration leave out theſe words) 
« but coutriving, c. to deceive and defraud 
« the ſaid A. B. in this behalf,” for the lords 
have adjudged 1t a very high contempt and 
miſdemeanor in any perſon to charge them 
with any ſpecies of fraud or deceit, and it 
may as well be left out againſt a commoner. 
If the declaration is delivered within four 
days before the end of term, the peer muſt 
plead if he lives within 20 miles of London 
in four days. All 


Proceedings againſt Peers. 
All the fobſequent proceedings are the 
| ſame as in other caſes. 


Proceedings againſt Commoners. 


You may either proceed againſt them by 
original, or by bill; if by original, it is the 
ſame as againſt a peer; but if by bill, pre- 

are a bill againſt him, and ingroſs it on a 
treble 1d. ſtamp parchment, file it with the 
clerk of the declarations; if it is in vaca- 
tion, and you want to ſue him, you muſt 
prepare che bill as of the preceding term. 
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XMiiddleſex, to wit, A. B. complains of C. The bill. 


D. Eſq; having privilege of parliament, of 
a plea of treſpaſs on the caſe, for that where- 
as, Sc. (as in other declarations} except in 
the concluſion, there leave out the words 
contriving and fraudulently, Sc. 

As ſoon as the bill is filed, iſſue out the fol- 
lowing n which 1s to be ingroſſed on a 
double 15. ſtamp parchment, ſigned by Mr. 
Heberden, pay 15. Sd. and 7d. ſeal, ſheriff for 
his furmmons 25. 4d. officer for ſervice © 


George the third, &c. To the ſheriff of Summens, 


Middle ſex, greeting: We command you, 
that you cauſe to be ſummoned C. D. eſq; 
he having privilege of parliament, that he 


be before us on M{edneſday next, after the a AtWeſtmin- 
morrow of All Souls, to anſwer A. B. in a plea ſter. 


of treſpaſs on the caſe, on promiſes, to the 
damage of the ſaid A. B. of 50. and have 
there then this writ. Witneſs William Earl 


of Manſield, at Neſtminſten, the 19th day of 


June, in the 22d year of our reign. 
Starmeint and Way. 


Miadleſex, Writ of ſummons for A. B. Præcipe for 
againſt C. D. eſquire (having privilege of ſummons, 
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parliament), ret'ble on Wedneſday next, after 
the morrow of ll Souls. F. K. attorney, 
If defendant does not appear within four 
days after the writ 1s returnable, and the 
ſheriff having returned him ſummoned, ſue 
out the following di/firingas, which is in- 
groſſed on a double 15. ſtamp parchment, 
ſigned by Mr. Heberden, 15s. 8 d. ſeal 79. 

warrant 25. 44. officer for the levy 105. 
D:Pringas. George, &:, To the ſheriff of Middleſer, 
greeting: We command you that you diſ- 
In the alla train C. D. eſquire, having privilege of par- 
ay, © abs, liament, by all his lands and chattels in 
„ Sommand- your bailiwick, ſo that neither he, nor any 
« ed vou,” one for him, do intermeddle therewith, un- 
which is tue ti] you ſhall have other commands in that 
only altera- behalf from us; and that you anſwer us for 
tion. . . . 
| the iſſues of the ſame, ſo that you have his 
2 AtWeflnin- body before us, * on Medneſday next after the 
tier. morrow of Saint Martin, to anſwer A. B. in 
T ſhould think a plea of treſpaſs on the caſe upon promiſes, 
the difrivges to the ſaid A. B. his damage of 50 J. and have 


ought to bear . . Þ 
V the day You there then this writ. Witneſs, &c, 


ths anion: Stormont and Way, 
is returnable, and 8 days between that and the return is ſufficient. 
Præcipe. Middleſex. Diſtringas for A. B. againſt 


C. D. e/quire (having privilege of parliament) 
caſe ret'ble on Medneſday next, after the 
morrow of Saint Martin. FJ. K. attorney. 
If the defendant does not appear in four 
days after the return of the diffringas, then 
get return from the ſheriff, and iſſue an alias 
and proceed as in p. 338. 

But if he appears he files common bail 

with the clerk of the bails. 
Teſatum di. If he has no goods whereby he can be 
. diſtrained in the county where the * p 
aid, 


Pyoceedings againſt Commoners. 343 


laid, get returned #747] on the firſt diſtringas, 
and iſſue a feſtatum into the county where 
you intend to levy ; go on in the former writ 
as far as © 501.” then ſay, and for that our 
ce ſheriff of Middleſex, at à certain day now 
ce paſt, returned that the ſaid C. D. had not 
« any thing in his bailiwick whereby he could 
« cauſe to be diſtrained, as by the ſaid writ he 
« was commanded, whereas it is teſtified in our 
« ſame court before us that the ſaid C. D. 
« hath ſufficient goods and chattels in your 
« bailiwick whereby you can cauſe to be diſ- 
« trained, and have there then this writ.” 
Witneſs, 2 

When defendant has appeared, deliver him Appearance 
a declaration as of the term the appearance and declara» 
is of, and if delivered four days excluſive tion. 
before the end of the term, he muſt plead 
without imparlance. The declaration 1s in- 
groſſed on a treble penny ſtamp paper, and 
1s nothing more than a copy of the-bill; 
give a rule to plead as in other caſes, 


Corporations. 


A corporation aggregate mult be ſued by 
it's name of incorporation, and by original 
writ, therefore a precipe for an original muſt 
be made out, and the ſheriff muſt ſummon 
them thereon, and afterwards a diftringas 
iſſues againſt them as againſt peers ; and they 
muſt appear by an F and not in per- 
ſon. | 
If they come into court, the proceedings 
are the ſame as in other caſes. 
If they ſue, they muſt ſue in the name of If they ſue it 
the corporation, by an attorney appointed malt DOE 
T4 | under *orney. 
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Corporations. 


under the ſea] of the corporation; and the 
members cannot be witneſſes for the corpo- 
ration. 2 Leu. 242, 236. Str. 1c6g. 
Though in Ejectment on the demiſe by a corporation 
ezeQment it aggregate, the verdict was for plaintiff, and 
peed not be, ac erg brought; it was objected that the de- 
E nile is not ſet forth to be by deed ; but the 
they admit Judgment was affirmed, for tne demiſe is 
the leaſe. confeſſed to be good by confeſſ eluung leaſe, en- 
try and ouſter. 12 Mod. 113. 
An objection was taken at i privs before 
r. Juſtice Aſoburſi of the like nature, and 
* held that the leaſe was ſuppoſed, by con- 
feſſing leaſe, entry and ouſter. Kingston A. 
21 Geo. 34. | 
In cjectment In ejectment in the common bench, the 
the plaintiff plaintiff declared upon a demiſe to him by 
declared on 2 the aldermen and burgeſſes of Bury St. Ed- 
demiſe made f Q 
by a cerpora. mund, in the county of Sue, and did not 
tion, and did ſet forth that it was by deed, or under ſeal 
not ſet it icrth of the corporation, upon not guilty pleaded, 
py. deed, or pflaintiff had a verdict and judgment; and 
under the . 
common ſeat, Tor was brought in K. B. and the error in- 
held good. ſiſted on was, that this demiſe was void, be- 
cCaufſe a corporation aggregate can do no- 
thing but by deed under their common ſeal; 
and the caſe of 2 C70. 615. was cited as pa- 
rallel, for that was an ejectment for tithes, 
and a verdict for the plaintiff; but the judg- 
ment was arreſted, becauſe the plaintiff had 
not declared upon a demiſe by deed, for 
tithes will not paſs without a deed. Sed. per 
Cur. Since that caſe in 2 Cro. the law is al- 
tered as to this point cencerning declarations 
in ejectment, for now they are grounded on 
fict.ons only. Judgment affirmed. Pati ick 
againlt Ball. Carih. 390. 
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If an action be commenced againſt the Before actioa 
men inhabiting the huzidred, upon the /fatute e 0 
of bue and cry, the ſame mult be brought by giren to the. 
original ; a copy of which mult not be ſerved chief clerk, or 
on any inhabirant, but upon the High cou/ta- ſilazer of the 
ble of the hundred wherein the robbery fhall county. 3 Geo. 
happen, who is to give public notice, and 34, e 
he is impowered to enter an appearance, and _ 
defend the fame for and on rhe behalf of 
the inhabitants of the ſaid hundred. 8 Geo. 2. 

c. 16. 

N. B. 1 think this copy muſt mean the 
ſheriff's ſuramons, or how are you to com- 
pel an appearance, if the conſtable does not 
think proper to appear but by diftringas. 

If the defendants plead, and there 18 an Where venire 
iſſue, the venzre ſhall be awarded de corpore is to be a- 
comitatus, (except the hundred againſt which Warded. 
the action is brought). 24 Geo. 2. c. 18. . 3. 

And if judgment be againit them, execu- If juagment 
tion is not to be levied on any particular in- be againtt 
habitant, nor on the high conſtable; but to them, how to 
be left with the ſheriff, who is ro ſhew the ESTI 
writ to two juſtices, who are to raife the 

money by aſſeſſment under the ſtat. 27 Liz. 

c. 13. and no ſheriſf ſha be called on to re- 

turn his writ, until after the expiration of 

60 days after delivery to him, and at the 

ſame time the conſtable to have his coſts 

taxed and levied. 8 Geo. 2. c. 16. 

For the particular proceedings under the 
ſtar. of hue and cry, ſee New Abrid. vol. 3. 

P. 62. | 

By ſtat. 22 Geo. 2. c. 46. /. 34. No writ No execution 
« of execution hereafter to be ſued out againſt to be levied 


« any of the inhabitants of any hundred, or , parte 
| « any cular inhabit- 
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ant, but ſhe- 


riff to return 
fame to two 
juſtices. 


Ff action on 
1 Coco: 3 8 5 
how execu- 


tion to be le- 
vied. 


In common 
caſcs. 


Præcipe for an 


Or iginal 3 in 


caſe. 


Mocecdings ggainſt Hundredozs. 
any judgment obtained by virtue of any 
act or acts of parliament, ſhall be /evied 
on any particular inbabitant, but the ſhe- 
© rf ſhall, on receipt of ſuch writ, cauſe the 
fame to be produced beiore two juſtices, 
and proceed in the fame manner as by 
6.8 Geo. 2: 4 16, 

If an action be brought againſt two of the 
inhabitants upon the 1 Geo. 1. c. 5. for de- 
molijhing or burning houſes, the execution muſt 
not be levied againſt them, but left with the 
ſheriff, and he 1s to proceed in the ſame 
manner as under the 8 Geo. 2. c. 16, for 
levying the ſame, 


cc 


cc 


cc 


cc 


Proceedings by Original. 


If you ſue by original, the debt muſt 
amount to 101. 5 Gebe 256, 27. and in order 
thereto, prepare firſt a præcipe, which is to 
contain the whole count or declaration, in 
which muſt be ſet forth the defendant's 
eſtate, degree, or myſtery, and the town, or 
hamlet, or place and county where he is, or 
Was converſant. 

Middleſex, (V.) If A. B. make you ſe- 
cure, &c. then put, &c. J. D. late of Weſt- 

minſter in the ſaid county, yeoman, that he be 
before us on the morrow of All Souls, where- 
ſoever, &c. to ſhew for that whereas (here 
fet forth the whole count or declaration), 
and conclude thus: To the ſaid A. B. bis da- 
mage of 29 l. as is ſaid, Wc. 

This is done on paper without a ſtamp, 
and taken to Mr. Adams the filazer, who will 
make out the cp thereen, to the ſheriff of 


the 


Pꝛoceedings by Oziginal. 
the county where defendant is to be met 
with. But moſtly for expedition ſake it is 
done by the attorney, pay him 5 5. 4 d. for 
the firſt count, and 15. for every other; ſeal- 
ing 7 d. If there be an affidavit of the debt 
the defendant ſwears it there, or before a 
judge of the court, ſheriff for his warrant 


25. 4d. 


847 


George the third, Sc. To the ſheriff of Capias theres 


Middleſex, greeting: We command you, that on. 


you take C. D. late of Weſtminſter in your 
county, yeoman, if he be found in your 


bailiwick, and him ſafely keep, ſo that you 


have his body before us on the morrow of 
All Souls, whereſoever we ſhall then be in 
England, to anſwer A. B. in a plea, for that 
whereas (to the end of the præcipe) to the 
ſaid A. B. his damage of 29 J. as it is ſaid, 
and have there this writ, Witneſs William 
Earl of Mansfeld at Weſtminſter the 19th day 
of June, in the 22d year of our reign. 
K. L. attorney, Adams, 


Bail for 24 /. 


There are many notes in the old books As to the 


reſpecting the ee of the original and capias; teſte. 


and there can be no doubt but that they 
both may be returnable the ſame day (unleſs 
you proceed to an outlawry) and that the 
dee of the capias may be of the laſt day of 


the preceding term, (though the debt was 


not due till after), otherwiſe in a ſhort vaca- 
tion, an original could not be purchaſed ; 
and every writ muſt bear Zefte at leaſt 15 
days before the return, except thoſe men- 
tioned in p. 57, and the morrow of the 4/- 
cenſion ſhall be a good return, notwithſtand- 


ing 
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Ing there be not 15 days between the fourth 
day of the ſaid return, and the eſſoign day 
of the morrow of the holy Trinity. 16 Cor. 1. 
. | 
You pay on original writs where the da- 
mages exceed 40/. nes to the king, in the 


following proportions : 
. 
Fincs to the From 40 J. to ic marks 5 
king. From 100 marks to 1801. n 
From 1004. to 200 marks of 
From 1373/7. 65. $4; 10-766-/. 
135. 4d. | O 16 
From. 1667. 135. 4d. to 2007... 1 0 
And for every 1co marks more © 6 
And for every 100. more O 10 
Every 1001. pays 105. fine. 
Præeipe for an Middleſex, (. Command A. C. late of 
original in Weſtminſter, in the ſaid county, merchant, that 
— juſtly, Sc. he render to F. B. 100 J. of law- 
ful money of Great Britain, which he owes 
to, and unjuſtly detains from him, as it is 
ſaid, Sc. and unleſs, Sc. 
Capias there- George the third, Sc. to the ſheriff of Mid- 
on. dleſex, greeting: We command you, that you 
take A. C. late of Weſtminſter in your county, 
merchant, if he be found in your bailiwick, 
and him ſafely keep, ſo that you have his body 
before us on the morrow of All Souls, where- 
ſoever we ſhall then be in England, to anſwer 
The penalty J. B. in a plea, that he render to him 100 /. 
of the bond. which he owes to, and unjuſtly detains from 
him, as is ſaid, and have there then this writ. 
Witneſs, Sc. Adams. 
If it is at the ſuit of an executor or admi- 
niſtrator, leave out the words © wes to,” 
and ſay, © unjuſtly detains.” "Þ 


A 


O ©O © 7 0 
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If defendant cannot be taken on the capias, Alia: & pla- 8 

plaintiff may ſue out an alias, and after that v. 
a pluries, only adding the words to the alias, 
« as formerly we have commanded you; in 
the pluries, © as oftentimes we have command- 
ce ed you.” 

It defendant cannot be found in the coun- 
ty where your firſt writ iſſued, or where you 
intend trying the cauſe, then ſue out a rea- | 
tum capias againſt him into that county bl 
where he is to be met with, directed to that x 
ſheriff, and after the words © as is /aid,” add 
theſe, © and our jheriff of Middleſex, at a cer- Teflatums 
« tain day now paſs, returned to us, that the 
ce ſaid A. C. was not found in his bailiwicł, 

« cohereas it is teſtiſied in our ſame court before 

« aus, that the ſaid A. C. lurks and wanders up | 
« and down in your county, and have there this 
ce writ. Vi Ke. 

The teſte of the alias is on the quarto die 
pot of the return of the capigs, and the teſte 
of the pluries, is the fame of the alias. 

And N. B. the teſtatum may be had in the | 
firſt inſtance, without really ſuing out the ca- 
P!as, but you muſt pay the filazer for it, who 
ought to make it out, to warrant the teſatum. 

Theſe writs are taken to the ſheriff's office 
(if bailable) for warrants thereon, for which | 
pay 25. 4 d. officer for arreſt, 10s. 64. | 

If they are not bailable, put the Exgliſb | 

| 
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notice for defendant to appear, as at the end 
of a common writ, and indorſe the attorney's 
name and place of abode. 
If the defendant appears, then it is done Appearance, 
by a note thus, and filed with the filazer, Mr. 
Adams, for which pay 25. 62. Middleſex, 
— Appearance 
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Appearance for A. C. at the ſuit of J. B. to a 
capias returnable on the morro of All Souls, 

doheręſoe ver, &c. J. B. attorney. 

When to ap- If a capias has been ſerved and returnable 

Eri upon on any other return than the firſt, the defen- 

1 dant has eight days to appear from the quarto 
die poſt of that return. | | 

. If ſpecialbail, If it requires ſpecial bail, and the writ 

{ N be upon which the defendant is arreſted, is re- 

4 ont turnable on any other return than the fußt, 
and the defendant live within 7wenty miles of 

y | London, he has four days after the quarts die 

| poft to put in ſpecial bail, and if above 7wenty 
miles, fix days from the quarto die poſt, but 
if returnable on the firit return, if in London 
or Middleſex, four days, country ſix days and 
above twenty miles. 

How to put Bail by original is to be put in in the coun- 

* we ty where the capias iſſues, for which purpoſe 
apply to the filazer for a ſhort copy of the 
capias, and have the ſum iworn to put there- 

on, then make a note for the filazer of the 
names of plaintiff and defendant, and allo the 
names and additions of the bail on a flip of 
paper, thus: Middleſex, © John Denn againſt 
&« Richard Fenn, the bail are Thomas Stoul of, 
« e. mercer, and Richard Main of the 
*. ſame place, carpenter.” 

J. B. attorney. Sworn to 261 105. 

Take the bail with the filazer to a judge's 
chambers, (in term time he attends there 
regular), who will take their recognizance 
in double the ſum ſworn to, and pay him 
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165. 64. 
Notice of Give notice to the plaintiff's attorney the 
ball. ſame as in common caſes, only fay, put in 


2 « iti 


— N ** — — 5 * : 2 2 
. —A— — . ———— c es oe. 


1 
LANE 


42-138 
8 
2 


Cert ee te e el e ee e e e . — 1 , —__————————— — Oe 
9 1 9 1 n „ 9 r 25 "TY 0 Ge NES "INE NOS — IC" r ka gt err ATT A BI Ta EBIT > bT s Log DIR AE ER ä ” PER" 8 

085 AT TIA PET AY 2 . r 2 ͤ TO ́.Æ0́!!!!! -—„.nq[(!&dG!d!! I arg 5 9 1 , " 
cc n ee a ' 


Proceedings by Original. 


cc ith the filazer, at the Honourable Mr. Juſ- 


« ice Buller's chambers.” 

If plaintiff excepts, he does it in the fila- 
zer's book within twenty days. 

If there is an exception to the bail, then 
give notice to juſtify as by bill, and there are 
the ſame days allowed. On the day of juſti- 
fication get the filazer to go to Weſtminſter 
with his book, counſel to move 10s. 6 d. fila- 
zer 75. 6d. court fees 9. have afidavit of 
the ſervice of notice ready, as in p. 86. 

The plaintiff may rule the ſheriff to return 
his writ, and bring in the body in the ſame 
manner as by bill. 

The plaintiff may deliver his declaration 
de bene efje, upon the guarto die poſt of the re- 
turn of his writ, and defendant has the ſame 
time to plead, as by bill, and file it with the 
clerk of the declarations the ſame as by bill. 

If the action be brought in caſe, then the 
declaration runs thus : 

Middleſex, (.) A. C. late of Weſtmin- 
ſter, in your county, merchant, was attached to 
anſwer F. B. in a plea of treſpaſs on the caſe, 
and whereupon the ſaid J. B. by G. G. his 
attorney, complains for that whereas, (to the 
end of the precipe as far as the damage), 
then ſay, © and therefore he brings his ſuit, 
88 7 

If a capias iſſue into one county, and the 
declaration is laid in another, the bail are 
diſcharged, though it is good againſt the prin- 
cipal, 3 Lev. 235. 245. otherwiſe by bill. 

If the action be in debt, then ſay © be 
& defendant was ſummoned to anſwer,” in- 
e ſtead / attached.” 


Defendant 


331 


Exception. 


How to juſe 


tif. 


May rule the 


merit. 


May deliver 
declaration 
de bene Cee 
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Declaration, 


In what ccun- 
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is to be, 
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Muſt plead Defendant formerly was not bound to 

now without picad till he had oyer anc g copy. of the crigi- 

over of the : 5 ; 

. dee e nal, if he demanded it, bur now he canno 
have ! it, Ne Trin. 21 8 3, and if he ge. 

mands it, plaintiff may ſign judgment with- 

- out giving it, if no plea fled, itid. 

If ſpecial, to If the defendant pleads, he files it (if pe- 

be ſcled. cial) with the clerk of the papers; if gene- 
ral, he may either enter it with the clerk of 
the judgments 1 in the plea- book there, or de- 
liver it to the attorney. 

The clerk ct the papers allo makes up the 
paper book by original, if there is a ſpecial 
plea filed. 

When attor- But the attorney makes up the iſſue if the 
ney makes up plea be general, and he begins with the de- 
the iſſue. eclaration firſt, (as there is no memorandum 
by original), and it may be done without 
an imparlance, (although the plea be of a 
different term to the iſſue), as there is no 
ſuch thing as a plea or imparla ance roll in 
this court, nor is it error aſter verdict, for all 
thoſe things are cured by the ſtatutes of jeo- 
fails, the award of the venire muſt be thus: 
Vonire award- © Therefore it is commanded to the ſheriff, that he 
ed. c“ cauſe to come before our lord the king, from 
ce the day of the Holy Trinity, in three weeks 
ce whereſoever we ſhall then be in England, 
ce twelve, Sc. by woo, &. and who neither, 
e &Cc. becauſe as well, &c.“ 
How to make In making up the record, put two placitas 
up a record. the ſame as by bill, beginning with your de- 
claration, and go to the end of the iſſue (then 
enter the jurata thus): 
Jurata. Middleſex, (Vs.) The jury between J. B. by 
his attorney, plaintiff, and A. C. late of Weſt= 


3 minſter 
K | 


Pꝛoceedings by Oꝛiginal. 


mihſter in the /aid county, Merchant, deſendant 
of a plea of treſpaſs on the caſe, is reſpited 
before our lord the king, until from the day 


of St. Michael in three weeks, whereſoever 


he ſhall then be in England, unleſs, Cc. the 


ſame as by bill. 


The record is paſſed at the fame place as How to paſs 
by bill, the iſſue to be entered at the clerk recerd. 


of the judgments, venire and diltringas are 


exactly the ſame (except the return) which 


muſt be of a general return day, © <where/o- 
« ever, &c.“ and the defendant's addition 

mult alſo be put in (fo is the writ of h- 
pana) venire and di/iringas are ſealed, pay 
7 d. each, ſulpæna is ſigned by Mr. Tleber- 
den, pay 1 5. 8 J. and ſeal 74, 


If the defendant ſuffers judgment to go by Fudement by 
default, ſign it on a treble penny ſtamp- default. 


paper, enter on the roll warrants of attorney, 
and no memorandum, but begin with the de- 


claration, ſign it at the clerk of the judg- 


ments, ſame as by bill, make out inquiry 
thus: 


George the third, Cc. To the ſheriff of 7: of 78+ 
Middleſex, greeting: Whereas A. C. late of 9x9: 


Weſtminſter in your connty, merchant, was at- 
tached to TY in our court before us, to 


anſwer F. B. of a plea, for that whereas (to 


the end of the declaration) and it was in ſuch 
manner proceeded, Sc. exactly the ſame as 
by bill, only make it returnable on a general 
return day, ** wwhereſoever, &c.“ pay ſeal 
only 7 . 

The ſheriffexecutes it, and proceed to final 
judgment the ſame as by bill, and there is 
nothing further to do with the filazer, the 
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flow to pro- 
ceed, 


Non pros for 


not declarin g. 


ſuch caſe W. and provided, was ſerved 


Pꝛoceedings by Oziginal, 
writ of execution being only ſealed, pay 7 d. 
warrant 25. 4d. 


Nonp20s, 
Of figning a nonpros for want of, de- 


claration. 


It has been already obſerved, that plain- 
tiff muſt declare within two terms next after 
the return of the proceſs; if he does not, de- 
fendant muſt, before the end of the ſecond 
term, enter a rule for him to declare, and de- 
mand a declaration in writing, if the plain- 
tiff does not declare, before the expiration of 
the rule, then the defendant may at any time 
before the eſſoign day of the ſubſequent 
term ſign a onpros, but cannot afterwards, 

Get a rule from the maſter to declare, en- 
ter it at the clerk of the rules, pay 15. 109. 
ſerve copy on plaintiff's attorney, demand a 
declaration in writing, and if he does not 
deliver it, ſign a ao rs on a double 25. 64. 
ſtamp, the ſame as by bill. 

As yet of the term of the Holy Trinity in the 
twenty-ſecond year of the reign of King George 
the third. Witneſs Williara Earl of Mansfield. 

Middleſex, (V.) J. B. puts in his place 
J. G. his attorney, at the ſuit of A. B. in a 
plea of pay on the caſe, 

Middleſex. (fs.) J. B. late of &c. mer- 
chant, according to the form of the ſtatute in 


with a writ of our lord the king, called a /pe- 
cial capias ad reſpondendum, iſfued out of the 
court of our faid lord the king, before the 
king himſelf, directed to' the ſheriff of Mid- 
algen, returnable in fifteen days from the day 
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Pꝛoceedings by Oꝛiginal. 
of Eafter, whereſoever our ſaid lord the king 
ſhould then be in Eugland, to anſwer A. B. 
in a plea of treſpaſs on the caſe upon pro- 
miſes, to the damage of the ſaid A. B. of 
407. and the ſaid A. B. at that day appeared 
by F. J. his attorney, according to the form 
of the ſtatute in ſuch caſe made and provid- 


ed, Sc. (the ſame as by bill) p. 328. 


If you ſhould have occaſion to amend by 
original the declaration, apply by petition to 
the maſter of the rolls for leave to amend the 
original firſt, then get a ſummons from a 
judge to amend the declaration, which he 
will order upon payment of coſts, on the ſame 
terms as by bill in p. 146; the petition muſt 
ſtate the proceedings, and the alteration to 
be made; if it be too large, you may apply 
for a new original, 

Suppoſe the damages are not ſufficient, 
then petition to amend as follows, naming 
the cauſe | 


70 the Right Honourable the Maſter of the Rolls. 


the humble Petition of the Plaintiff A. B. 
Humbly ſheweth, 


333 


Of amending 
declaration, 


THAT in Flilary term, in the twenty- Petition to 
ſecond year of the reign of his preſent majeſty, amend an 


your petitioner commenced an action at law original. 


in his majeſty's court of King's Bench, by 
original writ, returnable in eight days of Sz. 
Hilary, whereſoever, &c. on a promiſory note 
of hand for the ſum of 2547. drawn by the 
defendant, payable to your petitioner or or- 
der, with intereſt, and which note bears date 
the 20th day of December 1780, and your 
petitioner hath laid his damage to 260 /. 


A a 2 That 


* 


356 


Outlawry. 


That the ſaid defendant appeared in Trinity 
term laſt paſt, your petitioner hath ſigned 
an interlocutory judgment for want of re- 
turning the paper-book, and hath given no- 
tice of executing a writ of inquiry of da- 


mages for the third day of November inſtant. 


T hat by the great delay made on the part 
of the defendant, your petitioner's debt, with 
intereſt, amounts to 296 J. which exceeds 
the damages laid in the ſaid original writ, and 
that in conſequence thereof your petitioner 
hath not as yet executed his writ of inquiry. 

« 7our Pelitioner, therefore, moſt humbly 

«© prays your honor, that the curſitor 
4 may be directed to amend the origi- 
« nal, by ſtriking out the words 260 7. 
© and inferting in the ſtead thereof the 
:* words 307.” 
And your petitioner ſhall ever pray, &c. 

Take this to the ſecretaries office in the 
rolls, pay 5 J. 6d. carry it to the curſitor 
with the original, he will alter, and get it 
reſealed, pay 4s. 6d, De” 


Wocteding to Dutlawry, 


F the defendant 1s out of the Kingdom, or 


abſconds from being taken, the plaintiff 


may proceed to an outlawiy againſt him. 

It formerly only lay for treaſon and felony, 
but now by the ſtat. of 19 Hen. 7. c. 9. 
« proceſs of outlawry may be ſued as well in 
ce attions upon the caſe, as in actions of tre- 


ce paſs or debt, vide 25 Ed. 3. c. 17. but it 


lies in no caſe but where a capias lies, 2 Kolis 
Ab. 76. 
Outlawry, 
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Ditlawry. 


Outlatwvry, in civil actions, is conſidered as 
in the nature of civil proceſs, to compel an 
appearance to the ſuit ; or if after judgment, 
to procure ſatisfaction. The forfeiture, 
though nominally to the king, yet in truth 
goes to the plaintiff towards payment of his 
demand. If the outlaw appears, he pays all 
the coits, puts in ſufficient bail, and does 
every thing he can to put the plaintiff in as 
good a condition as he would have been in 
originally; or if, after judgment, the outlaw 
pays the debt and coſts, the court reverſes the 
outlawry upon motion, without any writ of 
error. The form of the reverſal always is, 


For the errors alſigned, and other errors ap- 


« pearing upon the record,” although there is, 
in truth, no error at all, 4 Burr. 2549. 

This mode of proceeding is uſed as well, 
where, in an action againſt two, the one is 
arreſted, and the other cannot be found, for 
you cannot declare againſt them ſeparately, 
therefore the other muſt be outlawed; in 
order to take care that the bail of the one 
be not diſcharged, at the end of the ſecond 


term of the return of the writ, get a rule to 


declare againſt him, ſerve it on his attorney, 
and continue ſo to do from term to term, 
till the other comes into court, or is out- 
lawed. 


The firſt thing you prepare is an affidavit How to pro- 
of the debt; (if you mean to hold him to cc 


bail) then make a præcipe for the original as 
before, and take great care that the debt 
accrued due before the zefte of it, otherwiſe it 
will be bad; but if you do not hold him to 
bail, then make a præcipe only, carry it to 
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When to have 


an aliocatur. 


2 Hale P. C. 


cap. 201. 


. Outlawry. 


the filazer, Mr. Adams, pay him for ſame, 
and the fine to the king as before; he 
will make out a capias, alias and pluries 
thereon, which leave with the ſheriff of the 
county where the venue is laid for a return of 
non eft inventus ; pay 15. each; when the ſhe- 
riff has returned them, take them to the fi- 
lazer, who will thereupon make out an exi- 
gent and proclamation; © the firſt of which 
© requires the ſheriff to cauſe the defendant to 
* to be demanded or exafted, in five county 
ce courts ſucceſſively, to render himſelf, and if 
& he does, then to take him, as in a capias., 
« The ſecond commands the ſheriff of the 
« county, wherein the defendant dwells, or laſt 
ce dwelt, to make three proclamations thereof 
« in places the moſt notorious, and moſi likely 


t come to his knowledge, a month before 


e the outlawry ſhall take place”. 6 H. 8. c. 4. 


31 Kli. c. 3. This wrt 18 to: bear Tofre- 


and return the fame as the writ of exigent, 
and to be ſent to the ſheriff where de- 
fendant dwells, or was laſt reſident, for a 
return. 

If there are not courts ſufficient be- 
tween the teſte and return of the exigent, 
you muſt have an allocatur exigent, allow- 
ing as many exactions of the defendant as 
there are between the zee and return, and 
demanding him again to appear, and upon 
the allocatur, if there are not five exactions 
returned, you muſt have another, which the 
filazer alſo makes out. But if any county- 
day be paſt between the laſt of the former 
* days, and the return, no allocatur 


ſhall 
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Outlawrv. 


ſhall iſſue, but you muſt have a new exigent, 
for the demand of the party muſt be at five 
county-courts, ſucceſſively held one after 
another, without any court intervening. 
If the defendant does not appear at the re- How to pro- 
turn of the exigent or allocatur, by putting ceed upon the 
in bail, or filing a common appearance, (as as utlaga- 
the caſe requires) then ſue out a capias ut- 
lagatum, © which is to extend the goods and 
« chattels, lands and tenements of defendant, 
« and to take his body alſo :” if he be taken, 
he gives bail as hereafter; if goods, Sc. be 
taken, get the ſheriff to take an inquiſition 
thereon, (but no notice is requiſite to be 
given), produce witneſſes before the ſheriff 
to prove deeds, or any other thing taken, 
that they are the defendant's, and an ap- 
praiſer who has made appraiſement thereof 
to prove the value. | 
As ſoon as the capias utlagatum is return- "Tranſcript, 
able, get it from the ſheriff, take a copy for 
yourſelf, carry it to the filazer, and he will 
make a tranſcript thereof, which take and 
file with your clerk in court, in the Ex- 
chequer office, King's-bench-walks. Upon re- 
ceipt of it, he will make out a venditioni ex- 
ponas, directed to the ſheriff, to ſell the 
goods and chattels appraiſed, and found 
upon the inquiſition. 
If the plaintiff gets a friend to take them 
at the appraiſed value, pay the money to the 
ſheriff, who will make a bill of ſale of | 
ſame; or if leaſes are taken in poſſeſſion | N 
he will ſign ſame, and return the ven- | 
ditioni exponas, which is filed with your clerk 
A a 4 in 
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Peticion, Ic r 


 Siitiawry. 


in court. The ſheriff expects, in theſe c caſes, 
an extra fee, and he is to be paid his pound- 
age thereon. 

"I the debt be above 50 J. and not other- 
wiſe, then prepare petition to the lords of 
the Treaſury, * praying, that the money le- 
« ved, and in the hands of the ſheriff, may be 
we paid to ihe plaintiy, towards ſatisfaction of 
« his debt and coſts; a certificate of the 
tranſcript mult be certified by the clerk in 
court under the petition, which leave at 
their office; (a fee extra is requilite to their 
clerk for expedition); their anſwer 1s © @ 
* reference 10 Mr. Chamberlaine, their ſoli- 
ce citor, of Lincoin's-inn,” who is a worthy 
man, and wil, with great expedition, on re- 
queſt, order you to appear before him, to 
make out the Faint demand; he will 
require an affidavit of the plaintiff, ſworn 
before a judge, together with an affidavit of 
his having paid his ſolicitor the coſts, as by 
the bill of coſts annexed. — N. B. If the 
action be upon zotes, bi{ls, or other /ecuri- 
ties, he will require them to be produced be- 
fore him, and, upon his report, what there is 
due for the debt, and perhaps he may re- 
port the coſts, (for i it is diſcretionary, they 
being given by the lords) ; then file ſame 
with the clerk of the Treaſury, and get him 
to procure the king's ſign manual, for the 
attorney general to conſent on your motion, 
* that the money may be paid over to the 
e plaintiff;“ after the king's ſign manual is 
obtained, give brief to counſel, with half a 
guinea, to move the court of Exchequer, 
* that the money returned upon the vendi- 

« Hon 


Outlawry. 361 


« tion; exponas by the ſheriff of Middleſex, 
« be paid to the plaintiff”; as alſo give 
brief to the Attorney General to conſent ; pay 
him two guineas, clerk 25. 6d. and on ſuch 
motion and conſent, the court will order it 
to be paid accordingly. 

But if the ſum levied exceed not the ſum If 50 J. only, 
of 50). there needs no application to the Trea- then no need 
ſury, for the court of Exchequer, upon reading _ the king's 
the return of the venditioni exponas, will, CODON 
upon motion of your counſel only, order it 
to be paid. 

The clerk in court then will draw up the Clerk in count 
order, and ſeal a ſubpæna at the ſame time draws up or- 
for the ſheriff to pay the money to plaintiff der, and 
forthwith, which plaintiff may demand at mb 2 
the ſheriff's office, and if not paid, may * A ne] 10 


move for an attachment againſt him. not paid, 
move court for an attachment. 


George the third, Sc. To the ſheriff of Exigent. 
Middleſex, greeting: We command you, 
that you cauſe C. D. late of Weſtminſter, in 
your county, Merchant, to be demanded from 
[if in London, ſay, huſting to huſting]}, 
county-court to county-court, until, accord- 
ing to the law and cuſtom of our kingdom 
of England, he be outlawed, if he does not 
appear; and if he does appear, then take 
him and ſafely keep him, ſo that you may 
have his body before us, on where- 
ſoever we ſhall then be in England, to 
anſwer to A. B. of a plea, for that whereas, 
(here inſert the whole præcipe) to the ſaid 
A. his damage of 600 J. as it is ſaid, and 
whereupon you did in laſt paſt (/e re- 
iurn of the pluries) make return to us, a 

the 


Proclama- 
tion . 


a Huſing to 


Hhuſting. 


. y 
Capias utia- 
Ci. 


Dutlawry. 
the ſaid C. D. was not found in your baili— 
wick; and have you there this writ. Wit- 
neſs, Sc. Adams. 
To be ſigned by the filazer, pay him ac- 


cording to length, and ſeal 7 d. 


George the third &c. To the ſheriff of 
Middeſex, greeting: Whereas, by our writ, 


we lately commanded you, that you cauſe 


C. D. late of the pariſh of in your county, 
Merchant, to be demanded from a county- 
court to county-court, until according to 
the law and cuſtom of our kingdom of Eng- 
land he be outlawed, if he ſhall not appear; 
and if he ſhould appear, then that you ſhould 
take him and keep him ſafe, ſo that you may 
have him before us on whereſoever we ſhall 
then be in England, to anſwer to A. B. in a 
certain plea of treſpaſs on the caſe, to the da- 
mage of the ſaid A. of 600 J. as is faid: 
We command you, that according to the 
ſtatute made in the 3ſt year of the reign of 
Elizabeth, late queen of England, you cauſe 
the ſaid C. D. to be proclaimed three ſeveral 


days, according to the form of the ſaid ſta- 


tute, one of which proclamations to be 
made at or near the moſt uſual church-door 
of the pariſh where the ſaid C. D. 1s an in- 
habitant, that he render himſelf to you, ſo 
that you may have his body before us at the 
aforeſaid time, to anſwer the ſaid A. B. of 
the plea aforeſaid, and have there this writ. 
Witneſs, William Earl of Mansfield, Sc. 
Adams. 
To be alſo ſigned by the filazer, pay him 
75. ſealing 74. 
George the third, Cc. To the ſheriff of 
Middlefex, greeting: We command you, that 
you 


Dutlawry. 363 
vou omit not by reaſon of any liberty in 
your bailiwick, but that, by the oath of 
good and lawful men of your county, you 
diligently inquire what goods and chattels, 
lands and tenements, C. D. late of the pariſh 
of in your county, Merchant, hath or had | 
in your bailiwick the day of laſt The day he 
paſt, or at any time afterwards, on which was out- 
day he was outlawed in your county, at the lwed. 
ſuit of 4. B. in a certain plea of treſpaſs on 
the caſe, to the ſaid 4. B. his damage of 
6001. as you have returned to us ſome time 
ſince, and by their oath cauſe the ſame to 
be extended and appraiſed, according to the | 
true values thereof ; and what you find by | 
that inquiry take into our hands, and keep | 
ſafe, ſo that you anſwer to us the values 
and iſſues thereof; and having ſo extended 
and appraiſed the ſame, what you ſhall have 
done herein, make known to us on the 
whereſoever we then be in England, diſ- 
tinctly and plainly under your ſeal, and the 
ſeals of thoſe, by whoſe oath you ſhall have 
made the extent and appraiſement, and for 
that the ſaid C. D. conceals himfelf, and 
runs up and down from place to place in 
your county, in contempt of us, and in pre- 
judice of our crown, as we are informed : 
We command you that you take the faid 
C. D. whereſoever he be going in your 
county, as well within a liberty as withour, 
and keep him ſafely, ſo that you may have 
him before us at the aforeſaid time, to do 
and receive what our ſaid court before us 
ſhall in this caſe determine; and have you 
there this writ. Witneſs, Ce. Adams. 
To 
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364 Outlawry. 
To be ſigned and ſealed; pay ſigning ys, 
ſeal 7 d. warrant to the ſheriff, 25. 4 4. 


What debts When the outlawry is returned on the 


75 3 gk exigi facias, by the ſheriff, and recorded in 
E „ Court, exccution may be taken out againſt 
Lacta, and the party outlawed, either general to arreſt 
how the king the body, and extend the goods and lands, 
15 2 recover as allo debts and cheſes in action belonging 
5 to the party outlawed; and when ſuch in- 
profits of the quiſition is returned by the ſheriff, a tran- 
land. ſcrit of the outlawry and inquiſition is re- 
turned into the Exchequer, and thereupon if 
any debt be returned due from any one to 
the outlawed, on application to the Exchequer, 
a ci. fa. iſſues to ſuch perſon to ſhew cauſe, 
why the king ſhould not have ſuch ſum 
found due on the inquiſition to the out- 
lawed; for when the inquiſition has re- 
turned the outlawed to be poſſeſſed of any 
goods or lands, the property of thoſe goods 
belong to the king, ſince the outlawed be- 
ing out of the king's protection, cannot en- 
Joy any thing, and the profits of the land 
are to be ſeiſed into the king's hands; but 
the lands themſelves are not forfeited, unleſs 
it be in capital caſes; but in ather caſes the 
profits are ſeized whilſt the party continues 
outlawed; and therefore the ttanſcript of 
this record is ſent into the Exchequer, that 
the court of ordinary revenue may have it 
in charge, but the court of Excheguer uſually 
grant a cuſtodiam to ſuch perſon as ſued the 


outlawry. Hard. 422. Carth. 441. Telv. ig. 
2 Fer. 314. 


To 


Pourtlabrp. | 
70 the Right Honourable the Lords Commij- 
fioners of bis Majeſty's Treaſury. 


The humble petition of A. B. 
Sheweth, : | 

That C. D. late of Merchant, being 
juſtly indebted unto your petitioner, in the 
ſum of upon a promiſory note of hand, bear- 
ing date the 22d day of June 1778, and alſo 
in 201. for goods ſold and delivered to the 
ſaid C. D. your petitioner was obliged to 
outlaw him for the recovery thereof. 

That a writ of ſpectal capias ut lagatum, 
having iſſued againſt him, out of his ma- 
jeſty's court of King's Bench, at Meſtiminſter, 
at the ſuit of your petitioner, an inquiſition 
was taken thereon, by the ſheriff of Mid- 
Aleſex, whereby certain goods and chatrels 
to the value of 807. (here ſet forth the 
goods, Sc. as in the inquiſition) were by 
the ſaid ſheriff ſeized, and taken into his 
majeſty's hands; which writ and inquiſition 
being tranſcribed into his majeſty's court of 
Exchequer, at Weſtminſter, a writ of vendi- 
tioni exponas duly iſſued out of the ſaid 
court, whereon the ſaid ſheriff hath re- 
turned, that he has, by virtue thereof, ſold 
the goods and chattels in the ſaid writ 
mentioned, for the ſum of J. being the 
deareſt price he could get for the ſame; 
which monies he had before the barons of 
the king's Exchequer at Weftminfter, at the 
day in the faid writ mentioned, ready to be 
paid to his majeſty's ule. 1 

That as your petitioner has been at great 
expence in the ſaid proceedings, and as his 
majeſty is not concerned in intereſt, but his 

name 


ODutlawry. 


name only made uſe of by your petitioner for 
the recovery of his ſaid debt: 


Certificate of 
the clerk in 
Court, 


Affidavit. 


cc 


« Your petitioner therefore humbly prays 
4e your lordſhips, that his majeſty's 
<« attorney general, may be authoriz- 
* ed to conſent on behalf of his ma- 
« jeſty, that the ſum of J. may be 
paid to your petitioner towards ſa- 


ce tisfaction of his ſaid debt and 


< Cos. | | 
« And your petitioner ſhall ever pray, &c, 
« Theſe are to certify, thatin term, in 


the 22d year of the reign of his preſent 
majeſty king George the 3d, a tranſcript of 
an outlawry wasreturned and filed in this 
court, againſt C. D. late of, Sc. Merchant, 
outlawed in Middleſex, at the ſuit of A. B. 
in a plea of treſpaſs on the caſe, by which 
tranſcript it does appear, that ſeveral goods 
and chattels of the ſaid C. D. were ſeized 
into his majeſty's hands by William Gill, eſq. 
and William Nicholſon, eſq. then ſheriff of 
the ſaid county of Middleſex, by virtue of 
a ſpecial capias ut lagatum, in the ſaid 
tranſcript ſpecified: And I further certify, 
that a writ of venditioni exponas has iſſued, 
for ſelling the ſaid goods and chattels ſo 
ſeized, whereon the ſaid ſheriff hath re- 


turned, that he hath fold the ſame for the 
ſum of J.“ 


: A. B. plaintiff. 
In the King's Bench, and 

| | C. D. defendant. 
A. B. of, Sc. maketh oath and faith, that 
the above named C. D. is juſtly and truly 
indebred unto this deponent, in the ſum of 
© | 


Outlawry. 367 
according to the annexed account, and 
alſo in the further ſum of 23 J. for coſts paid 
to Mr. G. C. this deponent's ſolicitor in pro- 
ſecuting the outlawry in this cauſe, againit 
the ſaid C. D. | 
| 1 The order for payment of the money, and 
dhe /abpana are made out by the clerk in 
A court, as in p. 361. 

By the 4th & 5th of V. & M. c. 18. Upen ap- 
J 3, 4. No perſon who ſhall be outlawed pearance by 
© ina civil ſuit, ſhall be compelled to come 3 ans 
© into, or appear in perſon in this court, to ;,* 2 
Lo ce reverſe ſuch outlawry, but ſhall or may outlawry 
= « appear by attorney, and reverſe the ſame may be re- 
| « without bail in all caſes (except where verſed, ex- 


e ſpecial bail ſhall be ordered by the ſaid gi bn i. 
« court): and if any perſon be outlawed KA 
« and arreſted upon any capias utlagatum, 
18 « it ſhall be lawful for the ſheriff (in all caſes 

© where ſpecial bail is not required). to 

4 «© take an attorney's engagement, under his 

L c hand to appear for the ſaid defendant to 

2 reverſe the ſaid outlawries, and thereupon 

« to diſcharge the defendant from ſuch ar- 

« reſts: And in thoſe caſes where ſpecial Where ſpecial 
*© bail is required by the ſaid court, the ſaid bail is requir- 
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| 3 : 

| « ſheriff ſhall and may take ſecurity of de- eee. oy 
„ « fendant, by bond, with one or more 3... 
To * ſurety, in double the ſum, for which bail 


1s required, and no more, for his, her, or 
their appearance, by attorney in the ſaid 
court, at the return of the ſaid writ, and 
do and perform ſuch things, as ſhall be 
required by the ſaid court; and after ſuch 
e bond taken to diſcharge the defendant 
from ſuch arreſt,” | p 
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P.-ons taken © Tf any perſon ſhall not be able within 
4 before te the return of ſuch writ to give ſecurity as 
3 th atoreſaid, (in caſes where ſpecial bail is 
ing fecurity © required), ſo as he or they are committed 
after the re- to gaol for default thereof, that whenſo- 


turn of the © ever the ſaid priſoner or priſoners ſhall 


- Writ. « find ſufficient ſecurity for his or their ap- 


«© pearance, to the ſheriff, by attorney, at 
© ſome return of the term, then next follow- 
« ing, to reverſe the ſaid outlawry, and to 
« do and perform ſuch other thing and 
© things as ſhall be required by the ſaid 
« court, ſuch ſheriff ſhall diſcharge the de- 
« fendant out of prifon. 1d. 


Of appearing by the Defendant before 
the Quintus Exattus upon the Exi- 
gent; or upon the Capias Utlagatum. 


Apnearance If the party defendant, appears before he 
before the is returned outlawed, he does it upon the 
guintus ex- exigent, (and if no bail is required in that 
* caſe), he enters the appearance with the f- 
lager Mr. Adams, the fame as upon a /pectal 
capias, who thereupon makes out a ſuper/e- 
deas to the ſherif, to ſtop all further pro- 
ceedings, he ſigns it; pay 35. 104. and for 
ſea] 7 d. 
If bailable. fit is bailable, then you mutt perfect the 
bail by giving notice two days before, exc/n- 
foe, to the plaintiff's attorney of the names 
and places of abode of the bail, and the time 
of juſtifying ; beſpeak the book of the Fila- 
rer, to go to Weſtminger for that purpoſe, 
who enters and takes the bail in the uſual 
manner (though you may put in bail firſt at 
a judge's chambers, and give notice of juſti- 
fying after); motion by counſe! for that 
purpole 
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purpoſe 105. 64. Filazer if put in at Wel- 


minſter, 11. aliter at chambers 165. 6 4. and 
tor the juſtification 7s. 6d. court fees gs. 
rule for the allowance of the bail 5s. As 
ſoon as bail is complete the lager makes out 
the /uper/edeas, which deliver to the ſheriff, 
who returns the a//owance upon the exigen? in 
this manner: | 

« I have altogether ceaſed from executing this 
ce writ, Having received his majeſty's writ of 
« ſuperſedeas, for that purpoſe.” The an- 
ſwer of, Sc. 

Pay the ſheriff for the allowance 25. 44. 

The filazer if he goes to Weſiminßter, 
charges 3s. 6 d. for his attendance extra to 
put in bail, or juſtify, but double if he does 
them both at the ſame time. 

If it be upon neſne proceſs (and no bail re- How to put 
quired), then upon entering a common ap- in bail, to re- 
pearance with the lager, and getting his cer- eee 
tificate thereon, a judge at his chambers will 2 „ 
grant an order to reverſe the outlawry. arreſt. 

But if ſpecial bail is required, (upon per- Where bail is 
fecting ſame), you may move the court to required after 
reverſe the outlawry directly after juſtifica- != Pur 1m» 
tion; but if done after, it muſt be moved on e eee, 
an affidavit made of perfecting the bail, and outlawry. 
muſt be on payment of coſts taxed. | 

If the goods of the perſon outlawed be If goods be 
taken by the ſheriff, and after the outlawry taken, after 
is reverſed by writ of error, the defendant eon * 


a fendant ihall 
ſhall be reſtored to the goods again, becauſe be reſtored to 


O 
the ſheriff was not compellable to ſell theſe them. 
goods, but only to keep them to the uſe of | 
the king. 5 Co. 90. 1 Roll. Abr. 778. Cro. 
Elix. 278. 2 Jon. 101. 
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570 Outlawep. 
If ſale is If a ſale be made of the goods under the 
ene capiasullagatum, the defendant will be entitled 
=: e to the monies ariſing by ſuch ſale, after de- 
ducting the expences and fees; if a termis ſold, 
he ſhall only be intitled to the money ariſing 
by the ſale. Cro. Eliz. 278. Eyre v. Woodjine. 
Goods ſcized But it is ſaid, if the defendant ever lets 
wy the the proceedings get into the Exchequer, al- 
kink rg x though he reverſes the outlawry upon O 
ceedings are Vet they cannot make reſtitution ; for chat 
got into the the court of King's Bench cannot ſend a writ 
Excheguer, in to the treaſurer, and the court of Exchequer 
od CIR have no record before them to iſſue out a 
after reverſy, Warrant for reſtitution. 5 Mod. 61. It is 
ſaid in the ſame book, that as ſoon as the 
wits are delivered to the officers of the Ex- 
cheguer, vig. the treaſurer, the property is 
altered, and the officers become debtors to 
che parties. 2 H. 7. ibid. 
Defendant The defendant cannot be taken on a Sun— 
4 $9 ps a gay u pon a COPL2S wlagatum. tat, 29 Car. 2. 
I c. 7. though the court will not attach the 
ſheriff, but leave the defendant to his remedy 
given by the ſtatute. 
Altdavitmuſt It is ſaid that ſpecial bail ought to be g1- 
de made and ven upon an outlawry without an affidavit of 
_— 2 the cauſe of action filed, becauſe the cauſe of 
pM action is expreſſed in the writ, but this never 
can be law, ſor an original cannot iſſue re- 
turnable in this court without the cauſe of 
action is ſpecially ſtated, and the debt muſt 
amount to 101. 5 Geo. 2. c. 27. and the 12 
(co. I. c. 29. requires an affidavit of the debt 
in all caſes to hold to bail; and though the 
capias utlagatum is not marked for bail, yet 
the ſheriff cannot diſcharge the defendant 
without a /per/edeag lirſt had and received, 
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13 Car. 3. S 2. | 4- vide 3 Burr. 14 
1920. 

Since the 4 & 5 V. & M. a writ of error If error be 
to reverſe the outlawry in civil caſes, is ſeldom brought for 
heard of; but in caſe error be brought 3 N 
through, or by Want of proclamation, “ bail e e 
cc mit be put in before the allowance, not muſt put in 
« only to appear and anſwer the plaintiff i in bail, not on- 
« the former ſuit, in a new action to be com- I to an 8 
« menced by him for the cauſe mentioned in 8 e bs 

e tqrmer 
ce the firſt action, but alſo to ſatisfy the con- ſuit, but to a 
« demnation, if the plaintiff ſhall begin the new one.“ 
« {uit before the end of two terms, after al- 
« lowance of the writ of error, or otherwiſe 


© avoiding of the ſaid outlawry. 31 Elig. 


E C3 fe 3. 


Pending a writ of error to reverſe an out- No bail in er- 
lawry on meſne proceſs, the defendant moved _ of „ 
to quaſh the writ, becauſe his bail was given, e "In 
but the court ſaid, this is never done till the 
outlawry 1s reverſed; and we take bail to 
appear to an original to be brought within 
two terms, and Toi it was done in this caſe. 

Str. 951. 

The curſitor makes out the writ of error, How to ob- 
after it is allowed by motion, take the rule tain the writs 
to him for that purpoſe, the writ is returnable 
in this court. If the plaintiff does not ap- 
pear and confeſs the errors, the defendant 
muit ſue out 4 ci. fa. ad audiendum errores, 


and upon zZwo nibils returned the court will 


reverſe the outlawry of courſe, but if he does 
come in, and does not confeſs the errors aſ- 
ſigned, but joins in error, the defendant muſt 
make up the error-books, and go to argu- 
ment and judgment as in other caſes of 
error. 
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372 Outlawry. 

If defendant By 21 Jac. 1. c. 16. /. 4. it is enacted, 

is outlawed, ée That if any action ſhall be brought by 

& ny. © original, and the defendant therein be 

plaintif may outlawed, and ſhall after reverſe the out- 
lawry, that in all ſuch caſes the plaintiff, 


cc 


commence a 

new action © his heirs, &c. may commence a new ac- 

Win a year- ce tion or ſuit, from time to time, within a 

year after ſuch judgment reverſed, and not 
«© after.” 

Bail on capias Bail were formerly held to be anſwerable 

atlagatum not for the debt, upon a capias utlagatum, but 


liable to the _. : 
Abe bat may now, they may render the defendant, upon a 


a late determination. 5 
Upon 2 per- Upon ſuperſeding the exigent, the plain- 
ſedeas of ei- tiff delivers a declaration, and gives a rule to 
gent, plain- plead as in other caſes: ſo he may after out- 
af may deli- jawry complete, and it is upon the ſame 
ver declara- LY , 
nn terms of pleading as in common cafes, | 
If aperſon procures another to be outlaw- 
ed clandeſtinely, who appears openly and 
in public, the court will, on motion, oblige 
ſuch perſon who procures the outlawry, to 
reverſe the ſame at his own coſts; but if it 
appears that the party outlawed had lurked 
backward and forward, between two coun- 
ties, and that the perſon procuring the out- 
lawry had dealt openly, and had been regu- 
lar in ſending down the proclamations to the 
ſheriff of the county where he ſometimes 
reſided, the court will not interpoſe in this 
ſummary manner, but leave the party to his 
ordinary remedy by plea or writ of error. 
2 Vent. 46. 2 Jon. 211. Comb, 19. 2 Salk, 


499» 


cc 


Inkants. 


Inkants. 


F an action is brought by an infant, he 
muſt, before declaration, get a guar- 
dian appointed by the court, for till then the 
defendant is not obliged to plead. 13 Ed. 1. 
. - 
In 4 King's Bench. | 
| A. B. the younger, plaintiff ' 
Between and 
C. D. defendant. 
To the right honourable William Earl of Mans- 
field, lord chief juſtice of England. 
The humble petition of A. B. the younger, Petition to 


an infant under the age of 21 years, the —_ a guary 
int: ; , 1an. 

plaintiff in this cauſe, , : 

Sheweth, N. B. To be 


"IE | ; : ngroſſed on 
That your petitioner has, as he is adviſed, TS 6d. 


good cauſe of action againſt the above-nam- 
ed C. D. for aſſaulting beating, wounding, 
and ill- treating your petitioner, and that 
your petitioner has ſome time ſince com- 
menced an action againſt the ſaid C. D. for 
the ſame, but in regard that your petitioner 
is an infant under the age of 21 years, 
© Your petitioner therefore moſt hum- 
« bly prays your Lordſbip, to aſſign 
ce unto him G. F. of, Sc. merchant, 
your petitioner's father, as and for 
your petitioner's guardian, to pro- 
e ſecute the ſaid action againſt the 
« fad D. 
« And your petitioner ſhall 
= pray, Oc. AM 
Underneath which petition write the fol- 
lowing acceptance : 
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374 Jufants. 


«© do hereby agree to accept to be the 
« guardian to the above- named A. B. an in- 
<« {ant, according to the prayer of the above 
Petition. G. F. 
| Witneſs, FJ. G. attorney for plaintiff. 
To which annex the following affidavit, 
ſworn before a judge, 
A. B. plaintiff. 
In the King's Bench. and 
C. D. defendant. 
ro be ingroſ- F. G. of, Sc. gentleman, attorney for the 
led on a treble plaintiff in this cauſe, maketh oath and 
5. Paper. faith, that A. B. the above- named plaintiff 
did on the day of duluy ſign the peti- 
tion hereunto annexed, in the preſence of this 
deponent; and this deponent further ſaith, 
that he was alſo preſent, and did ſee G. F. 
the perſon mentioned in the ſaid petition, 
duly ſign the acceptance or agreement there 
under written, in order to his being a guardian 
to the {aid A. B. the younger. | 
Take the petition and affidavit to the 
judge's chambers, who will thereupon make 
his order for plaintiff to proſecute by his 
guardian, pay 125. carry ſame to the clerk of 
the rules for a rule ro be made thereon, for 
| which pay 55. and when you declare, annex 
a copy of the rule to the declaration. 
ane One admiſſion will do, to prefecute and de- 
fion will do to fend all actions, that may be in ſuit. 
proſecute and defend all actions. BY . 
The form of Landon, (G.) A. B. by G. F. who is ad- 
Ge declaras mitted by the court of our lord the king, be- 
MT” fore the king himſelf here, to proſecute for 
the ſaid A. B. who is within the age of 21 
years, as the next friend of the ſaid A. B. com- 
plains of (as in other caſes). | 
| | n 


C4 
_—_— 
Va 


Inkants. 


In the iſſue, ſay in the memorandum, Iſſue. 
« (comes A. B. who 1s admitted by the court of 
ce our lord the king, before the king himſelf 
here to proſecute,” as before). 

In the venire and diftringas, ſay, C. B. Fa 
« by his next friend, defendant, or A. B. by Piftringas. 

« bis next friend, plaintiff.” 

An infant cannot defend without a ge Infants de- 
if he is ſued, nor can he plead (till a guardian fending. 
is admitted), by ſome judge of the court. 

But if he appear and plead by an attorney, 

and the plaintiff finds it out, he may in va- 
cation- time apply to a judge for a ſummons, 
(or in term to the court) for a rule to ſhew 
cauſe © why common bail filed ſpould not be 
we fruck out, and the plea be ſet ofide, and that 
. defendant may be obliged to appear by a 
« o#ardian ;” and it no one is named within 
ſix days, the plaintiff may name one for him, 
which will be ordered of courſe. 

So if an infant executor be defendant, he 
muſt defend by guardian. | 

A. B. plaintiff. 
In the King's Bench. ©. and 
C. D. defendant. 

To the right honorable Mi illiam Earl of 

Mansfield, lord chief juſiice of his majeſty's 

court of King's Bench. 
The humble petition of C. D. an infant under 

the age of twenty-one years, 

Sheweth, 

That the plaintiff hath lately commenced Peticion to 


an action at law againſt your petitioner for aſign a guar- 


(here ſet forth the cauſe of action), and your Jian to defend 
petitioner is adviſed and believes that he has 
a good defence to make thereto, but in re- 

gard your petitioner is an infant, 


B b 4 © Your 


— — — — TEIN 


r 


— 


os 


1 
. 
I 
G 
U o 
77 
* 
© 
Z 
\ 
: 
i} 
1 
- 
: 
- . 
C 
: 
+ 
* 
{+ * 
# 
- 
= 
* 
* 
1 % 
$ 
is. Y 
Y > 
94 
+) 
4 
244 
| 
* — 
bf 
1 
1 
” 
»\ 
: 


— 


rr — Y 


2 —— — 


* — A. Ag rr 4H ET 
n * 


n 


376 Inkants. 
te Your petitioner humbly prays your 
«© Lordſhip would be pleaſed to aſ- 
ce fign G. H. of, Sc. as his guardian, 
e to defend this ſuit.” 
% And your petitioner ſhall 
% ˙ . 
& Ido accept and agree to be the guardian of 
& the ſaid C. D. an infant, according to the 
« prayer of the above petition.” G. AH. 
Witneſs, 7. G. | 
In caſe the guardian appears before the 
judge's clerk, there is no neceſſity for an af- 
fidavit of his acceptance; but if he does 
not, you mult then make affidavit as in 
p- 374, pay 125. rule 55. 
Annex the copy of the rule to the plea, or 
ſerve a copy on plaintiff's attorney. 
Ples by an And the ſaid C. D. by G. H. who 1s ad- 
infant. mitted by the court of our lord the king, be- 
fore the king himſelf, to defend for the ſaid 
C. D. who is under the age of 21 years, comes 
and defends, Sc. (as in other pleas). 
Infant not li- It is clear that the infant plaintiff, who 
able to cofts, ſues by prochein amy, is not liable to coſts, 
3 becauſe he cannot, while under age, diſavow 
F the ſuit; but the prochein amy is liable, Str. 
548. and if it appears to the court that he i; 
not of ſufficient ability to pay the cofts, the 
court will order another who is. Str. 708. 


Of /zving the Statute of Limitations. 


How to ſave A bill of Middleſex, or latitat, in the firſt 
the ſtatute. inſtance, may be ſued out in order to fave the 
ſtatute of limitations, which done, carry ſame 
to the ſheriff for a return of nen eft inventiis, 
then enter the ſame on a roll as of the term 
in which it is returnable, thus, : 


« 4 


_- Fniants, | 377 
As yet of the term of the Holy Trinity, 22d 
Geo. the 3d, 1782. Hitne/s William Earl 
of Mansfield. = 
Middleſex, 1 ſheriff is commanded to take Entry of a bill 
do wit. 5 C. D. and John Doe, if they may of Middleſex. 
be found in his bailiwick, and them ſafely 
keep, ſo that he may have their bodies before 
our lord the king, at Heſtminſter, on Friday 
next after the morrow of the Holy Trinity, to 
anſwer A. B. in a plea of treſpaſs, and that 
he then have there this writ. By bill, 
Stormont and Way. 
At which day before our lord the king, at Appearance 
Weſtminfler, came the ſaid A. B. in his pro- f the plain- 
— 133 ERS tiff, and ſhe- 
per perſon, and offered himſelf againſt the ig, return 
ſaid C. D. in the plea aforeſaid, and the ſhe- thereon, 
nf, to wit, William Gill, eſq. and William 
Nicholſon, eſq. ſheriff of the ſaid county, 
returned that the ſaid C. D. was not found 
in his bailiwick, _ 
Take this roll and writ to the clerk of the 
judgments, who will enter the ſame, mark 
the roll and writ, pay him 25. and when you 
carry in the other rolls, take this, and file 
your writ. 
Middleſex, (s.) Entry of a bill of Mid- Docket, 
dleſex between A. B. plaintiff, and C. D. de- 
fendant, returnable on Friday next after the 
morrow of the Holy Trinity. Koll. 
This entry will ſerve for the latitat, only 
begin, © George the 3d, Sc. to Stormont and 
Way,“ it will alſo ſerve for an attachment of 
privilege. 
By taking out the bill of Middleſex, Sc. in No neceſſity 
this manner before the end of the fix years, te do it again 


there is no neceſſity of doing it again, nor is if once taken 
| oO D 1 out. 
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Satisfaction Trinity Term, in the 224 year of the reign of 
piece. king George III. Sgarucht and Way 


378 | Inkants. 


there any occaſion to declare thereon purſu- 
ant to the rules of court at the end of two 
For it maybe terms. 2 Vent. 192. For when you come 
—_ to arreſt defendant, and he pleads the ſtature, 
bi tg you may continue it till the ſuing out of the 
new proceſs, which muſt be thewn in the re- 
Averment in plication ; averring at the end thereof, that 
the repica- the firſt proceſs ſued out and returned, was 
** ſued out with a view to exhibir his bill, or 
declare for the ſame identical cauſe of action; 
and that the ſame was ſued out within the 
time limited by the ſtatute. 


Entry of Satisfaction. 


Satisfaction. If ſatisfaction is made of a judgment, a 
warrant of attorney ſhould be given to the 
attorney by the plaintiff, (at the expence of 
the defendant), to enter up ſatisfaction on re- 
cord, which is made out on a piece of blank 
parchment in the ſhape of a common: bail. 
The warrant of attorney is printed, and may 
be had at any of the ſtationers. 


— 


Middlrſox, Cj.) Sutisſaction 15 acknowledged 
between A. B, plaintiff, and C. D. Jefendans; 
in a plea of debt (or as the caſe is) for 1000/7, 


debt, and 635. damages. 


* 


5 . attorney. | 
Judgment entered of 
ZE. /l £0 7 , TX (; 8. 3 » 


Roll 860. 


__ 


Take this to the clerk of the judgments, 
who will gle fame, pay him 7 5. if in term, in 
Vacation 
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vacation 115. $4, for the keys of the treaſury, 
if you want It to be entered on the roll im- 
mediately, which can be of little uſe, as the 
fatisfaction piece is filed, 


Ejectment. 


HIS action is an invention by the court 

(though fictitious) for the advance- 
ment of juſtice, and to force the parties to 
go to trial upon the merits, without being 
entangled in the nicety of pleading on either 
ſide. | 

The plaintiff and defendant are merely no- 
 minal, (where there is a tenant in poſſeſiion),* ® In the firſt 
and the /e/ſor of the plaintiff, and the tenant in inſtance. 
»oſſefion, are ſubſtantially and in truth the 
parties to the ſuit. 

The great advantage of this fictitious mode 
1s, that being under the controul of the court, 
it may be ſo modelled as to anſwer in the 
beſt manner every end of juſtice and conve- 
nien ce | 

If there be no actual tenant or occupier of 
the lands, (except in the caſe of landlord and 
tenant, where the landlord has a right of re- 
entry, as upon a leaſe, where half a year's rent 
is left unpaid), the mode of proceeding will 
be by ſealing the leafe on the premiſes, and 
it is firſt neceſſary that the claimant do take 
poſſeſſion of the lands, by making a formal 
entry thereon, to impower him to conftitute a 
lefſee for years; and being in- poſſeſſion of 
the ſoil, he, there on the land, ſeals and de- 
livers a leaſe for years to ſuch leſſee, and 
having thus given him entry, leaves him in 

poſſeſſion 
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tourney, 


oy 


Ejeckment. 


poi ſeſſion of the premiſes. This leſſee is to 
ſtay upon the land, till the prior tenant, or 
he who had the previous poſſeſſion, enters 
thereon afreſh, and ouſts him, or till ſome 
other perſon (either by accident or agreement 
before-hand) comes upon the land, and turns 
him out, or ejects him. For this injury the 
leflee is entitled to his action of ejectment 
againſt the tenant, or the caſual ejector, which- 
ever it was that ouſted him, to recover back 
his term and damages. 

There muſt be an affidavit of the ſealing 
of the above leaſe, and the purport ſhortly 
ſet forth, ſhewing in what manner the defen- 
dant got the poſſeſſion given to, and taken 
from the leſſee, (who is made plaintiff), and 
how the declaration was delivered to the 
defendant ; as ſuppoſing A. to be the perſon 
claiming title to the premiſes, he may, 
if he pleaſes, ſign the following letter of 
attorney to impower D. to execute a leaſe 
in his name, of the premiſes in queſtion, to 
E. F. which is done upon the premiſes, D. 
and E. F. being only thereon, then D. after 
having executed the leaſe to E. F. leaves him 
in polieſſion of the premiſes, who is turned 
out by G. H. to whom, while on the premiſes, 
Z. delivers a declaration in ejectment. 

Know all men by theſe preſents, that J A. B. 
of Sc. gentleman, have made, ordained, con- 
ſtituted, and appointed, and by theſe preſents 
do make, ordain, conſtitute, and appoint, 
C. D. of Sc. Hoſier to be my true and lawful 
attorney, for me, and in my name, to enter 
into and take poſſeſſion of a certain meſ- 
ſuage late in the tenure or occupation of 5 

2 * 


Ejetment. 
F. and F. H. fituate and being in the pariſh 
of, Sc. in the county of Oxford, but now un- 
tenanted, and after the ſaid C. D. hath taken 
poſſeſſion thereof, for me, and in my name, 
and as my act and deed, to ſign, ſeal, and 
execute a leaſe of the faid premiſes, with the 
appurtenances, unto E. F. of the pariſh of, 
&c. malſter, to held the ſame unto the ſaid E. 
F. his executors, adminiſtrators, and aſſigns, 
from the day of laſt paſt, before 
the date hereof, for the term of five years, at 
the yearly rent of a pepper-corn (if lawfully 
d:manded) ſubject to a proviſoe, to make 
void the ſame on payment by me of the ſum 
of ſixpence to the ſaid E. F. In witneſs, c. 

Sealed and delivered, &c. 


381 


This indenture made, Sc. between A. B. of The Leaſe. 


Sc. gentleman, of the one part, and E. F. of 
Ec. of the other part, witneſſeth that the ſaid 
A. B. for and in conſideration of the ſum of 
55. of lawful money of Great Britain, to him 
in hand paid by the ſaid E. F. at and before 
the ſealing and delivery of theſe preſents, the 


receipt whereof the ſaid A. B. doth hereby 


acknowledge, hath demiſed, granted, and 
to farm let, and by theſe preſents doth demiſe, 
grant, and to farm let, unto the ſaid E. F. his 
executors and adminiſtrators, all that meſ- 


ſuage, &c. ſituate and being in the pariſh of 


in the county of Oxford, late in the 
poſſeſion of J. K. but now untenanted, r 
bade and to hold the ſaid meſſuage and pre- 
mites, hereby demiſed, with the appurte- 
nances, from the day of laſt 
paſt, before the date hereof, for and during, 
and unto the full end and term of five 3 
rom 


— —— — 


— — — — — 
K Ven EE 5 — — — IA. = 
K — 3 —— — — ä — — : == 
— — — — — — — — 2 
9 —— - 3» 2 = - "os - 


EET ITE ˙ he 7 a ro — 


ks” — — 


IT 2 
— — N 
— = ks 27 = 


— —— — = 
— —ñ— b 
_—_— hd - 
TT IIS —— 
CEE II — 
i —— X=. ==" 


— —— — — =. 20D 
22 
— ; 


PE IN 


CE inns ie 
og eee mg 


ar 


ES — — ome — z - 


Cx3 
bb 


— 7 
- — 7 * 8 
. < — — 


— ire ee Sr ge —pĩůĩ˖7˖ꝙ——— — - 
Z EIS ed — — 
. 


* 


— 


- — — — 2 
. ˙ w Fae ——üÿ;d!ns ̃ . dl “ * n 
2 4 — 


r 
— - 


3 a ano Wy D 
{x _ CH x $ 
I Gr Oc: ni BL x "= — — 
_ pe r Rogen + 


2X 


PE NY 


© — 


2 ries IS 
Y 2 RE” 


"1"; 


Sjeckment. 


from thence next enſuing, and fully to be 
compleat aud ended, yielding and paying there- 
fore yearly, and every year during the ſaid 
term, unto the ſaid A. B. or his affigns, the 
rent of one pepper-corn, if lawfully demand- 
ed, at the feaſt day of Provided al- 
ways, and upon this condition, that if the 
ſaid A. B. ſhall at any time or times hereafter 
tender, or cauſe to be tendered unto the ſaid 
E. F. his executors or adminiſtrators, the 
ſum of 6d. that then this preſent indenture 
ſhall be void and of none effect, (any thing 
herein contained to the contrary in any wiſe 
notwithſtanding), In witneſs whereof the 
parties hereto have interchangeably ſet their 
hands and ſeals the day and year firſt above 
written. | 
Sealed and delivered as the act and deed 
of the above named A. B. by C. D. of 
in the county of hoſter, 
by virtue of a letter of attorney to him 
for that purpoſe made by the ſaid A. B. 
bearing date the day of 
inſtant, being firſt duly ſtamped in the 
preſence of | 
The declaration 1s the ſame as others, on- 
ly inftead of 7%n Doe and Richard Roe, the 
plaintiff and defendant are in this caſe the 
real perſons ; as for inſtance, E. F. the leſſee 
of the premiſes will be plaintiff, and G. V. 
the defendant; A. B. will be the leſſor of the 
plaintiff, and inſtead of the common notice 
at the end, put this, 
Mr. C. D. | 
Take notice, that unleſs you appear in his 
2 


majefty's court of King's Bench the fit Cay 
| 0! 


he 
lee 
H. 
the 
ice 


His 
day 
of 
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of next Trinity term, whereſoever the ſaid 
court ſhall then be in England (if it be by 
original) if not, then ſay, “ at Weſtminſter,” at 
the ſuit of the above named plaintiff E. . 
and plead to this declaration in ejectment, 
judgment will be thereon entered againſt 
you by default. Yours, Sc. E. F. 

After ſervice, make the following affidavit 
of executing the letter of attorney, ſealing 
the leaſe and the ouſter by the defendant. 

E. F. plaintiff, 
In the King's Bench. and 
G. H. defendant on the 
demiſe of A. B. 

J. K. of, Sc. gentleman, maketh oath, and Aſhdavit. 
ſaich, that on the day of laſt, 
he did ſee C. D. in the letter of attorney here- 
to annexed, for and in the name of A. B. the 
leflor of the plaintiff, enter upon and take 
poſſeſſion of the meſſuage in the leaſe hereto. 
alſo annexed mentioned, by entering on the 
threſhold of the outer door thereof, and put- 
ting his finger into the key-hole of the door 
of the ſaid meſſuage, the ſame being locked 
up and uninhabited, ſo that no other entry 
thereon could be made, or any poſſeſſion 
thereof taken without force. And this de- 
ponent further ſaith, that he did, on the ſame 
day, ſee the above named defendant G. H. 
after ſuch entry made, and whilſt he ſtood on 
the threſhold of the ſaid door, duly ſign, ſcal, 
and deliver the leaſe hereunto annexed in the 
name of the ſaid A. B. and as his act and 
deed deliver unto the ſaid E. F. the plaintiff 
above named; and that after the ſaid leaſe 
was ſo executed, this deponent did ſee the 


faid 


- " = 3 — r 
— > _- — 5 5" ” 2 — — — — - 
— TI IR =_ — 2: ECT 25 LIES 2 — — — — — — —— — 
— PSs ES x —— 3 — 8 — — —— 4 
£ — — - ; a CORTE — AG = — 7 
— — —— . ! w ES PR FE. AD 2 * : - 1 X34 — — —ů—— ——— ——————— - —- 
— — — — ee — ike — — 5 wy of — * 1 8 8 . N — —— — — Pn — 2 — i= — . —— >, — — — 1 
o Ss ok es Fa ne = R * rr — „ oor IT —— x — — ED = = — — - — — 
5 OS 33 —— - - —— — — 2 - 4 _ — » = 2 — — — — — 2 — ES? 22 2 5 
— NET —-—-—-— 2 = : — . — _ Fr ———— . JA— — . - I — = . —— — — n 
— _ 2 — ny — — 2 — — — . 3 ——ç— = = < EEE ne — - - : . 7 * * 8 — 


* 
Bhi Sn Os ee 


— 


8 3 = Pay 2 7 — - : * A „ K = " — * —— \ 
cd 1G . 1 99 AA r 1 * — ww — — 22 = a — 
* 8 2 8 — — ap COLIN — ——̃ — 2 — 8 3 7 > - 3 2 ESE" C47 > 
* bY >, - - — * —_ 4 „ — * = +4 2 - _ = 1 2 > 
- . PA * AM” Wn — 5 err © $i — 7 — OX Paz 9. ws > as 0 r £2" = "3 _— _ — ) >. > 5 : 2 — — 

— —— — C — 22 9 — 4 a * ; , 2 . ” . : | -# 
— KO r Te PM II; 2 13 YEA * - * e — 2 8 IDES 2 a * 8 ä 3 7 e — — 

— - — Lon — —— —ä— * _— — | — — — 2 — = RA III — .— " s — — ==: 7 —̃ͤ̃ — — 

* 2 22 — = — — — — — — — — — — - — 2 


„ when —— 
— — - - 


r 


1 ———ͤů— Ä — ů A — 
ERA Se ny RS” 
x — - 

— 


E44 
—— 


Moving for 
judgment. 


But where 
there is a te- 
nant in poſ- 
eſtion, no 
leaſe, Ec. 15 
made. 


How to pro- 
ce. d. 


Sjeckment. 

ſaid E. F. take poſſeiſion thereof by virtue 
of the ſaid leaſe, by entering upon the _ 
hold of the ſaid outer door of the ſaid meſ- 
ſuage, and putting his finger into the key- 
hole thereof (the ſame being then locked and 
uninhabited) and no other entry to be made 
therein (ſave as aforeſaid), and that immedi- 
ately afterwards the faid G. I. the defendant 
came and removed the ſaid E. F. from the 
{aid door, and put his foot on the threſhold 
thereof; whereupon this deponent did, on 
the day and year aforeſaid, deliver to the ſaid 
defendant G. II. who ſtill continued upon 
the threſhold of the ſaid meſſuage, a true 
copy of the declaration of ejectment, and no- 

tice there underwritten hereto annexed. | 

After this is {worn, indorſe it, %% move for 
& judgment agaliſt the caſual ejeffor,” and un- 
lets tome perion claiming do appear, and en- 
ter into the common rule, ſign judgment as 
hertafter, council 105. 6 4. to move, rule 
tor judgment 5 5. | 

Any perion claiming title to the premiſes 
may appear, and enter into the common rule, 
though in ſome books it is laid down other- 
Wilt, 

But where there is a tenant in poſſeſſion, no 
actual leaſe is made, entry or euſter by the de- 
fendant, but all are merely ideal, for the ſole 
purpole of trying the title, therefore, in order 
to proceed againſt him, prepare a declaration, 
ingroſs it on a treble penny ſtamp paper, the 
copy of which, © upon ftamp,” you ſerve the 
tenant with ; if there are more than one, each 
tenant muſt be ſerved with a copy, but if the 
man is not at home, his wiſe will do; and at 


the 
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the ſame time, read over or explain the no- 
tice at the foot thereof. The tenant's ſon, 
daughter or ſervant, muſt not be ſerved with 
it, unleſs the receipt thereof is acknowledged 
by the tenant afterwards. It is to be ſerved When to be 
before the eſign day of every term, (if in ferted. 
Londen or Middleſex), or he is not bound to 
plead till the next term after ſervice : and in 
the country, it mult be ſerved before the eſ- 
ſoign day of Hilary or Trinity term, or he 1s 
not bound to plead fo as to go to trial at 
the aſſizes; but the delivery on a Sun, 0 
eſſoign day of that term, wherein defendant 
is to appear will not do. 

If the premiſes be in London or Middleſex, When to 
the notice muſt be made to appear, the rf meke the no- 
day of the next term after ſervice ; for if made oY 
generally, the tenant in polleſiion has the * © 
whole term to appear in; but it the tene- 
ments lie in any other county, the notice mult 
be to appear as of the next term generally. 

Stormont and May. 

Half a year's notice to quit poſſeſſion muſt Half a year's 
be given to a tenant at will, before the end sue be 
of which time an ejectment will not lie to 1 TE 
turn the tenant out of the farm. Parker ex farm, or 
dem. Walker v Conſtable 3 Wilſ. 25. the ſame plaintiff will 
Jaw was held in the caſe of an executor of a be nonſuited. 
tenant at will. z6:d. | 

And I think that ſuch half year's notice When ſuch 
ought to end the day of the entry made by notice ought 
the defendant. — 

By the cuſtom of London if the premiſes Cuſtom af 
are above the yearly rent of 45s. half a year's Leude. 
notice mult be given him to quit, if under 
405. a quarter's notice. 2 Sid. 20. 

Coe I believe 
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Tenint at all 
events for 1 
vear, if above 
403. 


Ejedment. 


believe it is now ſettled, that if a may 
enters a houſe in any place as a tenant at 
will, and the premiſes are above the vearly 
value of 40s. half a year's notice muſt be 
given him to quit, which 1s to expire the 


day he entred, therefore he is a yearly tenant 
at all events: /ed quære. It is great pity the 


law is ſo ſilent on this ſubject, and there 


_ muſt have been a great many caſes tried. 


Declaration 
in ejectment 


by bill. 


Eafter term, in the 22d year of the reign 
of king George 3d. 

Middleſex, to wit, John Doe complains of 
Richard Roe being in the cuſtody of the 
Marſhal of the Marſbalſea of our lord the 
now king, before the king himſelf, for that 
whereas John Charles on the 2d day of April, 
in the 22d year of the reign of our lord the 
now king, at V eſiminſter in the ſaid county, 
had demiſed, granted, and to farm let to 
the ſaid John Doe, two meſſuages, two barns, 
two ſtables, two orchards, 50 acres of arable 
land, go acres of meadow, 50 acres of paſture, 
20 acres of wood, and 20 acres of furze and 
heath, with the appurtenances, ſituate, lying, 
and being in the pariſh of Saint Clement Danes, 
in the county aforeſaid, To have and to hold 
the ſaid tenements, with the appurtenances 
to the ſaid John Dee and his aſſigns, from 
the 1ſt day of April in the year afore- 
faid, for and during, and unto the full end 
and term of five years, from thence next en- 
ſuing, and fully to be compleat.and ended, 
by virtue of which ſaid demiſe the ſaid John 
Dee entered into the ſaid premiſes with the 
appurtenances, and was pollcfied thereof, 
until the faid Richard, afterwards, to wit, on 
the 2d day of April, in the 22d year aforeſaid, 
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ith force and arms, Se. entered on the pre- 
miſes aforeſaid, with the appurtenances, in 
the poſſeſſion of the ſaid J Doe, and then 
and there e. rected, drove out, and removed 
the ſaid obn Doe from his ſaid farm ; his 
ſaid term therein not being yet ended; and 
him the ſaid Jh Doe, fo ejected, drove out, 
and amoved, hath kept out, and fill doth 
keep from his poſſeſſion thereof, and other 
injuries to him then and there did, againſt 
the peace of our ſaid lord the now king, to 
the damage of the ſaid John Doe of 107. and 
therefore he brings ſuit, Sc. 
A. B. attorney for plaintiff, Tehu Doe 
Pledges to proſecute and 
For the detendant, R. Ree. 
Mr. R:icha ad Roe. 
Jam informed that you are in poſſeſſion Notice 
of, or claim title to the premiſes, in this 
declaration of ejectment mentioned, or to 
ſome part thereof; and I being fued in this 
action as a caſual ejector, and having no 
[11 or litle to the fame premiſes, do adviſe 
you to appear * the firſt day of next Trinity If in the 
erm, in his majeſty's court of Nigg Bench © Ountry® 
at Meſiminſter, (if it be by bill), if original, 3 1 
(co hereſcever he ſpall then be in England, 8 e 
by ſome attorney of that court; and then 
and there by rule of the ſame court, to cauſe 
yourielf to be made defendant in my ſtead, 
ctherwife I ſhall ſuffer judgment to be en- 
tered againſt me, and you will be turned out 
of poſſeſſion. Your loving friend 
12th April, 1792, Richard Rce. 
0!ormont and May. 
Laſter term, in the 226 year of the reign 
of king George 3d. 
C- 0:2 Lee 
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London, (J.) Richard Roe, late of Lon- 
don, yeoman, was attached to anſwer John 
Doe in a plea, wherefore with force and arms, 
Sc. he entered into 5 meſſuages, and 1 acre 
of land, with the appurtenances, in the pariſh 
of St. Dunſtan in the Meſt, in the faid city, 
which John Sibtborpe demiſed to the ſaid 
Fobn Doe, for a term which is not yet ex- 
pired, and ejected him from his ſaid farm, 
and other wrongs to him did, to the great 
damage of the ſaid John Doe, and againſt the 
peace of our ſovereign lord the now king, 
and whereupon the ſaid John Doe, by G. G. 
his attorney, complains for that whereas the 
faid John S:ibthorpe, on the 2d day of April, 
in the 22d year of the reign of his ſaid ma- 
jeſty, at the pariſh aforeſaid, in the county 
aforeſaid, had demiſed to the ſaid 70% Doe, 
the ſaid tenements, with the appurtenances, 
to have and to hold the ſaid tenements with 
the appurtenances, to the ſaid Zohx Doe, and 
his affigns, from the iſt day of April then laſt 
paſt, to the full end and term of five years, 
from thence next enſuing, and fully to be 
compleat and ended, by virtue of which ſaid 
demiſe the faid John Doe entered into the 
fad tenements, with the appurtenances, and 


was poſſeſſed thereof, and the ſaid Jahn Doe 


being fo poſſeſſed thereof, the ſaid Richard 
Roe afterwards, to wit, on the {aid 2d day 
of April in the 22d year aforeſaid, with force 
and arms (that is to ſay) with {words, ſtaves, 
and knives, entered into the ſaid tenements, 
«ith the appurtenances, which the ſaid 76£# 
$;vthorpe demiſed to the ſaid John Doe, in 
manner aforeſaid, for the term aforeſaid, 

Which 


EjeUment. | 239 


which is not yet expired, and ejected the ſaid 
John Doe out of his ſaid farm, and other 
wrongs, Sc. to the grievous damage, Se. 
and againſt the peace, Sc. whereupon the 
ſaid John Doe ſaith that he is injured, and 
hath damage to the value of 401. and there- 
upon he brings ſuit, Sc. 

Mr. T. G. I am informed that, Oc. as 
in the other notice by bill © he fit day of 
i next Trinity term in bis majeſty's court of 
« King's Bench wherefoever he ſhall then be 
Ci England.” | 

If it be of a manor, the deſcriptions of Manor, 
the parcels are thus: © entered into the manor 
« of F. in the ſaid county, with the rights, 

« members, and appurtenances thereunto be- 

« longing, and into 50 meſſuages, 50 cottages, 

« 50 barns, 50 ftables, 2 mills, go gardens, 50 

« orchards, 3OCO acres of land, 2000 acres of - 
paſture, 3ooo acres of meadow, 1000 acres 

« of wood, 500 acres of marſh land, 500 aces 

« of furze and heath, and common of paſture 

« for all manner of cattle, with the appurte- 

&« nances, in the pariſh of F. in the ſaid 

« county.” 

The beſt way is to proceed by original, as The beſt way 
thereby you prevent the defendant bringing is to proceed 
a writ of error, (unleſs in parliament), there- b original. 
fore the declaration on a ſingle demiſe is 
printed and fold at the ſtationers in blanks 
already ſtamped, but in caſe there ſhould be 
wanted a declaration on a double demiſe, I 
have inſerted one. 

Staffordjhire, (ſs. ) Richard Roe, late of $19f- Declaration 
ford, in the county aforeſaid, yeoman, was at- by Eee erg 2 
tached to anſwer John Doe in a plea, wherefore ν s ae 

e 2 with _ 
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Ejeäment 
with force and arms he entered into one met. 
ſuage, one orchard, one garden, 50 acres of 
by, 70 acres of paſture, and 70 acres of mea- 
dow, with the appurtenances, in the pariſh of 
J.. in i the ſaid county, which 7. G. demiſed to 
the ſaid John Doe, for a term of years which 


is not yet expired; and alſo Wherefore with 


force and arms he entered into one other 
meſſuage, one other orchard, one other gar- 
den, Sc. (as before) with the appurtenances, 
in che pariſh of /, in the ſaid county, which 
T. P. demiſed to the ſaid ZJohn Doe for a 
2rm which 1s not yet expired, and ejected 

him from his ſaid ſeveral farms, and other 
wrongs to him then and there did, to the 
great damage of the ſaid 7%n Doe, and 
againſt the peace of our lord the now king; 
and whereupon the ſaid John Doe, by F. K. 
his attorney, complains, hat wherees the ſaid 
J. C. on the 13th day of February, in the 
ch of our Lord 178, at the pariſh of F. 
aforeſaid, in the county aforeſaid, had de- 
miſed to the ſaid 7ohn Doe the ſaid tene- 
ments firſt above mentioned, with the appur- 
tenances, To have and to bold the faid tene- 
ments firſt above mentioned, with the ap- 
purtena [NCes, to the ſaid Fobn Doe and his 
aſſigns, from the 12th day of February in 
the year laſt aforeſaid, to the full end and 
term of ſeven years, from thence next enſu- 
ing, and fully to be compleat and ended, 5 
virtue of which demiſe the ſaid Jo Doe en- 
tered into the {aid tenements firſt above men- 
tioned tobe demiſed, with the appurtenances, 

2nd was poſſeſſed thereof, and being ſo pot- 
10 ite «| thereof, he, the ſaid Richrd Roe, aiter- 
wards, 


Ejetinent. 


wards, to wit, on the ſaid 13th day of Febru- 
ary, in the year aforeſaid, with force and 
arms, &c. entered into the ſaid tenements firſt 
above mentioned, with the appurtenances, 
which the ſaid 7. G. demiſed to the ſaid 


John Doe, in manner aforeſaid, for the term 


aforeſaid, which is not yet expired, and 


ejected the ſaid John Doe out of his ſaid farm, 
firſt above mentioned, and other wrongs to 
him did, to the great damage of the ſaid 
John Doe, and againſt the peace of our lord 
the now king, And alſo wherens the ſaid J. P. 
on the 13th day of February, in the year of 
our Lord 1781, at the pariſh of F. afore- 


ſaid, in the ſaid county, had demiſed to the 


ſaid John Doe the tenements aforeſaid, ſe— 
condly above mentioned, with the appurte- 
nances, to have and to hold the ſaid tene— 
ments ſecondly above mentioned to be de- 
miſed, with the appurtenances, to the ſaid 
John Doe and his aſſigns, from the 12th day 
of February, in the year laſt above mention- 
ed, to the full end and term of 7 years, from 
thence next enſuing, and fully to be com- 
pleat and ended, by virtue of which laſt men- 
tioned demile the faid John Doe entered into 
the ſaid tenements ſecondly above mention- 
ed, to be demiſed with the appurtenances, 
and was poſſeſſed thereof, and being ſo poſ- 
ſeſſed thereof, he, the ſaid Richard Roe, at- 
terwards, to wit, on the ſaid 13th day of 
February, in the year laſt above mentioned, 
with force and arms, Sc. entered into the 
ſud tenements, with the appurtenances, laſt 
above demiſed to the faid Fobn Doe, in and 
upon the poſſeſon of the faid John Dee, his 
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ſaid term therein not being yet expired, and 

ejected the. ſaid Jobn Doe out of his ſaid 

farm laſt nent, and other wrongs, Sc. 

to the great damage, &c. and againſt the 
peace, Sc. whereupon the ſaid John Doe 
ſays he is :njured, and hath ſuſtained damage 
to the value of 104. and therefore he brings 

Ris ſuit; Se. | 

Put the notice at the end as before. 
How the pre- In this declaration rhe law requires, that 

mniſes are to tac thing demanc ied be ſo ſpecified, that the 
be in gerte in ſheriff may certainly know what to give the 
the declara- 

ED poſſeſſion of, if pl. aintiff ſhould recover, for 
it would be in vain if execution could not be 
had of the thing ſpecifically demanded, 
2 Ld. Raym. 1470. 2 Str. gos. ; 

In what coun- It muſt be brought in that county where 

ty to be the lands lie, and "he deci ration mult ſet 

5 forth the p 0 1 the day 

bo el he Partic ular pariſh; and the day of 

FRY the demiſe mull be laid after the title ac- 

| crues, orherwiſle plaintiff will be nonſuited, 
and the F laintiff muſt lay the commence- 
nent of {is ſuppoſed leaſe, to have been 
precedent to the Sage by the defendant. 
1 Lid. 8. 2 New. Abr. 71. 

If title acciu If 5 title of the ler of plaintiff accrue 

in Eafter va- in Foſter vacation, yet the plaintiff may de- 

cation, yet liver his ejectment as of Faſter lern, and 
you may de- 

ver declara, ſhall recover thereon, becauſe he makes up 

tion as of his iftue, or takes judgment as of the next 

Taster term. term, otherwiſe the act of the law which 
{uppoſes the bill filed as of the firſt day of 
E 12 zerin, before a title accrued to plain- 
tf, would be an act of injury to him and 
delay his right; for a man ejected out of 
2 leaſe made in term time, would not com- 


„ plain 


Ejetment. 
lain till term was over. 2 Vent. 174. It 
muſt be brought within 20 years. 21 Fac. 
1. c. 16. Si, 432 


When declaration is delivered, make affi- How to move 
davit of the ſervice thereof on the tenant or for judgment. 


his wife, and move for judgment againſt the 
caſual ejector, which is done by | giving a 
counſel half a guinea for that purpoſe, who 
ſigns his name thereon, and gives it to the 

clerk of the rules with the affidavit, but firſt 
9 a copy of the declaration, if it be a 
country cauſe. 


In the King's Bench. 
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Job Doe on the demiſe of F. P. plaintiff, 


and 
; Richard Roe defendant. 

A. 8 of in the county of | 
maketh oath and faith, that he, this deponent, 
did on the day of laſt, perionally 
ſerve F. B. tenant, in poſſeſſion of the pre- 
miſes in the declaration hereto annexed men- 
tioned, with a true copy of the declaration 
and notice thereunder written hereto an- 
nexed, and at the ſame time this deponent 
acquainted the ſaid J. B. of the intent and 
meaning of the ſaid declaration, and notice 
thereunder written. 

To be ſworn before a judge if a town cauſe, 
and a commiſſioner, if in the country, ingrofſed 
on a treble 64. If the wife was ſerved, then 
lay, © ſerved the wife of J. B. the tenant in 


* poſſelſfon of the premiſes, &c.“ 


Affidavit of 


the ſervice. 


— 


If the tenements lie in London or Middle- Mo ion for 


ſex, and notice to appear the firſt day of term, Judgment in 


you may on that day move for judgment, 
(or after as you pleaſe), and then the tenant 
has 


town, when 
to be made. 


— 
beg 
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Mutt be made has but four days incluſive to appear in, 
in that term next after the motion; but if the motion is 
ce made late in term, the court will not allow 
notice to ap- him more than one or two days; and will 
pear. Sale. ſometimes order tenant to appear immedi- 
257 ately ſo that plaintiff may give notice of 
trial within the term; but if not moved be- 
fore the laſt four days, tenant has until two 
days before the ern day of the ſubſe- 
quent term to appcar. If the notice be ge- 
neral, then the tenant has the whole term to 
appear in. 
It in the coun- If the tenements Jie in any other county 
try. than London or Middleſex, and the declara- 
tion be delivered before the eſoign day of 
Eaſter or Michaelmas term, yet the tenant 
has four days aſter the end of the next iſſua- 
able term, viz. Hilary or Trinity to appear; 
If aa county and if in a county where the aſſizes are held 
where the al- but once a year, yet tenant has four days 
$2e is only | 5 
E after the end of the term next preceding the 
aſſizes, to appear; and your motion will be 
time enough if made the 14ſt day of the 1 
ſuable term. 
If term ends If the term ends on a 7/edne/day, you have 
{ean;/Tey all all Monday to appear in, and judgment can- 
Menden to ap- not be ſigned till Tueſday afternoon. 
nen inde It cannot be figned until the afternoon of 
ment may be the gth day, after the end of the term of 
fined, which the declaration is. Say. Rep. 30g. pay 
filing the affidavit in a country cauſe, 25. no 
rule to plead is given, as in other caſes, 15. 
box, which counſel pays you. 
If no aypear- If the tenant does not appear, and file 
ance in time, his plea within the time limited, (for which 
£37 dadg- fearch at all the judges chambers, each of 
png hom keep an cjectment book) go to the 
clerk 


%"S 


6 1 


Ejedtment. 

clerk of the rules, and get the rule for 
judgment, pay him 5s. Enter on a double 
half crown ſtamp paper, the memorandum, 
(if by bill), if by original “ zhe declaration 
oily,” 1o far as the premiſes, get a roll, enter 
the warrants of attorney thereon, as on other 
judgments, only ſay © in a plea of treſpaſs and 
« gjefment,” and on producing your rule for 
judgment, the clerk of the judgments will 
ſign it, and he will expect that common bail 
be filed, ? by bill, (but not by original), then 
ſue out a writ of poſſeſſion thereon, pay 
ſigning judgment 4s. 2d. 


395 


It was formerly held, that a declaration in Amending 


ejectment could not be altered or amended af- declaration, 


ter once delivered, in the moſt trivial matters; 
but it has ſince been held, that an ejectment 
is a mere fictitious action, and the demiſe 
mere matter of form, nor does it exiſt; and 
on application, the demiſe was ordered to 
be amended, but this was to fave the plain- 
tiff from being barred by a fine, if he had 
been obliged to bring a new <jectment. 
4 Burr. 2447. 2 Burr. 1162. therefore as the 
demiſe may be altered, there can be no 
doubt but that other parts leſs material may 
alſo be amended, the action being invented 
under the controul of the court, for advance- 
ment of juſtice, and merely to try the right 
in queſtion. 1 Burr. 665. But in Sir Wil- 
liam Lee's time, James was put inſtead of 
John, and the court refuſed to amend. .. 


If the tenements lie in London or Middla- Avmorrance 


ſex, and the notice be to appear the firft das, 


of term, tenant has four days to appear, iſ 


of the term generally, then the whole terin. 


It 
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In the coun- 
try. 


How to ap- 
pear lor te- 
nant. 


Common 
content rule. 


Ejeckment. 

If in the country, four days after the if. 
able term, viz. Hilary or Trinity, or if it be 
in a county where the iges are but once a 
year, then four days after the end of the term 
next preceding the afſize. It is ſaid that the 
tenant cannot appear after the time allowed 
by the common rule for appearing is expired. 
Say. Rep. 15 1. fed qu. 

Get ablank conſent rule from the ſtationers, 
Pay 2 4. fill it up in this manner if you mean 
to defend for all the premiſes mentioned in 
the declaration. 

Trinity term, in the 22d year of the reign 
of king George the 3d. Stormont and Way. 
Middlejex, tO wit, Doe = [It 7 S ordered, by the 
demiſe of Staples, 3 conſent of the attor- 
Roe, for 4 meſſuages, 4 . f 
barns, 4 ſtables, 500 acres . nies for both parties, 
of arable land, 500 acres that Jſeph Nix be 
of paſture, and 20 acres of made defendant in 
furze and heath, in F. in the ſtead of the now 
the county of Mziddle/ex. © defendant —- Pitard 
Roe, and do forthwith appear at the ſuit of 
the plaintiff, and file “ common-bail” (if the 
declaration be © by original,” leave out theſe 
words), and receive a declaration in an ac- 
tion of treſpaſs and ejectment for the premi- 
ſes in queſtion, and forthwith plead thereto 
not guilty; and upon the trial of the iſſue, 
confeſs leafe, entry, and ouſter, and inſiſt up- 
on the title only ; otherwite let judgment be 
entered for the plaintiff, againſt the now de- 
fendant Richard Roe, by default; and if, up- 
on the trial of the iſſue, the ſaid Joſeph Nix 
ſhall not confeſs leaſe, entry, and oviter, 
whereby the plaintiff ſhall not be able further 

O 


Ejeckment. 
to proſecute © his bil“ (if by original ſay 


cc hig writ”) againſt the {aid Fo/eph Nix, 


then no coſts ſhall be allowed for not proſe- 
cuting the fame; but the ſaid Fojeph Nix 
ſhall pay coſts to the plaintiff in that caſe, to 
be taxed: And it 1s further ordered, that if 
upon the trial of the ſaid iſſue, a verdict ſhall 
be given for the ſaid 7o/eph Nix, or it ſhall 
happen that the plaintiff ſhall not further 
_ proſecute his ſaid © 2 (if by original) 
lay © writ” for any other cauſe than for not 

confeſſing leaſe, entry, and ouſter, then the 
leſſor of the plaintiff ſhall pay to the ſaid 
Foſeph Nix coſts in that behalf to be ad- 
judged, By the court. 

R. S. attorney for plaintiff. 

R. G. attorney for defendant. 


By the rule 15 Car. 2. Rep. 1. © It is How to de- 
* ordered that on every action of treſpaſs and fend for part 


« ejectment where the defendant, by the rule 
© of court, ſhall confeſs leaſe entry and 
e ouſter, for ſo much of the premiſes in the 
declaration mentioned, as are in the poſ- 
« ſeſſion of the ſaid defendant, or his under- 
« tenants, the attorney of ſuch defendant 
ce ſhall immediately deliver to the plaintiff's 
« attorney a certain note in writing of the 
« tenements ſo being in the poſſeſſion of the 
© ſaid defendant, or his undertenants.” 


This mode now 1s not adopted, but the The preſent 
moſt uſual way is, to mention the preiniſes way of pro- 


397 


in the rule you mean to defend for, and at ceeding. 


the end thereof, ſay, © part of the premiſes 
« mentioned in the declaration; and the rule 
drawn up by the clerk of the rules will be 
thus, © Unleſs C. D. tenant in poſſeſſion of 

part 
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398 Ejeckmenk. 
« part of the premiſes in queſtion, ſhall a ap 
<« pear and plead to iſſue on next afte. 
© the end of the term, let judgment be e. 
* tered for the plaintiff againſt the now de. 
bo, tendant, Richard Roe, by default. But ex- 
« ecution ſhall ifſue for ſuch part of the pre- 
* miſes only as are in their reſpective poſ- 
e ſeſſions.“ 
Fenants mut By 11 Geo. 2. c. 19. 7. 12. © Tenants are 
give notice to © obliged to give notice to their landlords 
theirland- 4e of a declaration in ejectment being deli- 
* « vered, under pain of forfeiting three years 
a improved, or rack rent of the e 
held by the tenant.” 
When rule When the rule is filled up, annex to it the 
killed up, an- plea of the general iſſue of not guilty; and 
„sit to plea, if the declaration be by bill, file common 
ifit be by bill, . 5 | 
Ee common. bail, the ſame as if the defendant had been 
bail, ſerved with proceſs, as originally, the plain- 
tiff was obliged, before he ſigned judgment, 
to ſue out a writ of Jatitat againſt the caſual 
ejector, to ground his ejetment. Mich. 33 
Car. 2. but now the writ 1s not ſued out, nor 
is there any rule to plead, given as men- 
tioned 1 in the rule, 18 Car. 2. 
Wks clerk: of he clerk of the common bails narks the 
bails marks rule by conſent, then take that and plea to 
the rule o one of the judge's chambers, and file it, fer 
| Soap be- which pay 2s. filing common bail in term, 
ore plea nlew, 4 ; 
| 15. 2d. in vacation 44. more. 
Tf itis by ori- If the declaration be by original, then you 
gin). take the rule and plea to the filazer Mr. 
Adams, with a note of appearance, thus : 
«© Middleſex, (/5.) appearance for Joſeph 
« Nix, at te ſuit cf John Doe, on the demiſe 
2 7 Edward Staples,” he will figa your 
rule, 


Cjetinent. 399 
rule, and write on it, © Appearance entred,” 
take ſame to one of the judge's chambers, 
and leave ſame, pay 2 5. 

Hilary Term, in the 22d year of the reign 
of King George the 3d. Stormont and May. 
Nix ats Doe, 8 the ſaid Foſeph Nix, by Plea. 
ex dem. of Staples, Y FJ. J. his attorney, comes and 
defends the force and injury, when, &c. and 
ſays, that he is not guilty of the treſpaſs and 
ejectment above laid to his charge, in man- 
ner and form as the ſaid Fohn Doe hath above 
thereof complained againſt him, and of this 
he puts himſelf upon the country, Sc. 
Any perſon claiming right to the premiſes Any perſon 
in queſtion, may, with leave of the court, be claiming title 
| ; may be made 
made a defendant with the tenant in poſſeſ- ;.-_ 
ſion, but the court never permits ſuch per- ith the te- 
| ſons to defend alone without the tenant, nant. 
But great inconveniences having happen- Landlord im- 
ed by tenants refuſing to appear to ſuch eject- PO to 
: | make himſelf 
ments, or ſuffer their landlords to take on 4 e 
them the defence thereof: by Stat. 11 Geo. He. 
2. c. 19. © the court may ſuffer the landlord 
to make himſelf defendant, by joining 
« with the tenant, in caſe he ſhall appear; 
« but if the tenant ſhall refuſe to appear, 
judgment ſhall be ſigned againſt the caſual 
« ejector for want thereof; but if the land- 
© lord of any part of the land, Sc. ſhall de- 
*© fire to appear by himſelf, and conſent to 
© enter into the like rules, that the tenant, in 
* Caſe he had appeared, ought to have done, 
e then the court ſhall permit ſuch landlord 
* foto do, and order a ſtay of execution 
upon ſuch judgment againſt the caſual 
ejector, 


| 


2 — — 
OD — — —ů — 
= 83 _—— SR 
— 


Nene. 
73 2 


v — — — — a i a —— OO ESI EET 
p — — nh tape. — — — 


2 


—— 


400 Ejeatinent. 

© ejector, until they ſhall further order tliere- 
ic,” | 

Defence for How to appear for the landlord. Give brief 

the landlord, to counſel for him to move, © that the Jand. 
* lord may be made defendant with the fe- 
* zant, if he appears, and if the tenant does 
not appear, then that he may appear by 
*© himſelf, and enter into the common rule, 
*© and defend his title.” Counſel 105. 64, 
N. B. This 1s done by a Counſel's hand, and 
there need no affidavit for the purpoſe, as 
mentioned in the books, draw up the rule 
at Mr. Cowper's, pay $5. copy it, and an- 
nex it to the plea; if the landlord defends 
with the tenant, (which he may if he pleaſes), 
add alſo the common conlent rule thereto, in 
which you will inſert “ both names,” file ap- 
pearances—or common bail for them, as the 

caſe requires, and file plea as before. 

If landlord is Where the landlord is made defendant, 

made deiend- the plaintiff muſt prove the defendant's te- 

ant, plaintiff f : | . 

muſt prove nant in poſſeſſion of the premiſes, Wilſ. 220, 

defendant's tenant in poſſeſſion. 

When time When the time for appearance is out, 

for appear- ſearch at the judges chambers for plea and 

node dot, rule as before, take them and give receipt in 

ow to pro- . . 

ond. the book, and if you mean to go to trial, (firſt 

ſign the name of plaintiff's attorney to the 

conſent rule,) take ſame to the clerk of the 
rules, who will keep and file it, giving you 
a copy thereof on ſtamp, pay him 6 s. and 
when the iſſue is delivered, a copy of that 
rule is annexed on plain paper, for which you 

| charge nothing. 

Iffae by bill, Tf the declaration be by bill, then make 


what term to up your iſſue, with a memorandum of the 
be made of. term 


Ejeckment. 401 
fern the plea is of, inſerting © the real de- 
« fendan!'s name, inſtead. of © Richard Roe 
« the caſual ejector, all the way. The me- 
morandums of the iſſue will be the ſame as 
under title iſſue, only lay © of a plea of trej- 
e paſs and cjeclment.“ 

If it is by original, alſo make your iſſue Iſſue by ori- 
the ſame term with the plea, but zo memoran- ginal. 
dum, you begin with the declaration only : 
charge on the back of the iſſue thus: Copy 
iſſue, fol. 10. 3s. 4d. duty andentring plea 
15. 34. 

The ſame time is allowed in ejectment for Notice of 
notice of trial, as in other caſes, both in 70<on trial. 
and country, therefore it is needleſs to men- 
tion it here. (vide title trial.) 

If the leſſor of the plaintiff is an infant, af- Infant plain- 
ter the plea is filed, you may have a ſummons, tiff mult name 
to ſhew caule, why further proceedings a Suardian. 
* ſhould not be ſtaid, until a ſuffcient guar- 
dian is appointed for the leſſor of the plain- 

* tiff, who will undertake to pay the defen- 
« dant ſuch coſts as may be adjudged to 
« him,” and an order will be granted, (al- 
though there 1s a real plaintiff named), 
therefore you petition in the ſame manner to 
appoint a g guardian as under title infants. 
Pr oceedings were ſtayed till the leſſor of Leſſor of 


the plaintiff mould give ſecurity for coſts, plinnf muſt | 


his reſidence being in tTreland, although this „ 
ejectment was brought under the direction : 
of the CO on Q Chancery, and 40 J. ſecurity 
had been already given there, 2 Barr. 1177. 
It the tenant in poſcifion 1 the Abſconding 
court will, upon ſervice of his 7 
manager of his houſe, and reſide as In It, anc 


againit. 
1 d 7 fzing * 


„the only tonants, how 
to proceed 
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When decla- 
ration may be 
left with the 
ſervant. 


In what caſe a 


judgment 
may be ſet a- 
lde. 


be deemed a good ſervice; on its appearing 


fixing up another copy on the premiſes, 
make a rule to ſhew cauſe © why judgment 
c ſhould not be entered up againſt the caſual 
«© ejector; and will further order, that no- 
< tice of ſuch rule to any perſon in the houſe 
ebe ſufficient; or if no perſon be in the 
% houte, then to affix the ſame to the door, 
* 2 Burr. 1116.“ See the like rule upon 
ſervice of the maid, 1181, a like rule was 
made, to ſhew cauſe why a preceding ſervice 
of an ejectment upon a ſervant in the houſe of 
one /H{awirins, tenant in poſſeſſion, ſhould not 
that Hawkins and his wife both kept out of 
the way to prevent their being perſonally 
ferved, and if this was not fo, the plaintiff 
(adds the reporter) would loſe the aſſizes, ibid. 

So that it the tenant keeps out of the way 
on purpoſe, and leaves the ſervant in the 
houſe, ſerve the fervant with the declaration, 
and then move the court upon the above 
affidavit. 

If judgment be ſigned by default againſt 
the caſual ejector, the landlord may move to 
ſet it aſide, (if the tenant has not given him 
the ejectment), and they will make the te- 


nant pay the coſts, for the poſſeſſion ought 


Record. 


ment, and tax the coſts, as in other caſes. 


not to be changed, where there has been no 
trial, nor opportunity of trying, 4 Burr. 1997. 

The record in ejectment is made up in the 
ſame manner as others, the firſt placita is as 
exact as in other caſes, only ſay, inſtead of a 
plea of treſpaſs on the caſe, © of à plea if 
« treſpaſs and ejſectment, after trial if the 
plaintiff gets a verdict, give a rule for judg- 


And 


Ejeckment. | 403 
And the ſaid Richard, by A. B. his attor- Judgment by 
hey, comes and defends the wrong and inju- * "_ OY 
ry, when, &c. and ſays nothing in bar or pre- 4 2 
cluſion of the ſaid action of the ſaid Fohn Doe, | 
but makes default, by which the faid John 
Doe remains therein undefended againſt the 
ſaid Richard Roe, for which the ſaid John 
Doe ought to recover againſt the ſaid Richard, 
his ſaid term yet to come, of and in the te- 
nements aforeſaid, with the appurtenances ; 
and upon this the ſaid John, freely here in I 
court, remits to the ſaid Richard, all ſuch | 
damages, coſts, and charges as he the ſaid 
John hath ſuſtained by occaſion of the treſ- | 
paſs and ejectment aforeſaid, therefore the 3 
ſaid Richard is free from thoſe damages, coſts bl 
and charges, and upon this the ſaid John | 
Doe prays the writ of our lord the king to "| 
be directed to the ſheriff of the county afore- l 
ſaid, to cauſe him to have his poſſeſſion of his uþ 
ſaid term yet to come, of and in the tenements 
aforeſaid, with the appurtenances, and it is 
granted to him, returnable on Y/edne/aay next 
after the morrow of All Souls, Cc. if by ori- ik 
ginal, ſay, © on the morrow of All Souls, l 
«© where/oever, &c.“ 
George the third, Sc. To the ſheriff of 4 writ pe. 
Middleſex, greeting: Whereas John Doe, late- ion. 
ly in our court before us at Meſtminſter, by 
(Bill without) ® our writ, and by the judg- If by origi- 
ment of the ſame court, recovered againſt e lebe gut | 
Richard Roe his term yet to come, of and in 5 
one meſſuage, Cc. (here deſcribe the par- gt.?“ ul 
cels as in the ejectment exactly), with the ap- | 
purtenances, ſituate, lying and being in 
in your county, which Febn Charles on the 
| D d 2 2d 


4.4 LO. | Ejcdment. 

2d day of April, in the 22d year of our reigr,, 
demifed to the ſaid Jobn for a term of years 
which is not ae to hold from the firſt 
day of April then laſt paſt, until the full end 
and term of five years, from thence next en- 
ſuing, and fully to be compleat and ended; 
by virtue of which demiſe, the fame Joby 
Doe entered upon the lame tenements with 
the appurtenances, and was poſſeſſed thereof, 
until the ſaid Kichard afterwards, to wit, on 
the {ſame 2d day of April, in the 22d year 
aforeſaid, with force and arms, entered into 
the ſaid tenements with the appurtenances, 
and then and there ejected, drove out and re- 
moved him the faid hn Doe from his ſaid 
farm, his ſaid term then and there not bein 
expired, and him the faid Yohn hath with- 
held from his poſſeffion thereof, and {till doth 
withhold, whereof the ſaid Richard is con- 
victed, as appears to us of record: Therefore 
Wwe Command you, that, without delay, you cauſe 
the ſaid 7h Do? to have his poſſeſſion of 
his term aforeſaid yet to come, of and in the 
tenements aforeſaid, with the appurtenances, 
and in what manner you ſhall have executed 
this our writ, make appear to us at Weſtmin- 

le by crigi- Her on /Yedneſdey next after the morrow of 

nal, an ide All Souls, and have you then there this writ. 

. a Souls Witneſs William Earl of Mansfield, at Veſt- 

FI OW ee 1minfier the 19th day of June, in the twenty- 

& ao foal _ ſecond year of our reign. 

Je in Eng- Stormont and Way. 

*« 12nd, and leave out the word 7hen.” 

Writ of 25/- George, &c. to the end of the wriit of poſ- 

cer, and ff. ſeffion,. as far as the return day, then lay, 


as bi Colt 
ſc lor cos. 4. we alſo command you, that of the goct 
and 


Ejetinent. 


and chattels of the ſaid defendant, in your 
bailiwick, you caule to be made and levied 
26]. and 14. which the ſaid John Doe lately 
in our ſaid court before us at Meſtminſter, by 
bill virhout our writ, and by the judgment 
cf the ſame court, recovered int the ſaid 
cetendant for his damages which he had ſuſ- 
tained, as well by reaſon of the treſpaſs and 
ejectnent aforeſaid, as for his coſts and 
charges by him about his ſair in that behalf 
expended, adjudged to the ſaid John Doe, ac- 
cording to the form of the ſtatute in that caſe 
made and provided, whereof the ſaid defen- 
dant is convicted, as alſo appears to us of 
record, and have you the ſaid monies beſore 
us at Meſtminſten on the ſaid MWedneſday next 
after the morrow of A Souls, to render to the 
ſaid Fohn Doe for his damages aforeſaid, and 1 
this wrir. Wines, S. | | 1 
1 writ of poſſeſſion has relation to its Ea. fac. po 1 
ehe, though it be not actually ſued out till has relation to l 
after the death of the leſſor of plaintiff; yet its e, ths? | 
it teſted before his death it is regular. 4 Burr. f cy $4 
1971. The legal relation to the day of the afterthe le | 
tete is proper to be ſupported in maintenance of plaintiir's | 
of a writ of poſſeſſion on a judgment in eject- death. yet it if 
ment, 76:8, is regular, 
To be ingroſſed on a 25. ſtamp, and 1 writ of 
ſigned with Mr. Heberden, pay 1s. 8 d. ſeal, Psd 


1 be ingroſſed 
2 2nd fed OU. 


Midd ęſer, hab. fac. polſeſſionem for John præcipe. 
Doe againſt Richard Roe, on the demiſe of 
eb Charles, returnable on Wedneſday next 
after the morrow of All Souls. J. K. attorney. 

The ſheriff grants a warrant on this writ, Warrant, 1 
pay 28. 4d, a he will put the leſſor of this ll 
plaintiff in poſſeſſion. 
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ſerve for a 
real tenant, 


Retraxit. 
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; 
1 
Fi 
3M 
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Attornment. 


Writ of poſ- 
ſeſſion on two 
ſeveral de- 
miles, 


cc 


cc 


Ejeckment. 


The above writ will ſerve where there is 2 


poſſeſſion will judgment againſt a real defendant, only in- 


ſert the name. 
only add his name. 

Frequently the defendant, after enterin 
into the common rule, wiſhes to withdraw his 
plea, and confeſs the action, in that caſe you 
mult enter a retraxit, or a relicta verificatione 
on the roll. Vide retraxit, and p. 415. 

The tenants very frequently, to ſave the 
expence of ſheriffs poundage and officers 
fee, attorn tenants to the leſſor of the plain- 
tiff; in that caſe make ſuch attornment on 
a piece of paper, thus: (naming the cauſe.) 
ge it remembred that we, whoſe names 
are here under-written, being the ſeveral 
tenants in poſſeſſion of the premiſes be- 
longing to J. G. ſituate and being in the 
© pariſh of, &c. do hereby ſeverally attorn, 
« and become tenants to A. B. of &c. gen- 
<« tleman, (the leſſor of the plaintiff, in the 
above cauſe), for ſuch parts of the faid 
© premiſes as are in our reſpective poſ- 
ſeſſions; and we each and every of us, 
have this day ſeverally paid to the ſaid 
« A. B. the fum of is. upon ſuch attorn- 
“ ment on account, and in part of the rent 
due, and to become due from us ſe— 
verally and reſpectively, for and in reſpect 

of the ſaid premiſes; and we do ſeverally 
and reſpectively become tenants thereof to 
« the ſaid A. B. from the 25th day of March 
« laſt paſt. As witneſs our hands this 
ce day of 1782. 

George the third, &c. To the ſheriff of 
Middleſex, greeting: Whereas A. A. lately 
in our court before us at. * = 


cc 


cc 


cc 


cc 
cc 
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we L 


Ejeckment. 


bill without our writ and by the judg- 
ment of the ſame court, recovered againſt 
R. R. late of Sc. his term yet to come 
of and in five meſſuages, and one acre 
of land, with the appurtenances, in the 
py of Saint Luxe, in your county, which 

J. H. on the firſt day of Oꝶober, in the 22d 
year of our reign, at the pariſh of Saint 
Luke aforeſaid, demiſed to the ſaid A. To 
have and to bold the tenements aforeſaid, with 


the appurtenances, to the ſaid A. and his 


aligns, from the day of then laſt 
paſt, to the full end and term of five years 


then next following, and fully to be com- 


plete and ended, by virtue of which demiſe, 
the ſaid A. nee into the ſaid tenements, 
with the appurtenances, and was poſſeſſed 
thereof; and the ſaid A. being ſo poſſeſſed 


thereof, the ſaid R. afterwards, (that is to 


ſay) on the ſaid firſt day of OFober, in the 
22d year aforeſaid, with force and arms, 
(that is to ſay) with ſwords, ſtaves and 
knives, at the pariſh of Saint Lyke afore- 
ſaid, in your county, entered into the faid 


tenements with the appurtenances, which 


the ſaid J. H. demiſed to the ſaid A. in manner 
aforeſaid, for the term aforeſaid, which 1s 
not yet expired, and ejected the ſaid A. out 
of his ſaid farm. And whereas the ſaid 


A. lately recovered againſt the faid R. in 


our ſaid court before us at Weſtminſter, by 
the conſideration of the ſame court, his 
term yet to come of and in five other 
meſſuages, and one other acre of land, with 
the appurtenances 1n the ſaid pariſh of Saint 
Like in your county, which J. M. on the 
day of in the ſaid 22d year of our reign, 
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Ejetinent. 


at the pariſh of Saint Luke aforeſaid, de. 


miſed to the ſaid . To have and to hold the 
ſaid laſt mentioned tenements, with the ap- 
purtenances, to the ſaid A. and his aſſigns, 
from the goth day of September then laſt 
paſt, to the full end and term of ſix years, 
then next following, and fully to be com- 
plete and ended, by virtue of which laſt de- 
miſe, the faid A. entered into the ſaid laſt- 
mentioned tenements with the appurte- 
nances, and was poſſeſſed thereof, and the 
ſaid A. being ſo poſſeſſed thereof, the ſaid 
R. afterwards, to wit, on the ſaid day 
of in the ſaid 22d year, with force and 


arms, (that is to ſay) with ſwords, ſlaves 


and knives, at the ſaid pariſh of Saint Lake 
in your county, entered into the faid laſt- 
mentioned tenements with the appurtenan- 
ces, which the ſaid J. M. demiſed to the 
ſaid A. in manner aforeſaid, for the term 
aforeſaid, which is not yet es £pired, and 
ejected the ſaid A. out of his ſaid en: 
therefore we command you, that, without 
delay, you cauſe the ſaid A. to have his 
poſſeſſion of his ſaid ſeveral terms yet to 
come, of and in the ſeveral tenements afore- 
ſaid, with the appurtenances, and that you 
certiſy to us at Weſtminſter, on next, 
after the morrow of the Purification, in 
what manner you ſhall have executed this 
our writ. And have you there then this 
vrit, Witneſs William Earl of Mansfeld, 
. Stormont and Way. 
That in all caſes between landlord and 
** tenant, as often as it ſhall happen that 


* one half year's rent ſhall be in arrear, and 


ec the 


Ejeckment. 
the landlord or leſſor hath a right by law 
to re-enter, for non-payment thereof, ſuch 
landlord ſhall and may, without any 
formal demand, or re-entry, ſerve a de- 
claration in ejectment for the recovery of 
the demiſed premiſes; or in caſe no te- 
nant be in actual poſſeſſion, then to af- 
fix ſame upon the 3 of any demiſed 
meſſuage; or in caſe ſuch ejectment ſhall 
not be for the recov ery oy; any meſſuage, 
then upon ſome notorious. place of the 
lands, Sc. comprized in fuch declaration; 
and ſuch affixing ſhall be deemed legal 


** feryice, which ſhall ſtand in the name 
and place of of a formal re-entry ; and 


in caſe of judgment againſt the caſual 
ejector, or nonſuit for not t confeſiug leaſe, 


entry and outer, it ſhall be made ap- 
* par to the court, where the fant is de- 
# pet ading, by affidavit, or to be proved 


upon the trial, in fs the defendant ap- 
pears, that half a year's rent was due be- 
fore the ſaid declaration was ſerved, and 
that no ſufficient diſtreſs was to be found 
on the demiſed premiſes, conntervailing 
the arrear then 2 and that the leſſors 
or leſſor in ejectment had power to re- 
enter, then the leſſor ſhall recover judg- 
ment, and have execution; which if the 
leſſee ſuffer, without paying the arrears 
and coſts, and without filing a bill in 
equity, to be relieved within fix months, 
he ſhall be barred from all relief, other 
than by writ of Error; and the leſſor 


* ſhall hold the premiſes encharged from 
* the leaſe ; but if the tenant or leſſee ten- 
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q: Tenant may 


'| apply to pay 
q; rent, &c. 


D 


| Ejectment 
N ho to be 
Prepared, 


Ejetinent. 


c der to the leſſor, or bring into court the 


« rent in arrear, together with coſts, all 
<« further proceedings ſhall ceaſe; and if the 
<« leflee be relieved in equity, he ſhall en- 
< joy the demiſed premiſes according to 
© his leaſe, without obtaining a new one, 
«© N. B. This is not to bar the right of a 
e mortgagee, who may pay the rent in ar- 
cc rear within ſix months, and coſts.” 

ce If the leſſee file a bill in equity for re- 
© lief, he mult bring into court in 40 days 
« after the leſſor's anſwer, ſo much as he 
« ſhall ſwear to be due over and above the 
« coſts, there to remain till hearing.” Vid. 

The true conſtruction upon this act is, 
to take off the landlord the inconvenience 
of his continuing always liable to an uncer- 
tainty of poſſeſſion, (from its remaining in 
the power of the tenant to offer him a com- 
penſation at any time, in order to found an 
application for relief in equity), and to li- 
mit and confine the tenant to fix calendar 
months after execution granted for his do- 
ing this; or elſe that the landlord ſhall 
from thenceforth hold the demiſed premiſes 
diſcharged from the leaſe. 1 Burr. 614. 

If the tenant 1s ſerved with a declaration 
in ejectment upon this act of parliament, 
he may apply by ſummons to ſtay proceed- 
ings upon payment of the rent and colts to 
be taxed. 5 

The ejectment is prepared as before, (it 
is not neceſſary to ſeal a leaſe) laying your 
demiſe after the rent became due, which 1s 


generally 26 days after the quarter on 
after 


Ejeckment. 41m 


alter ſervice thereof, the following affidavit 
is neceſſary, naming the cauſe. 

J. K. the leſſor of the plaintiff in this Affdavit to 
cauſe, and J. B. of Sc. gentleman, ſeverally _ 
make oath and ſay, and firſt this deponent 
J. B. for himſelf faith, that on the day of 

laſt paſt, and for ſeveral days before, the 
meſſuage in the annexed declaration of eject- 
ment mentioned, was ſhut up, and there 
being no tenant in the poſſeſſion thereof, he 
this deponent did, on the day of laſt, 
affix a copy of the ſaid declaration in eject- | 
ment hereto annexed, and the notice there- þ 
under written, upon the door of the ſaid | 
meſſuage, late in the tenure of the ſaid 
A. B. And this deponent J. K. for himſelf 
ſaith, that before ſuch declaration in eject- 
ment was affixed as aforeſaid, there was due 
to him as landlord of the ſaid premiſes, jk 
from the ſaid A. B. the tenant thereof, the | 
ſum of 14 J. for half a year's rent, upon and j 
by virtue of a certain indenture of leaſe, 
made between this deponent of the one part, | 
and the ſaid A. B. of the other part, and N 
that no ſufficient diſtreſs was then to be | 
found upon the premiſes, countervailing the 
arrears of rent then due to this deponent ; and þ 
this deponent further ſaith, that he had, at | 
the time of the affixing of the ſaid declara- | 
tion in ejectment upon the door of the ſaid | 
meſſuage, power to enter on the ſame, for | 
the non-payment of the rent ſo in arrear as | 
aforeſaid. | | 

You move upon this affidavit as before, | 
for judgment againſt the caſual ejector, pay 
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jecment. 
counſel 105. 6 d. and if no appearance, and 
plea, ſign judgment. 

But if the tenant appears and pleads, 
upon the trial, all the marters in the aboye 
alfdavit muſt be proved. 1 Burr, 614. 

If any tenant holding at a rack rent, or 
where rent reſerved ſhall be three-fourths of 
the yearly value, who ſhall be in arrear for 
one year's rent, ſmall deſert the premiſes, 


rent insrrear, And leave the ſame, fo as no fuſficient diſ— 
end leaves the treſs can be had, two juſtices of the peace, 


premi! ies Un- 
tenanted. 


Fed. if plan- tr 


(having no intereſt in the prerniſes), at the 
re equeſt of the 3 may go and view 
the lame and aftix on the moſt notorious 
part of the e notice in writing what 
day, (at diſtance of 14 days at leaſt), they 
will return to take a ſecond view thereof; 
and if on ſuch fe ond view, the tenant, or 
jome perſon on his behalf, ſhail not pay the 


rent in Arrear, and there ſhall be no ſuffi- 


cient diſtreſs, the juſtices may put the land- 
lord into poſſeſhon, and the leaſe thereof to 
ſuch tenant, as to any deiniſe, ſhall be void. 
ei, e. 19. 

If an ejectment is brought by a mort- 
gagee, the mortgagor may ſtay the proceed- 
ings, upon payment ot the principal, inte- 
reit, and colts due, by ſummons before a 
judge. / Geo. 2. c. 20. If the premises 
are vacant, the mortg agee mult ſeal a leaſe 


* 


If the e e 1111 not appear at the 
= ; Fats eat 
tal 


;-and::contels, HERS OOF and ouſter, 


tit noutuited accor din iz to tie rule, the practice is to call 


for Want of 


Co ntclung 
leaſe, entry, 
and Outer. 
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or refuſal to comply with the rule, to call 
the plaintiff and nonſ{uit him; then, at the 
laintiff's inſtance, the cauſe of the no/urt 
is indorſed on the bpaſten, which intitles the 
laintiff to is, t againſt the cgſuæl Hector, 
when the poten is returned into court. Saif. 
259, Aliſo the maſter will tax coſts upon 
the rule, for confeſling leaſe, entry, and 
ouſter, and if they be demanded of the de- 
fendant, and not pa'd, the court upon affi- 
davit will grant an attachment. 447d. 

If there are ſeveral defendants for the ſame Joint defend- 
premiſes, and ſome appear and confeſs, but 25, one ap- 
others do not, the practice is to proceed * po 
againſt thoſe who do appear, and to enter a „„ 
verdict for the reſt; but then the cauſe of makes de- 
that verdict is indorſed on the pofen, which, fault. 
as to them, intitles the plaintiff to judg- 
ment againſt the caſual ,czetor. Lord Ray. 

729. | 

If the plaintiff is nonſuited, for want of How to pra- 
confeſſing leaſe, entry, and Faker. you ſign cd if plain- 
judgment againſt the caſual ejector, as if no oe eg 
appearance was entered, upon a double halt _ oi.con: 
crown ſtamp paper, as in p. 295, firſt draw felling, & 
up the rule for appearance at Mr. Cowper's, 

Pay 55. on the return day of the diftringas, 
take the record and conſent-rule with "hs 
judgment paper, to the maſter, and he will 
tax the coſts on your conſent-rule, make a 
copy of ſame, ſerve defendant therewith, 

and demand the coſts, which if not paid to 
the leſſor of the plaintiff, he may, on affida- 
vit thereof, move for an attachment; there 
is no occaſion to mp the rule with a double 
half crown, nor the pofiea, but the writ of 
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Poſſeſſion cannot be taken out by the leſſor of 

the plaintiff, upon the judgment againſt the 

caſual egefor, until the return-day of the 
diſtringas. . wo 

How to pro- If a verdict is given for the defendant, or 

ceed where the plaintiff 1s nonſuited for any other cauſe, 


the plaintiff than for not confeſſing leaſe, entry, and 


is nonſuited 
ee een ouſter, the defendant muſt proceed to tax 


or verdict for his coſts on the poſtea, as on other actions, 
the defend: and ſue out a ca. /a. againſt the plaintiff; and 
ant. if upon ſhewing the writ under ſeal, to the 
leſſor of the plaintiff, and ſerving him with 
a copy of the rule by conſent, to confeſs 
leaſe, entry, and ouſter, and the leſſor of 
the plaintiff does not pay them, the court 
will grant an attachment againſt him. 
If the plaintiff is nonſuited, he may pay 
the coſts to which of the defendants he 
pleaſes. Str. 516. 


New trial. A new trial may, upon proper grounds, 


be granted in ejectment, as well as in other 
caſes. 4 Bur. 2224. | 
Verdict cures A verdict cures a defect in ſetting out the 
a defect in ſet- title, though it cannot cure a defective title. 
ting out title. 2 Burr. 1162, the pleadings were intitled 
Hilary. 1 K. Geo. 3d. the leaſe ſaid to be 
made 33d year of ſaid king, To hold from 
the quarter day then laſt paſt, verdict con- 
firmed as being a mere miſtake of the clerk, 
Ibid. 
Execution Execution muſt be taken out accord- 
mult be taken ing to what in right and juſtice is real- 
On 3 ly recovered, and cannot be taken out 
0 118 d. . . 
for more; for the judgment is not to be for 
a moiety only, it muſt be that he recover 
his term, 1 Burr. 366, 
| 2 | If 


Ejeckment. 415 
If there be a verdict for the plaintiff, he If a verdict 


e may have a ca. /a. or F. fa. for the coſts, for plaintiff, 
e and a writ of habere facias poſſeſſionem after- . wh 
wards, or writ of poſſeſſion, and fi. fa. toge- l. 7 
r ther in one writ, 
5 Therefore it is conſidered that the ſaid Final judg- 
d John Doe recover againſt the ſaid A. his term ment after 
* aforeſaid, yet to come of and in the tene- Verdict. 
6 ments atoreſaid, with the appurtenances, and 
a his damages aforeſaid, to 405. 6 d. aſſeſſed 
e by the ſaid jury in form aforeſaid, and alſo 
1 137. 195. adjudged to the ſaid John, by 
$ the court here by his aſſent, which damages 
f amount in the whole to 25 J. 195. 6d. and 
t that the ſaid A. be taken. And upon this 
the ſaid Fobn Doe prays the writ of the lord 
7 the king to be directed to the ſheriff of the 
- county aforeſaid, to cauſe him to have his 
poſſeſſion of his ſaid term, yet to come of 
, and in the ſaid tenements, with the appur- 
r tenances, and 1t 1s granted to him return- 
able, Sc. | 
n Enter on the roll as far as to the end of the Judgment in 
iſſue, then ſay, At which day before our Jectment at- 
| lord the king at Weſtminſter, came the parties _ 3 


aforeſaid, by their attornies aforeſaid, and ꝗrawn his 
the ſheriff did not ſend the ſaid writ, nor plea and cofts 
did he do any thing thereupon ; and here- taxed, and 
upon the ſaid C. D. by his ſaid attorney, 3 3 _ 
comes and relinquiſhes his averment, by him Pee men. 
in pleading above pretended, and ſays, that 
he cannot deny the ſaid action of the ſaid 
John Doe, nor but that he is guilty of the 
treſpaſs and ejectment aforeſaid, in manner 
and form as the ſaid John Doe hath above 
thereof complained againſt him; And the 

ſaid 
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lie ned the 
day of 
1782. 


How to reco— 
ver the meſne 
profits, and 
trom What 
tine. 


Ejetinent. 
ſaid John Doe further ſaith, and acknow- 


ledges, that he hath tolbeines damages by 
reaſon of the treſpaſs and ejectment afore- 


ſaid, beſides his cofts and charges by him 


laid out about his ſuit in this behalf to 15. 
and no more; and becauſe the faid C. D. 
doth not deny the ſame, but admits the al- 
legation to be true, the ſaid John prays 
judgment, and his damages ſo acknowledged 
in form aforeſaid, together with his coſts and 
charges aforeſaid, may be adjudged to him, 
Se. Therefore it is conſidered that the ſaid 
Fehr: Doe, recover againſt the ſaid C. D. his 
term aforeſaid, yet to come of and in the te- 
nements aforeſaid, with the appurtenances, 
and the ſaid 15. damages i in form aforeſaid 
ae ee, and alſo 71. ros. for his coſts 
and charges by him laid out and expended 
about his ſuit in this behalf, adjudged to 
the iaid John by his conſent, by the court 
of our lord the king now here, which ſaid 
damages, coſts, and charges, amount in the 
whole to 7 J. 115. and that the ſaid C. be 
taken, Sc. And the ſaid John prayeth the 
writ of our {aid jord the king, to cauſe him 
to have his poſſeſſion of the term aforeſaid, 
vet to come of and in the tenements afore- 
laid, with the appurtenances, and it is 
granted to him, returnable before our ſaid 

tord the king, on next after 
It judgment is obtained in ejectment, 
bring an action for the meſne profits, and 
as it is conſequen tial to the recovery, it 
may be brought either in the name of the 
nominal plaintiff, or in the name of the 
leſſor of the N and in either ſpape it 
2 15 
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is equally his action againſt the tenant in 
poſſeſſion, to recover the value of the pro- 
gts, unjuſtly received by the tenant, in con- 
ſequence of the ouſter complained of in the 
cjectment; for after a recovery in ejectment, 
the tenant is eſtopped from controverting 
the plaintiff's title, in a ſubſequent action 
for the meine profits, provided the plaintiff 
only proceeds for meſne profits from the time 
of the ouſter complæined of in ejectment; but 
if he proceed for antecedent profits, he muſt 
prove his title to the premiſes from whence 
they aroſe, to ſhew his right to receive 
them. 2 Burr. 668. 


In order to prove the plaintiff's title, it Proof requi- 


417 


is only neceſſary to produce the copy of the red in ſuch 


judgment in ejectment, where the judgment 
is after verdict, together with the attorney's 
bill; but if by default, then a writ of poſ- 
ſeſſion executed is neceſſary. And a learned 
author ſays, that the latter does not ſeem 
requiſite, for if the tenant be concluded by 
the judgment in ejectment, from contro- 
verting the plaintiff's title, he is conſe- 
quently concluded from controverting his 
poſſeſſion, becauſe his poſſeſſion is part of 
his title. As to the value of the meſne 
profits, they muſt be proved; but in eſti- 


mating that value, the jury are are not con- Jury are not 


fined to the mere rent of the premiſes, for confined to 


they may give whatever damages they think the mere rent. 


proper, though the defendant may plead the 
ſtatute of limitations, and by that means 
protect himſelf from all but the laſt ſix 
years. 3 Will. 121. 2 Burr. 267. Bull. 
M. Pri. BS. 

E e And 
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If brought by And in caſe an action is brought by the 
2 : nominal plaintiff, the court, on application, 
22 ** will ſtay the proceedings thereon, till ſecu- 
proceedings Tity 1s given for coſts. Ibid. 

till ſecurity. | 

Tenantsin If one tenant in common recovers in 
common may ejectment againſt another, he may have an 
_ this ac- action for the meſne profits. 3 Wilſ. 118. 
Cannot pay The defendant cannot pay money into 


money into Court in an action for meſne profits. 2 Wilſ. 
court. 11 LY 


SBankrupts. 


Bankrupts Y 5 Geo. 2. c. 30. ekt. 7. 8 after Pay- 
diſcharged, ce ment of 15 5. in the pound, in caſe a 
free from fu- ce bankrupt ſhall afterwards be arreſted, &c. 
ture arreſt 44 for any debt due before ſuch time as he, 
of 155. * ſhe, or they, became bankrupt, he ſhall 
ce be diſcharged upon common bail, and. 
* ſhall and may plead in general, © hat the 
te cauſe of ſuch ation or ſuit did accrue be- 
fore ſuch time as pe, ſhe, or they, became 
© bankrupts; and the certificate of ſuch 
© bankrupr's conforming, and the allowance 
© thereof ſhall be allowed ſufficient evidence 

ce of the trading, &c. | 
Bankrupts © That if any bankrupt, who ſhall have 
impriſoned © obtained his or her certificate from the 
after certif- ee acting commiſſioners, and ſuch certificate 
e e * ſhall have been allowed, and confirmed, 
charged. “ as by this act is directed, ſhall be taken 
is © in execution, or detained in priſon, on 
te account of any debts due or owing before 
© he or ſhe became bankrupt, by reaſon 
te that judgment was obtained before ſuch. 
« certificate 


Bankrupts. 419 
© certificate was allowed and confirmed, it 
ec ſhall and may be lawful, for any one or 
« more of the judges of the court, wherein 
« judgment has been ſo obtained againſt 

jodgmen S 

e ſuch bankrupt, on ſuch bankrupt's pro- 
ee ducing his or her certificate, allowed and 
« confirmed, to order any ſheriff or ſheriffs, 
ce bailiff, or officer, gaoler or keeper of any 
« priſon, who hath or ſhall have any ſuch 
« bankrupt in his cuſtody, by virtue of any 
ce ſuch execution, to diſcharge ſuch bank- 
« rupt out of cuſtody on ſuch execution, 
« without payment of any fee or reward, 
« and ſuch ſheriff, Sc. is, and are hereby 
« required to diſcharge ſuch bankrupt out 
« of cuſtody accordingly, and is indemni- 
* fied from any action for an eſcape for ſo 
« doing. 13. 

If the bankrupt is in cuſtody before his How to diſ- 
certificate is ſigned, and afterwards it is charge bank- 
allowed, apply to a judge at his chambers, t. 
for a ſummons, to ſhew cauſe why he ſhould 
not be diſcharged, he having obtained his 
certificate; which upon producing, and an 
afidavit (if the attorney does not attend for 
tne plaintiff) of the debt having accrued 
before he became a bankrupt, the judge will 
grant an order upon the third ſummons. 

But if the bankrupt be in cuſtody at the Cannot be 
ſuit of the king, en an extent, he cannot be Jiſcharged 
diſcharged therefrom. 1 tk. 220. _— erage 

A bankrupt was taken upon an attach- Diſcharged 
ment, for not performing an award; after ofacontempt, 
which he became a bankrupt, and obtained in not per- 
his certificate: and upon motion for his ee 850 
diſcharge he was oppoſed, becauſe the bank- ; 
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42⁰ Bankrupts. 
ruptcy does not purge a contempt; but the 
court held, that this was a demand for which 
an action of debt will lie; and the act ſays, 
he ſhall not be arreſted, &c. for any debt 
due before the bankruptcy. It would be 
hard to keep him in cuſtody, when the duiy 
1s diſcharged : and therefore was diſcharged, 
2 Fir. 1152. 
A bankrupt On motion to diſcharge a bankrupt out 
diſcharged of execution on the Stat. 5 Geo. 2. c. 30. it 
from a judg- appeared, that the debt was contracted be- 
aten fore the bankruptcy, and ſued for and reco- 
after his Pty, eco 
bankruptcy, vered pending the commiſiion, and before 
for adebt due any certificate obtained; and the judgment 
before. was atterwards affirmed on error, and coſt 
given on ſuch affirmance. The court diſ— 
charged him as to a1; for not having his 
certificate, he could not plead to the action: 
and theſe coſts were attendant upon the ori- 
ginal judgment, and cannot be conſidered 
as given for delay of execution, when it ap- 
pears there ought to have been no execution, 
though no writ of error had been brought, 
2 tra. 1196. 
If bankrupt Notwithſtaning a bankrupt cannot be 
in cuſtody at diſcharged out of cuſtody upon an arreſt, 
was = - a before his certificate is allowed, yet if the 
8 * creditor prove his debt under the commil- 
his debt, he ſion, the defendant may, by petition, apply 
may petition to the court of Chancery for him to elect, 
for plaintiff whether he will proceed at law, or take his 
Ss debt under the commiſſion; and though he 
does make his election, yet he may aſſent 
to, or diflent from the certificate. 1 A. 
Eins, 220. | 
| In 


Banktupts. 


In the matter of A. B. a Bankrupt. 
In Chancery. 
To the Right Honourable the Lord High Chan- 
cellor of Great hritain. 
The humble petition ef the ſaid bankrupt 
$hewweth, "FS 


That a commiſſion of bankrupt on the Petition for 
— day of —— 1782, was iſſued under plaintiff to 
the great ſeal of Great Britain, againſt your clect. 


petitioner, directed to J. B. H. H. H. R. 
H. C. eſquires, and N. H. gentleman. 

That J. C. of in the county of . 
weaver, a creditor of your petitioner, did 
prove at one of the meetings under the ſaid 
commiſſion, a debt due to him from your 
petitioner, to the amount of 1501. 

That the ſaid I. C. lately iſſued out of his 
Majeſty's court of King's-Bench againſt your 
petitioner, a writ of ſpecial capias ad reſpon- 
gendum, returnable on the morrow of All 
Souls, whereſoever, c. and cauſed your 
petitioner to be arreſted for the ſaid ſum of 
1501, ſo proved under the ſaid commiſſion. 

« Your petitioner therefore moſt 
« humbly prays your Lordſhip, 
<« to order the ſaid 1. C. forthwith 
« to make his election; either 
« 1olely to proceed at law againſt 
<« your petitioner, or take his ſaid 
debt under the ſaid commiſſion, 
« and that in caſe he ſhould elect 
ce to take the ſaid debt under the 
® ſaid commiſſion, that then your 
« Lordihip will be pleaſed to or- 
ce der the ſaid J. C. to releaſe your 
te pctitioner from the ſaid action, 
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g at his own coſts and charges; 
or that your Lordſhip would be 
pleaſed to grant your petitioner 
* ſuch other relief in the premiſes 
* as to your Lordſhip may ſeem 

* 
Aud your petitioner ſhall 

| **: her pray, Nc. 
Flow to pro- This petition is to be ingroſſed on a treble 
ceed under it. ſix penny ſtamp paper, and left at the bank- 
rupt's office, Clement s- Iun, with a fair copy 
for the Chancellor upon plain paper. When 
he has anſwered it, ſerve copy on the 
plaintiff's attorney, (and his client, I think, 
would be beſt), make affidavit thereof, and 
alſo let the defendant make affidavit that 
plaintiff has proved the debt under the com- 
miſſion, and that he does not ſtand indebted 
to him in any other ſum. Upon the hearing 
of the petition, get ſolicitor under the com- 
miſſion to attend with the proceedings; pay 
him 205. | 

Having now ſhewn how the bankrupt may 
be releaſed, it may be neceſſary to ſtate the 
relief of his bail, in caſe they have not ſur- 
rendered him prior to the gaining his certi- 
ficate ; and what will or not diſcharge him 
from other debts, by reaſon of his certifi- 


iv 
— 
A 


cate. n 5 | a 
When bail are In July the bail were fixed, and the money 
fixed, certif- Jeyied by the ſheriff, and paid to him: the 
cate ſhall not bankrupt obtained his certificate in Aug/t 
relieve tnem, : 1 
unleſs obtain. following. Qu. Whether the bail were be- 
ed before. come abſolutely liable; and conſequently 
the certificate came too late to help them? 


Cur. If the certificate is obtained before _ 
| al 
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bail are fixed, they ſhall be diſcharged; but 
if they are fixed before the certificate is ob- 
tained, they remain liable. 1 Burr. 244. 
Woolley v. Cobbe. 
But if an action is brought upon a bail Certificate . 
bond againſt the bankrupt himſelf, though will not diſ. 
he is diſcharged from the original debt by ebe 
; ; pt up- 
his certificate, yet he is not from this, for on an action 
the court ſaid, that this was a new debt, and on the bail 
diſtin& cauſe of action, and therefore refuſed bond. 
to relieve the bankrupt, and ordered the 
ſheriff to pay the money to the plaintiff. 
Cockerill v. Otuſton. bid. 436. 
But they ſaid, the certificate ſhall diſ- 
charge proceedings depending againſt bail, 
in an action upon the old debt, who are no 
already fixed. IBbid. 8 EN 
A bankrupt being ſued as an executor, Bankrupt 
pleaded a falſe plea, which being found ſued as an ex- 
againſt him, the plaintiff had judgment de cm 
bonis propriis for the coſts ; after which he e. 3 
obtained his certificate. Cur. The pleading to coſts, cer- 
a falſe plea was his own act, and his own tificate be- 
fault; and the judgment and execution de _— why diſ- 
bonis propriis, for coſts, was ſingly owing to 
his falſe plea, which was ſubſequent to the 
iſſuing of the commiſſion; conſequently 
could not have been proved under the com- 
miſſion, and therefore cannot be diſcharged 
by the certificate. Howard v. Jemmett. 3 
Burr. 1368. 
If an executor becomes Bantrupt, the com- If bankrupt 
miſſioners cannot ſeize the ſpecific effects of is an execu- 
his teſtator ; not even in money which /peci- cory. IO 
Acally can be diſtinguiſhed and aſcertained to ſeige teſtator's 
belong to ſuch teſtator, and not to the bank- effect. 
rupt himſelf, 73. 1369. | 
Ee 4 The 
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Where there 


1s an act of 
bankruptcy 
between be- 
coming bail 
in error and 
atzrmance, 


no diſcharge. 


Annuities. 


Bankrupts. 

The defendant, 9 May, 1734, was ball 
in error. 25 October following he commit- 
ted an act of bankruptcy, and after got cer- 
tificate. On 12 November judgment affirm- 
ed; and to an action on the recognizance he 
pleaded his certificate, and held he was not 
diſcharged; for it was a contingent debt, 
for which plaintiff could not come in under 
the commiſſion ; the ſtatute 7 Geo. 1. c. 51. 
only letting in thoſe where the payment was 
certain, though future. 2 Str. 1043. 

No debt can be barred but what was a 
debt contracted, with certainty before the 
act of bankruptcy. 3 Wil. 17. 

If A. enters into a bond to B. for the pay- 
ment of an annuity, and he becomes bank- 


rupt, and obtains his certificate, if there is a 


payment due before the bankruptcy ; If B. 
arreſts A. for arrears due, the court will diſ- 
charge A. upon common bail ; for the pe- 
nalty of the bond once becoming forfeited, 
is a debt that might be proved under the 
commiſſion ; therefore the certificate will 
bar the plaintiff of his future demand. 
Hodges v. Remnant. B. R. Eaſter Term. 
1779. | | 
7 if the penalty of the bond had never 
been forfeited, by the annuity being in ar- 
rear, it would have been otherwiſe. 


Proceedings againſt Priſoners. 


If any perſon is in cuſtody of the marſhal 
or keeper of any other priſon, it will be- 
hove the practiſer to take care, and ob- 
ſerve the rules laid down in the ſtricteſt 
manner, in proceeding againſt him; * 

| wiſe 
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wiſe the leaſt lach in the world, will deprive 
his client of the cuſtody of the priſoner, as 
the law pays the higheſt regard to the liberty 
of the ſubject, and moſt likely may be of diſ- 
agreeable conſequence to himſelf, ſince the 
courts of juſtice have determined, that an at- 
torney is liable to make ſatisfaction to his 
4 client for ſuch neglect. Z 
? It appears by a rule of Mich. 1654. That a Formerlyhow 
g priſoner upon his being committed to the proceedings 
Marſbalſea, might give rules to declare, and 7: 
if the plaintiff did not declare within the 
| ſecond term, he might be diſcharged upon 
fling common bail; and if he was commit- 
ted to any other priſon, giving ſuch rules as 
| before, if the plaintiff did not remove him, 
and declare before the end of the ſecond 
| term afrer the commitment incluſively, he 


might be diſcharged upon filing common 
bail. Se. 11. 


; N By rule Ea. 16 Car. 2. every attorney of The like. 
3 this court who ſhall diſcharge any priſoner, 
1 charged with any action out of priſon for 


want of proſecution within three terms, ſhall 

give notice to the plaintiff or his attorney to 

f appear before ſome juſtice of this court, to 

y ſhew cauſe why ſuch priſoner ought not to 

„„ be diſcharged for want of proſecution, before 

; he ſhall procure any warrant under the hand 

of any juſtice of this court, for the diſcharge 

of ſuch priſoner, and if ſuch plaintiff, or his 

attorney ſhall not appear to ſhew cauſe, then 

on oath made of ſuch notice, ſuch priſoner 
p ſhall be diſcharged. 

= It ſeems that when a defendant went to 

| gaol upon proceſs for want of bail, that be- 

fore 


8 
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fore the plaintiff could declare in this court 

againſt him, he was obliged firſt to iſſue a 

habees corpus, to command the gaoler to bring 

the defendant into the court, in order to 

commit him to the cuſtody of the marſhal; 

but this being attended with great expence, 

as well as inconvenience to the plaintiff, the 

legiſlature thought proper to interfere, and 

therefore, by an act of parliament, made in 

the 4th and 5th year of V. & M. c. 21. $2. 

The preſent It 1s enacted, © That if any defendant or de- 

mode for de- fendants be taken or charged in cuſtody, at 
hrering de- the ſuit of any perſon or perſons, upon an 

clarations , , P * 

againſt pri- Writ or writs, our of any of the courts at 

ſoners. Weſtminfler, and impriſoned, or detained in 

priſon, for want of ſureties for their appear- 

ance to the ſame, the plaintiff or plaintiffs, in 

ſuch writ or writs, may, before the end of the 

next term after ſuch writ or proceſs ſhall be 

returnable, declare againſt ſuch priſoner or 

priſoners in the court where ſuch writ or 

writs ſhall iſſue, whereupon the ſaid priſoner 

or priſoners ſhall be taken and impriſoned, or 

charged in cuſtody; and may cauſe a true copy 

thereof to be delivered to ſuch priſoner or pri- 

ſoners, or to the gaoler or keeper of the priſon, 

or gaoler in whoſe cuſtody ſuch priſoner ſhall 

be or remain; to which declaration or de- 

clarations the ſaid priſoner or priſoners ſhall 

appear and plead; and if ſuch priſoner or 

priſoners ſhall not appear and plead to the 

ſame, the plaintiff or plaintiffs in ſuch caſe 

ſhall have judgment, in ſuch manner as if the 

priſoner had appeared in the ſaid court, and 

refuſed to anſwer or plead to ſuch declara- 

tion, 


That 


cc 


Paiſoners. 427 

That in all ſuch declarations againſt any Io be a1. 
priſoner or priſoners, detained in priſon by ledged in de- 
virtue of any writ or proceſs out of this court, claration in 
it ſhall be alledged, in cuſtody of what 5 cukogy 
« ſheriff, bailiff, or ſteward of what franchiſe, Fer 8. 
« or other perſon having the return and ex- 
« ecution of writs, ſuch priſoner or priſoners 
« ſhall be at the time of ſuch declaration, by 
« yirtue of the ſaid proceſs of the ſaid court, 
<« at the ſuit of the plaintiffs,” which allega- 
tion ſhall be as good and effectual, as if ſuch 
priſoner or priſoners were in cuſtody of the 
marſhal of the Marſhalſea. Sef. 3. 

It 1s to be remembred, that when you de- Indeclaration 
clare againſt the priſoner as above, you muſt it mult be al- 
alledge him to be © at the ſuit of the plain- 1 4 
c tiff,“ or the declaration is ill, for as the e go 5 

ſtatute has chalked out the particular manner 
of declaring, the court cannot deviate from 
it. 1 Wil. 119. £4, Ray. 1362. So held 
upon demurrer. | 
Upon this act of parliament being made, 

the court thought proper to make the follow- 
ing rule, reſpecting the declaration. | 
« That no copy of a declaration be deli- No declara- 
vered, to any priſoner in cuſtody, before = to be de- 
the day of the return of the proceſs upon ING 
« which the. defendant was taken or charged i. 
« incuſtody. Eaſ. 5 W. & M. 2 
«© That no rule be given for the defendant No rule to 
in cuſtody, to appear and plead to any decla- appear, Cc. 
ration againſt him, until an affidavit be filed till after affi- 
e with the clerk of the rules, of the delivering davit filed, 
a copy of ſuch declaration, and of the time 
when, and the perſons to whom the ſaid 
copy was delivered, and that the defend- 

| | ant 
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Copy of aft- 
davit to be 
produced be- 
fore ſigning 


BDiloners. 


ant was arreſted, or charged in cuſtody by 
proceſs out of this court, returnable before 


the delivery of ſuch copy; and that the 
time of filing the affidavit be entered upon 


the ſame, by the clerk of the rules; and 
that a copy of ſuch affidavit be produced 


judgment. to the prothonotary, or ſecondary before 

* the ſigning the judgment. | 
If declaration © Tf the declaration be not filed before the 
not filed be ce 


| end of the next term after the writ or pro- 
fore. the end ,. : 7 
of the fecong ©© Ceſs, by which the priſoner was taken or 
term, and affi- charged in cuſtody, is returnable, and afh- 
&« qdavit made and filed in manner as afore- 


* 


davit made 


ge" j ſaid, “ before the end of twenty days next 
defendant to After. ſuch term, the priſoner ſhall be diſ- 
bediſcharged. charged by common bail, ſigned by one 
ce of the juſtices of this court ” Mid. 
The term in which the writ is returnable, 
to be accounted one of the two terms. 
Declaration 


Surry LO Denn . complains of Richard 
to wit. Fenn being in the cuitody of the 
ſheriff of the county of Surry, by virtue of 
his majeſty's writ of latitat, iſſuing out of the 
court of our lord the king, before the king 
himſelf, againſt the ſaid Richard, at the ſuit 
of the ſaid John, returnable before the king 
himſelf at Weſtminſter, on Friday next after 
after the morrow of the Holy Trinity, of a 
plea of treſpaſs on the caſe, for that, Where- 
as (as in other declarations) add pledges. 
Or delivering Ingroſs one copy on treble penny ſtamp 
and filing de- parchment, and file it with the clerk of the 
caranon. declarations, then make three other copies on 
treble 1d. paper, one of which deliver to the 
gaoler or turnkey, in whoſe cuſtody defendant 
is in, aſking him at the ſame time, © if de- 
« fendant is a Piiſener,” pay him 15. if he 

| acknow- 


againk a pri- 
ſoner in cuſ- 
tody of the 
merit. 
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acknowledges that defendant is in cuſtody, 
make an affidavit of the ſervice, and ſwear it 
either before a judge or commiſſioner in the 
country, annexing a copy of the declaration 
delivered thereto ; when it's ſworn, make an 
office copy of the affidavit of the ſervice on 
treble 64. and annex it to your other copy 
of the declaration, take both to the clerk of 
the rules, who will give a rule to appear and 
plead on your copy, bring back ſame, and 


leave him the original, which he files : Pay 
J. 64. 


Jobn Denn, plaintiff, 

In the King's Bench, and 
Richard Fenn, defendant. 
A. B. of, &c. gentleman, maketh oath and The affidavit. 

ſaith, that he did on the day of 
laſt paſt, deliver unto C. D. gaoler or keeper 

_ of his majeſty's gaol, in and for the county of 
Surry, a true copy of the declaration here- 
unto annexed, and the ſaid gaoler or keeper, 
then acknowledged to this deponent, that the 
ſaid defendant was a priſoner in the ſaid gaol, 
at the ſuir of the ſaid plaintiff Fohn Denn, by 
virtue of a writ of /atitat iſſued out of this 
honourable court. | 

A demand muſt be made in writing of Demand of 

the plea, either by delivering ſame to the plea necet- 
priſoner, gaoler, or turnkey, before you can 88 
ſign judgment, pay him 15. and if defendant 
does not plead within the time, ſign judg- 
ment, and give notice of inquiry to the pri- 
ſoner, gaoler, or turnkey, and proceed againſt 
him as in other caſes, (excepting that he muſt 
be proceeded againſt ro final judgment, with- 
in three terms.) See after, the rule. Trin. 
2 Ges. 2. | 


But 


* — — «a. * = 
— — - _ - — = TR — * = 
COATES wo RT os err 9 9 — , 


after the firſt 
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Rule to plead But if you forget to ſign your judgmen: 


may be given upon the firſt rule to plead, you may in the 

next term give a freſh rule, and make a freſh 

demand of plea, and for want thereof ſign 

judgment, but if he pleads, fee in what time 

he is bound ſo to do in p. 435. 

Muſt be After you have obtained final judgment, 

charged in the priſoner muſt be charged in execution, 

execuron within eo terms next after ſuch judgment fo 

within two . . : 

See 1ad and obtained, the ferm in which the 
judgment is ſigned to be accounted one of the two 

erms. R. Trin. 2 Geo. 1, 
How to You make out a ca. /a. and lodge it with 
charge de- the ſheriff of the county, which 1s ſufficient, 


fendant in pay him 25s. 44. and it is neceſſary that the 


execution in 4 


rule, 


cuſtody ofthe judgment be entred, docquetted, and filed of 


ſheriff. record, 
If defendant If the defendant is in cuſtody in Newgate, 


in cuftody in Ludgate, or any other county or city goal, at 


Newwgate,&. the ſuit of any other perſon, the plaintiff muſt 
ny or ſue out proceſs againſt him, directed to ſuch 
plaintiff. ſheriff or ſheriffs, as the caſe is, and ſuch 
proceſs muſt be left with him or them at their 
office, in order to charge ſuch defendant in 
cuſtody. In this caſe you make affidavit, 
and ſue out writ as in other caſes, pay ſhe- 
riff for charging him in cuſtody, 2 5. 4 d. and 
ſuch' plaintiff muſt proceed againſt the de- 
fendant as before directed, otherwiſe he will 
be ſuperſeded, and N. B. he is to file a bill 
in this caſe before he delivers the declara- 

tion. Sayer. Rep. 49. : 
How vo pro- If the defendant goes to the cuſtody of the 
oed it aczen- marſhal of the King's Bench priſon by habeas 
öde rde Corpus, then make only two copies of the 
at: bill or declaration, one on parchment, _ 
2 other 


„„ ee Sn 1 
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other on paper, on treble 1d. file your bill 
firſt, then deliver the copy to the furntey, or 
prifoner himſelf, but it is beſt to the turnkey; 
and in this caſe, no affidavit 1s requiſite, but 
it muſt be filed within two terms next after 
the return of the writ, give a rule to plead, 
and demand a plea as in other caſes. 
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When a bill is filed againſt a priſoner in When te 


cuſtody of the marſhal, if a copy of it be de- Plead. 


livered for him to the turnkey, four days ex- 
cluſive before the end of the term, a rule to 
plead be given, and a plea demanded, which 
may be done on the back of the copy when 


delivered, the defendant ſhall plead as of 


that term; but if the bill be not filed, 
and the copy delivered four days exclu- 
five before the end of the term, the de- 


fendant may imparle until the next term, 


R. E. 5. . & Ms 


You muſt alſo proceed to trial and judg- Trial and 
ment within the three terms next after de- judgment 


claration delivered, accounting that term 
one, R. Tr. 2 Geo. 1. and alſo charge defen- 
dant in execution, within to terms after f- 
nal judgment ſigned, accounting that term as 
one. Ibid. 


Middleſex, (s.) A. B. complains of C. D. Declaration 
being in the cuſtody of the marſhal of the againſt a pri- 


Marſpalſea of our lord the king, before the 
king himſelf: For that whereas, add pledges, 
you proceed as in other caſes to ſign judg- 
ment if no plea, &c. | 


Tew 


ſoner in cuſ- 
tody of the 
marihal. 
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 Paiſoners, 


How to charge a Priſoner in Execution 
in Cuſtody of the Marſhal. 


Get a rule from the clerk. of the rules 


for the Marthal to acknowledge deferidant in 
his cuſtody, then carry fame, and leave it at 
the Marſhal's houſe with 105. 6 d. he will 
write an acknowledgment thereon, which you 
get from him, then take a piece of parch- 
ment in the ſhape of a bail piece, and enter 
the committitur thereon thus: 
ä « Trinity Term, 22 Geo. 3. 
| Stormont and May. 
« Middleſex, to wit, Richard Fenn is com- 
« mitted to the cuſtody of the Marſhal, 
« Se, at the ſuit of John Denn, for 45 l. 
e damages there to remain until, Cc. 
R. K. attorney. Judgment of Eaſter Term, 
22 Geo. 3. Roll. 566, 
Take this to the clerk of the judgments, 
and file it with him before the laſt day of the 
term in which you are to charge defendant in 
cuſtody, as he muſt enter it on the roll, or 
defendant muſt be ſuperſedeable. 4 Burr. 


1841, pay him 25. then enter the commitli- 


Charging in 
cuſtody ot the 
marſhal by 
way of de- 
trainer for a 
new plaintiff, 


tur in the marſhal's book, at the clerk of the 
judgments, which is neceſſary to be done, be- 
fore you deliver it over, pay 6d. 

For preventing the detainer of prifoners 
charged by declarations in the cuſtody of 
the Marſhal of the Marſbalſea of this court, 
where the cauſe of action againſt ſuch priſoner 
does not amount to 10 /.; it is ordered that 


no declaration, whereby any priſoner ſhall be 


charged in the cuſtody of the marſhal, * 
a 3 0 
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be ſufficient cauſe of detaining ſuch priſoner 
in cuſtody, unleſs an affidavit that the plain- 
tiff's cauſe of action againſt ſuch priſoner 
does amount to 101. or upwards, ſhall be 
firſt made and filed with the clerk of the 
rules of this court, and the ſum ſpecified in 
ſuch affidavit ſnall be indorſed by him upon 
ſuch declaration before the leaving thereof 
with the turnkey. E. 15 Geo. 2. 7 
File a bill (if in vacation), as of the pre- How to pre- 
ceeding term, then make affidavit of your ceed. 
debt if above 101. which is to be ſworn be- 
fore a judge (or Mr. Heberden), take a copy 
on treble penny ſtamp paper of the bill with 
you, and the affidavit to the clerk of the 
rules, he will indorie on the declaration the 
ſum ſworn to. E. 15 Geo. 2. leave the affida- 
vit with him, pay filing 2s. the declaration 
ſo marked muſt then be delivered to, or left 
with the turnkey of the King's Bench priſon, 
pay him 1s. he will acknowledge defendant 
in cuſtody, then proceed as before. 2 Burr. 
1052. R. E. 15 Geo. 2. 

If a priſoner removes himſelf to the mar- If defendant 
ſhal by ha. corp. and there are actions againſt removes to 
him returned on the writ in the common 15 3 
pleas, the plaintiff may declare againſt him air 3 
as in cuſtody of the marſhal in this court, Fler. 
though there be no proceſs to warrant it: 

But if he be charged with a declaration in the But if he be 
Fleet, and afterwards removes himſclf to the declared a- 
King's Bench priſon, the plaintiff may pro- ainſt, to be 
ceed to judgment againſt him in the Common e ee, oy 
Pleas, and bring a habeas corpus ad ſatisfacien- court where 
dum, to charge him in execution in that court, proceſs iſ> 
who will commit him to the Fleet. ſued. 
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It in cuſtedy 
of the mar- 


ſhal, and re- 


moves, how 
to proceed. 


Declaration. 


-Puſſoners. - 

If a priſoner in cuſtody of the marſhal 
be charged with a declaration in this court, 
and he afterwards removes himſelf to the 
Fleet, the plaintiff muſt proceed to judgment 
in this court, and the defendant muſt be 


brought back by ha. corp. ad fatisfaciendum, 


to be charged in execution here. 
The term and number roll muſt be indor- 
ſed on the habeas corpus ad ſatisfaciendum. 
If a priſoner in the Flee? charged with a de- 
claration in the common pleas, remove him- 


ſelf by habeas corpus to the cuſtody of the mar- 


ſhal, the plaintiff may proceed to judgment 


in the common pleas, and then may carry 
him back by the ha. corp. ad ſatisſa. to charge 
him in execution. R. Trin. 2 Geo. 1. 


How to proceed by original againſt the 
Defendant in cuſtody of the Sheriff of 
any County. | 


If defendant is in cuſtody of any ſheriff, &c. 
upon a ſpecial capias, you then declare againſt 
him by delivering a declaration only, on tre- 
ble penny ſtamp paper, thus: 

Surry, to wit, Richard Fenn, late of, &c. 


yeoman, was attached to anſwer John Denn in 


a plea of treſpaſs on the caſe, and whereupon 


the ſaid John Denn by J. J. his attorney 


complains : That whereas (as in other caſes) 
but you do not alledge by original in whoſe 
cuſtody he is; but affidavit of the ſervice is 
required, and you proceed the ſame as by bill 

afterwards. 1 225 
Having now ſhewn how priſoners are to be 
declared againſt and detained, it will now be 
| Ws | _ requiſite | 


Pailoners. a | 
requiſite to ſhew when they are to appear and l 

plead. Re 9 

f Within what time Priſoners have to plead f 
| | in County Goal. i k 

If declata- 


That upon every arreſt by meſne pro- 


0 : tion be deli- wil 
ceſs our of this coutt returnable the Wit „ '| 
day of Faſter or Michaelmas term, and a one month of 1 
copy of the declaration be delivered before Zafer, or the i 
menſem paſche, or craſtinum animarum, and affi- 7orrow of vg 
men £ : | : i All Souls, de- Cl. 


davit of the delivery thereof made and filed, the fendant to 

defendant does not appear before the end of appear in 15 

ten days after Eaſter and Michaelmas terms days after 

reſpectively, judgment may be entred againſt derm. 

um, rules having been given: But if he ap- Ihe appears, 

pears before the end of ten days after the 777 17P47e | 

term, he ſhall imparle until the next term, except in by 
(unleſs the action be in London or Middleſex, London or i 
and defendant be in priſon within forty miles MHidalejex, 
of London or Weſtminſter ;) then though he © 

doth appear before the expiration of fen days 

after the end of the term, he fhall plead 7wo 

days before the eſſoign day of the next term, 

and in default thereof, rules having been 

given, judgment may be entred againſt them 

as aforeſaid. R. E. 5 W. & M. ſect. 3. „ : 
If a copy of a declaration be deliver- Bat it _ I 
ed againſt ſuch defendant on or after men- e is 

fem paſche in Eaſter term, or craſtinum ani- one month 
maram in Michaelmas term, or in Hilary or Tri- after aer, 
nity term, and thereupon the plaintiff gives or the _— 
rules to appear and anſwer ; then if the de- % = =—_ 

fendant appears two days before the efbign Hilary orTri- 

day of the next term, he ſhall imparle un- 210 term, if 

til the _ next term ; but if he does not ap- — 
ear within that time, judg may be FF 

boned, 1bid. fe. 4. _ — N 
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4.36 Pelſonets. 
If declara- If a writ be returnable in any term, and 2 
+ g, copy of the declaration has been delivered 
[hen day. of before the e/cign day of the next term, the 
the next term Plaintiff in ſuch next term may give rules to 
atter the re- appear and anſwer, and if the detendant does 
IT: of the not appear and plead upon the expiration of 

; the rules, judgment ſhall be given againſt 
him. Ibid. ſect. 5. 8 

May, before A priſoner may, any time pending the 
inal judg- action, and before final judgment, file ſpecial 
pull, and juſtify ſame, and in that caſe, he may 

* be diſcharged as to that action by ſuperſedeas, 

if in the cuſtody of the ſheriff, if in cuſtody of 
the marſhal], by a judge's order only. 

If he pleats If a prifoner plead in perſon, he does not 
5 Lage 5 „ pay for tlie iſſue, otherwiſe by attorney, nor 
r the ile, muſt you deliver the iſſue to the attorney, if 
aliter if by he plead in perſon. 2 Wilſ. 11. 
attorney. NEE SOD 
Though a The court held a defendant priſoner, al- 
priſoner is though ſuperſedable, but not actually ſuper- 
iuppoied feded, if found in cuſtody, may be charged 
4 ng with a declaration. 4 Burr. 1048. 
ed with a de- 6 8 
Claration. 


When Priſoners are intitled to their 
Diſcharge. 


For want ofa That if any defendant ſhall be committed 
declaration to the cuſtody of the marſhal of this court, or 
within tuo charged in cuſtody of the ſaid mafhal, or ar- 
_— reſted or committed by virtue of the proceſs 
be diſcharg- of this court, to the cuſtody of any ſheriff ot 
ed. other officer whatſoever, at the ſuit of any 
plaintiff, and ſhall fo remain in cuſtody for 

two terms; and the plaintiff ſhall not 1 

(op | Clare 


Paiſoners.. 

clare againſt ſuch defendant within that time; 
that then ſuch defendant, after the end of the 
ſecond term after ſuch unpriſonment, ſhall 
be diſcharged out of the priſon where he ſhall 
be ſo detained on filing common bail, ſigned 
by one of the juſtices of this court, without 
giving notice to the plaintiff or his attorney. 
R. Triu. 2 Geo. 1. | 

The term in which the writ (whereon the 
defendant is arreſted,) is returnable, to be 
2ccounted one of the two terms, although 
the writ be returnable on the laſt day of the 
term; and ſo likewiſe the term wherein the 
defendant was committed to the cuſtody of 


the marſhal, by hab. corp. is to be accounted Hag. c. 


one, although not committed till the laſt day 
of a vacation. id. 


To diſcharge a priſoner on the plaintiff's How to dif- 
charge priſo- 
ner for want 
of declaring 
in a county 


not declaring if in cuſtody of the ſheriff, Sc. 
get a certificate from the goaler of the cauſes 
he is charged with, then take out a ſummons 
from a judge to ſhew cauſe why a writ of ſu- 
per/egeas ſhould not iſſue to diſcharge the de- 
tencant, ſerve ſame on plaintiff's attorney, 
and if he does not attend, make affidavit of 
ſuch ſervice and attendance thereon, (as 
there is but one ſummons neceſſary), and 
then the judge will grant you an order for a 
Juper/edeas, upon filing common bail, pay 
ſummons in term, 15. vacation, 25. order 
45. common bail and certificate, 3s. 4d. 


It the defendant is in the cuſtody of the If in cuſtody 
marſhal, apply to the clerk of the papers of of the mar- 
the King's Bench priſon for a copy of the _ 


cauſes wherein he ſtands charged, then take 
out ſummons as before, to diſcharge the de- 
5 nn fendant 
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4 38 | | Piſfoners, 
fendant thereon, and ſerve it on plaintiff's at- 
torney, if he does not attend, an order will 
be made, upon filing common bail, the mar- 
ſhal (upon the clerk of the common bails 
certificate), will diſcharge the defendant 

without a ſuperſedeas. 5 
Ifby original. If the action be by original, then proceed 
as above, and when you have got the order, 
file an appearance with Mr. Adams the filazer, 
pay 25. 6d, and he will make out a  faperſe- 
deas thereon, pay 3s. 104. ſeal 74d. if in 
cuſtody of the ſheriff, if in cuſtody of the 
marſhal, he will certify to him, the ſame as 
by bill, pay him nothing for certificate. 
What will While a treaty ſubſiſts between the plain- 
prevent a fu. tiff and defendant, who is a priſoner, plaintiff 
per/edeas is not obliged to declare within two terms, 
3 Wil. 455. but it muſt be ſhewn that ſuch 
treaty preyented plaintiff from declaring. 
If aſuperſed:- If the defendant ſuperſede for want of pro- 
ar be had be- ceeding before judgment, yet the plaintiff 
fore judg- may, after judgment obtained, take him in 
— execution; but otherwiſe, if defendant ſu- 
plaintiff may . , a 
have execu- Perſede for want of charging in execution, 
tion aliter R. T. 2 Geo. 1, | 
for want of charging in execution. 


M ben intitled for want of proceeding ta 
1 Judgment, &c. | 


Thatforwant And if ſuch plaintiff ſhall declare againſt 
e Fang ug ſuch defendant, a priſoner in cuſtody of the 
judgment, or Marſhal of this court, or any ſheriff or other 
of chargingin officer as aforeſaid remaining, and ſhall not 
execution proceed to trial or e within three 
_ 4.” terms next after ſuch declaration delivered, 


fendant mall (the term in which the declaration ſhall be 
be diſcharged | delivered 


Piiſoners. 


delivered to be accounted one,) or if any 
plaintiff ſhall obtain judgment in the court 
here in any action againſt apy defendant a 
priſoner, and ſhalt not charge the ſaid de- 
fendznt ſo in priſon remaining, in execution 
upon the judgment ſo obtained, within two 
terms next after ſuch judgment ſo had and 
obtained; (the term wherein judgment ſhall 
be obtained, to be reckoned one, ) then ſuch 
defendant ſo in priſon remaining ſhall have 
leave to file common bail, or to ſue out a writ 
of ſuperſedeas out of the court here, according 
to the courſe of this court for his diſcharge 
out of cuſtody aforeſaid, where he ſhall be 
fo detained, to be granted by one of the juſ- 
tices of this court, if cauſe ſhall not be ſhewn 
to the contrary by the plaintiff or his attor- 
ney, upon notice to them or either of them 
given by the attorney for the defendant, and 
oath of the ſaid notice to be made, if the ſaid 
plaintiff ſnall not appear before the judge 
aforeſaid, to hinder filing the common bail 
aforeſaid, or making the aforeſaid writ of /#- 
perſedeas, R. Trin. 2 Geo. 2. 

For the better underſtanding of this rule, 
it may be proper to ſtate the proceedings. 
if the declaration is delivered in Hilary term 
1782, the plaintiff muſt ſign final judgment 
che laſt day of Trinity term, and charge de- 
fendant in execution, the laſt day of Michaelmas 
term. | 


If a writ be ſued out againſt huſband and If writ be a. 


wite, and the wife only be arreſted and de- 
ained in euſtody, ſhe ſhall not be compelled 
{0 put in bail for her huſband, but may file 
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gainit huſ- 


band and wife 
and wife in 
cuſtody, ſhe 


1 ſhall not put in bail for her huſband, 
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440 Puſoners. 

common bail for herſelf, and have a ſuper/e- 
deas for her diſcharge, but if the huſband 
only be - arreſted he ſhall put in bail for his 
wife as well as himſelf. R. Trin. 2 Geo. 2. 
If plaintiffs Plaintiffs proceeded to final judgment in 
become bank. Michaelmas term 1767, the plaintiffs became 
4 jan bankrupts between that and Hilary term, and 
make due the aſſignees ſued a ſcire facias for execution 
diligence to upon the judgment, returnable the 1ſt of Hila- 
charge de- 7y.1768 : The defendant pleaded a plea which 
+; ranting was held bad upon demurrer in ſame term, 
yet if defend- and therefore the defendant prevented him- 
ant prevents ſelf from being charged in execution in Hilary 
it by plea, he term, which might have been done if he had 
Mall not be not pleaded. Now upon motion for a ſuper- 
e. ſedeas, the court held that the bankrupts 
could not charge the defendant in execution 
in Hilary term, becauſe the aſſignees were in- 
titled to the benefit of the judgment, there- 
fore the rule for the ſuperſedeas was diſcharged, 
the aſſignees having made due diligence. 
2 Will. 378. * 5 
If forrender If a defendant ſurrendering himſelf after 
after judg- judgment in diſcharge of his bail, the plain- 
men', putt. tiff muſt charge him in execution in two 
242i rtf in terms (the term wherein he ſurrenders, to be 
2 terms un- accounted one) or he may be diſcharged on 
leſs, Sc. filing common bail, unleſs proceedings be 

| ſtayed by writ of error or injunction. 
Delay by a If defendant delays plaintiff from proceed- 
writ of error. jng by a writ of error, he muſt charge him 
in execution two terms after affirmance, 1n- 
cluding the term in which the judgment 1s 
given. 2 Will. 280. 
If render is in Tf he renders in Eaſter term, and declara- 


Faſter 2 : 3 
aud declare. tion filed of Hilary, (although plaintiff ws 


tion tied cf Hilary, when to ſign final judgment. 


tried 


 Paſſoners 
tried his cauſe), yet he is not bound to ſign 
final judgment, till the laſt day of Trinity 
term: nor to charge him in execution till the 
laſt day of Michaelmas tern. 

To proceed to diſcharge the priſoner for the 
not proceeding to judgment, or charging in 
execution in due time, apply, if the defendant 
is in cuſtody of the ſheriff, to the gaoler for a 
copy of the cauſes he has againſt him, and 
what proceedings have been had with him, 
then take out a ſummons to ſhew cauſe at a 
judge's chambers, which ſerve on the plain- 
tiff's attorney, if he does not attend, you 
will upon the third ſummons have an order 
of courſe, on an affidavit of the fervice and 
due attendance ; but if he ſhould attend, and 
it is a country cauſe at a diſtance, the firſt is 
an order if, within a limited time; giving 
time to the agent to write to his client, and 
then an order abſolute, if no cauſe ſhewn; 
the agents in town generally indorſe the ſum- 
mons, unleſs cauſe ſhewn in a week, Sc. for 
which a fee of 10 5. 6 d. is paid them. 

Upon the order in either caſe being made, 
you then iſſue out a writ of /uper/edeas for 
his diſcharge ; which ſee hereafter. | 

If the defendant 1s in cuſtody of the mar- 
ſhal, then get copy of the cauſes of the clerk 
of the papers, Mr. Vincent, King's Bench priſon, 
takeout ſummons as before, and upon an order 
being obtained, file bail with the clerk of the 
common bails, if by bill, if by original, with 
Mr. Adams, who will give certificate for a diſ- 
charge on bail being filed, or appearance en- 
tered. | 

If the defendant is in the cuſtody of any 
gaoler, Sc. for felony, upon producing your 
affidavit ſworn before a judge, or Mr. Heber- 
den, of the debt, the judge's clerk will give 

VCU 
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442  Paiſoners. 
you an order to detain him, in this caſe you 
file affidavit with Mr. Heberden, and ſue out 
writ as in other matters, pay for the order "43 
take the writ to the ſheriff and leave him the 
original order, pay him 2 s. | 

Yet 5 A. B. plaintiff, 

In the King's Bench and - 
| : | | C. D. defendant. | 
Affidavit of F. G. of &c. gent. maketh oath and faith, | 
ſervice of the that he did, on the —— day of — laſt | | 
— paſt, ſerve a true copy of the ſummons here- 

to annexed, on Mr. H. I. who acts as attor- 
ney or agent for the plaintiff in this cauſe, 
by leaving the ſame at the houſe of the ſaid 
H. I. in ——, with the clerk or ſervant 
there. And this deponent further ſaith, that 
he did alſo ſerve Mr. H. I. with another true 
copy of the ſummons hereto annexed, on 
the —— day of —— laſt, by leaving the 
ſame with the clerk or ſervant of the ſaid 
H. I. at his houſe aforeſaid. And this de- 
ponent did alſo, on the —— day of —— 
laſt, perſonally ſerve the ſaid H. J. with a 
true copy of the ſummons hereto annexed. 
And this deponent did, on the ſeveral days 
mentioned in the ſaid ſummons, duly attend 
at the chambers of the right honourable 
William Earl of Mansfield, in Serjeant's-Inn, 
Chancery-Lane, London, but no one attended 
on behalf of the ſaid plaintiff. 3 

It is very common to ſave this affidavit 

and the three ſummonſes, by getting plain- 
tiff's attorney to go to the chambers; and 
the clerk will make an order upon hearing, 
conſent 105. 64. order 45. If its a country | 
cauſe the order will be ni, unleſs cauſe is 
ſhewn in a week, If its an order %, pay 65. 

7 | Georges 


Puſoners. 


| George the third, Sc. to the ſheriff of Super/edear. 


for not de- 


Kent, greeting, whereas it was lately com- 
manded that you ſhould take Richard Fenn, 
if he might be found in your bailiwick, and 
keep him ſafely, ſo that you might have his 
body before us at Weſtminſter, on Wedneſday 
next, after fifteen days of Eaſter, to anſwer 
to John Denn, in a plea of treſpaſs, and alſo 
to a bill of the ſaid John, to be exhibited 
againſt the ſaid Richard, for one hundred 
pounds upon promiſes, according, Sc. and 
becauſe the ſaid Richard came into our 
court before us, and hath filed common bail 
in the ſaid action, and the ſaid John not hav- 
ing declared againſt him, within two terms 
next after the ſaid taking, therefore we com- 
mand you, that you wholly ceaſe from tak- 
ing, arreſting, or 1mpriſoning, the ſaid 
Richard, or any ways moleſting him on that 


occaſion, and no other; and if you have ta- 


ken him and do detain him, that then you cauſe 
him to be delivered without delay, from the 
priſon wherein he is ſo detained, at your pe- 
ril, Witneſs William, Earl of Mansfeld, at 
Weſtminſter, the nineteenth day of June, in 
the twenty-ſecond year of our reign. 
Stormont and Way. 


Kent (s.) Superſedeas for Richard Fenn Præcipe. 


ats. John Denn. J. Gs attorney. 
Pay ſigning 15. 8 d. ſeal 7 d. ſheriff's fee 
varies: in London and Middleſex 25. 4 d. 

allowing in other counties 65. 8 4. | 
The above ſuperſedeas will do by original, 
only go as far as a plea of treſpaſs, and add, 
* on the caſe on promiſes to the ſaid A. his 
damage of fifty pounds; and becauſe the 
* ſaid Richard came into our court before 
us, and hath appeared in the ſaid action, 
and the ſaid A. not having dedlared, Sc.“ 
"mh 
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and put Mr. Adams's name inſtead of Stor- 


mont and Way's. . 


The like for George the third; c. to the ſheriff of Ox- 


not proceed- 


ing to trial 
and judg- 
ment 


fordſbire, greeting; Whereas A. B. is detain- 


ed in our priſon, under your cuſtody, by 
virtue of a certain writ of latitat, returnable 
on, Cc. to anſwer C. D. in a plea of treſpaſs, 
and alſo to a bill of, Sc. And whereas the 
faid A. afterwards, in Hilary term laſt paſt, 
was charged with a declaration at the ſuit of 
the ſaid C. in the plea aforeſaid : but becauſe 


it appears to us that the ſaid A. hath filed 


For not 


charging de- 


fendant in 
execution. 


For putting 
in good bail. 


common bail to anſwer the ſaid C. in the 
plea aforeſaid, and that the ſaid C. hath not 
proceeded to judgment againſt the ſaid 4. 
within three terms next after the delivery of 
the ſaid declaration, as required by the rules 
of our ſaid court, we command you that you 
wholly ceaſe from taking, c. as in the other. 
George, Sc. as in the other, as far as © plea 
aforeſaid,” then ſay, and becauſe the ſaid C. 
hath not proceeded to charge the faid A. in 
execution, within two terms next after judg- 
ment obtained, according to the rules of our 
ſaid court, before us, we therefore command 
you, that you wholly ceaſe, as in the other, 
Say, (after recital of the writ), and be- 
cauſe it ſuFciently appears to our ſaid court 
before us, that the faid C. hath found ſuffi- 
cient bail, to anſwer the ſaid A. in the plea 
aforeſaid ; therefore we command you, that 
if the ſaid C. is detained in our ſaid priſon 
in your cuſtody, by occaſion of the ſaid ac- 
tion, and no other, then you permit him to 
go at large, as you will anſwer the contraty 


et your peril. Witneſs, Sc. 
Jnſolvent 


- Inſolvent Debtors, | 
How to be diſcharged out of cuſtody. | 


« FF any perſon, ſhall be charged in exe- Debtor | 
« f cution for a ſum not exceeding 10004, — = 
© and ſhall be minded to deliver up to his ny 
« creditor, who ſhall ſo charge him, all his exceeding 
« ęeſtate and effects, towards ſatisfaction of 100 J. Ec. 
<« the debt, ſuch priſoner, before the end 
« of the firſt term which ſhall be next after 
c ſuch priſoner ſhall be charged in execu- 
« tion by his creditor, to exhibit a petition May exhibit 
« to any court of law from whence the pro- 2 Petition to 
« ceſs iſſued, upon which any fuch priſoner *** ft, 
« was or were taken and charged in execu- 
ec tion as aforeſaid, or into the court where 
« any ſuch priſoner ſhall be removed by 
« habeas corpus, or ſhall be charged in cuſto- 
« dy, and ſhall remain 1n the priſon thereof, 
« certifying the cauſe of his impriſonment, Certifying 
« ſetting forth not only a juſt and true account therein the 
f his real and perſonal eſtate, which he or any Fo of his 
ein truſt for him is, was, or were intitled at e 3 1 
* the time of bis petitioning, and of all in- ſchedule of 
e cumbrances, if any there. be, affefting any his real and 
© ſuch real or perſonal eſtate of the perſon ſo as 
e petitioning, but alſo a juſt and true account time af -_ 
cc 7 

of all the real and perſonal eftate which any firſt impriſon- 
« ſuch priſoner, or any perſon in truſt for ment, and the 
Him, or for his uſe, was or were intereſted ſecurities, Sc. 
in, or intitled to, at the time of bis firſt 
« mpriſonment, either in poſſeſſion, reverſion, 
* remainder, or expectancy, to the beſt of his 
belief; and the ſecurities, bonds, notes and 
* books relating thereto, with the names and 

| 7 6% places 


* 
o 
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(c 
Cc 
cc 
cc 
cc 


74 day's pre- ( 
vious notice c. 
of ſuch in- 
tended peti- 
tion to be 
given to the &c 
creditor, or cc 
his attorney, 
at whoſe ſuit 
he 1s charged N 
in execution, c 


With a copy © 
of the ſche- cc 
dule he in- cc 
tends to deli- 
Yer. 


Affidavit of cc 
the ſervice of . 


{ach notice to 
be delivered 


cc 


Jnſolvent Debtors. 
places of abode of the witneſſes. . And be- 
fore any ſuch petition. ſhall be received, 
every ſuch priſoner ſhall give or leave, 
or Cauſe, Sc. unto and for all and every 
the creditors at whoſe ſuit he ſhall ſtand 
charged in execution, or his or her exe- 
cutors, Sc. at his or their uſual place of 
abode, or to or for his attorney or agent 
laſt employed in any ſuch action, in caſe 
any ſuch creditor cannot be met with, 
but not otherwiſe, 14 days at leaſt before 
any ſuch petition ſhall be preſented and 
received, a notice in writing, ſigned with 
the proper name or mark of ſuch priſoner, 
importing therein, that ſuch priſoner doth 
or do intend to petition the court from 
whence the proceſs iſſued, upon which 
he ſtands charged in execution, or into 
the priſon to which any ſuch priſoner ſhall 
have been removed by habeas corpus, or 
ſhall ſtand charged in execution, on any 
judgment, recovered on any bill or decla- 
ration, filed or delivered in any ſuch 
court: and alſo ſetting forth, a ?rue copy 
of the account or ſchedule, including the 
whole real and perſonal eſtate of the perſon 
or perſons ſo deſigning to petition, which be 
doth intend to deliver, (other than and ex- 
cept, the neceſſary wearing apparel and 
bedding of the priſoner, and his, her, or 
their family ; and the tools or inſtruments 


of his trade or calling, not exceeding ten 


pounds in the whole). Affidavit of the 
due ſervice of ſuch notice to be left at the 
ſame time with the petition, and read 
openly, and a rule to be made upon re- 


at ſame time with the petition ; and a rule to be made, &c. 


3 ceiving 


Jnfolvent Debtors. 


4, ceiving the petition, for bringing the 


ce. 


CC 
«cc 


40 
<c 
10 
cc 
cc 
cc 
«c 
cc 
cc 
c 
cc 
«c 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


priſoner into court, and ſummoning the 
creditor to appear perſonally, or by 
attorney, at ſome certain day to be ſpeci- 


in perſon, or by attorney, then upon affi- 


davit of the due ſervice thereof being 


made on him, her, or them, or his, her, 


his, her, or their executors or admini- 
ſtrators cannot be met with, ſuch court 
ſhall, in a ſummary way, examine into 
the matter of every ſuch petition, and hear 
what can or fhall be alledged on either 


fide, for or againſt the diſcharge of any 


ſuch priſoner, who ſhall fo petition, and 
order an aſſignment of his effects. But if 
the creditor ſhew cauſe of diſbelieving his 
oath, and deſire further time for informa- 
tion, the court is to remand the priſoner 
back to a further day, and the creditor 
not appearing, he may be diſcharged, 
unleſs the creditor inſiſt upon his deten- 
tion, and covenant to allow him 25s. and 
44. per week. But upon failure at any 
time 1n the payment thereof, the priſoner, 
upon application to the court, to be dif- 
charged, Sc. Where more creditors than 
one inſiſt on the priſoner's detention, they 


are to pay him each not exceeding 15. 
6 d.“ Se. 14. 
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cc fied; and the creditor appearing or not, Oath being 
| | made of the 
due ſervice of 
the rule, the 


g : A county to exa- 
or their attorney, if any ſuch creditor, mine. 


Priſoners charged in execution in country Priſoners 


and other gaols, diſtant from Weſtminſter charged in 
twenty miles, to proceed in like manner, by 
petition and affidavit; and the court to make 


execution 
the country to 
proceed in 


rule thereupon, for his being brought up like manner 
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The notice, 


Jnſolvent Cebtors. 


to the next aſſizes, and a copy of the rule 
ſerved. on plaintiff, Sc. and upon affidavit 


made of ſuch ſervice, the court to appoint 


a time for hearing the matter of the peti- 
tion, and the creditor appearing thereto or 
not, proof being made of their being duly 
ſerved with the notice, and copy of the 
ſchedule of the priſoner's eſtate, the courr 
to proceed therein in a ſummary way, Se. 
and diſcharge the priſoner. Sec. 15. 

In the King's Bench. A. B. againſt C. D. 

Mr. A. B. 

Take notice that J do intend to petition 
his majeſty's court of King's Bench at Weſt- 
minſter, after the expiration of i4 days next, 
after notice hereof given, [If at the aſſizes 
ſay, for a rule or order that I may be taken 
before his majeſty's juſtices of aſſize, at the 
next aſſizes to be held at in and for the 
county of ] that I may have ſuch relief 
and benefit as I may be intitled unto, by 
virtue of, and under an act of parliament 
made in the 32d year of the reign of his late 
majeſty king George the ſecond, for relief of 
debtors, with reſpect to the impriſonment 
of their perſons, and the following 1s a true 
copy of the ſchedule which I do intend to 
deliver into the ſaid court with my ſaid pe- 
tition, as witneſs my hand this day of 

1781. . 

If there is no ſchedule, then ſay © and 
ce that I ſhall not at the ſame time deliver 
ce in any ſchedule or inventory of any eſtate 
* or effects whatſoever, (having none) ſave 
c and except the wearing apparel and bed- 


« ding of or for me and my family, and the 
e 
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t© todls dr inſtruments of my trade or cal- 
© ling, nor exceeding 10/7. in value in the 
ce whole.“ 5 | 
A ſchedule or inventory of all the eſtate Schedule. 
and effects which I C. D. a. priſoner in exe- 
cution; in the Poultry Compter, London, at 
the ſuir of A. B. or any perſon or perſons in 
truſt for me, was or were poſſeſſed of, or 
intitled unto, at the time of my firſt impri- 
ſonment, at the ſuit of the ſaid A. B. or at 
any time ſince, except the wearing apparel 
and bedding of or for me or my family, and 
the tools or inſtruments of my trade or cal- 
ling, not exceeding 101. in value in the 
whole, to wit, (here ſet forth the inventory) 
To the right honourable William Earl of if 
Mansfield, lord chief juſtice of his ma- 1 
eſty's courts of King's Bench, and the 
juſtices of the ſame court. 
The humble petition of, C. D. 
Sheweth, | 
That your petitioner is a confined priſoner Petition 
in execution, in the Poultry Compter, Londen, 
and was taken in execution the day of 
1782, at the ſuit of A. B. for the 
ſum of 401. debt, and 635. damages, by 
virtue of his majeſty's writ of capias ad ſatis- 
faciendum, iſſuing out of this honourable 
court, as by the certificate hereunto annexed 
appears, | 
That your petitioner humbly apprehends 
ſhe is entitled to the benefit of an act of 
parliament made in the thirty-ſecond year 
of the reign of. his late majeſty king George 
the ſecond, for the relief of debtors, with re- 
ſpect to the impriſonment of their perſons, and 
e g 13 
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Affidavit to 


be annexed. 


Jnſolvent Debtos. 


is willing and deſirous to conform herſelf to 
the directions of the ſaid act of parliament,” | 
That your petitioner hath not at any time 


of this her petition, nor had ſhe at the time 


he was taken in execution, or at any time 
ſince, any debts, eftates or effects whatſo- 
ever, (other than and excepr the neceſſary 
wearing apparel and bedding for herſelf and 
family, and the tools or inſtrunients of her 
trade or calling, not exceeding ten pounds 
in value, in the whole) beſides what is con- 
tained in her ſchedule or inventory hereto 


annexed, 


« Your petitioner therefore moſt hum- 
<«« bly prays the order of this honour- 
able court, directing the keeper of 
de the priſon of the Poultry Compter, 
ce to bring your petitioner into this 
« court, at à day for that purpoſe 
« to be appointed, and the ſaid 
« A. B. then and there to ſhew caufe, 
« if any he hath, againſt your pe- 
<< titioner's diſcharge, and that your 
ce petitioner may have ſuch relief and 
ce benefit as ſhe may be entitled un- 
« to, by virtue of the ſaid act. 

And your petitioner ſpall 
; « ever pray, &c.“ 

J. G. of, &c. gentleman, maketh oath 
and ſaith, that he did ſee C. D. the petition- 
er, in the petition hereto annexed, ſign the 
notice hereto annexed, and that the name 
C. D. ſet and fubſcribed at the foot of the 
ſaid notice, is of the proper hand-writing 
of the ſaid C. D. And this deponent further 


ſaith, that he did ſee the ſaid C. D. alſo gn 
| | E 
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his name at the foot of the ſchedule alſo 
hereto annexed, and that the name C. D. 
ſet and ſubſcribed thereto, is of the proper 
hand-writing of the ſaid C. D. 

The petition and affidavit are to be in- How to pro- 
groſſed on paper without a ſtamp, and of ceed. 
courſe to be ſworn in town before a judge, 
pay nothing; in the country to be ſworn be- 
fore a commiſſioner; annex alſo a copy'of 
the cauſe from the gaoler or marſhal: after | 
affidavit ſworn, leave it at the clerk of the G 
rules, who will give you a rule to bring up 
defendant, and for Ro to appear, ſerve 
copy on plaintiff or leave it at his houſe, and 
alſo on the gaoler, of which make affidavit 
thereof on plain paper, annex the rule to the 
affidavit.— The affidavit only goes to © the 
« ſervice of both” therefore it is a matter of 
courſe, | | 

Morley v. Vaughan. The priſoner had 14 days no- 
given notice in a former term, to be diſcharg- tice even both 
ed purſuant to this act above 14 days, but dans inclu- 
nothing being done therein, by reaſon that pfigner xe 
he had not annexed a ſchedule in the requi- charged upon 
ſite form to the notice (though he had in circumſtan- 
reality no effects); upon this diſcovery, he ces. 
gave anew notice, having then only 13 days 
remaining, unleſs the firit and laſt were both 
included; queſtion was, whether he ſhould 
be diſcharged. Mr. juſtice Yates obſerved, 

that upon returns to writs of mandamus and 
ei. fa's. the rule was, that there muſt be 15 
days between the teſte and return, and yet 

in practice there were only 14 days, one of 

the firſt or laſt always being included; ſo 

upon a ſuperſedeas for want of declaring be- 

G g 2 fore 


5 No Volunteer 
liable to pro- 

ceſs unleſs for 
criminal mat- 
Cer, 


or unleſe for 


a real Gebt of 


201. 


Onth to be 
niade before 


* 5 1 2 * 
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fore the end of two terms, one of the two is 
always included. By analogy therefore to 
theſe inſtances he thought the court might, 
in favor of liberty, make the computation 
in the preſent caſe, ſo as to include one of 
the days: he choſe however to lay hold of 
the circumſtances of the firſt notice, and 
ſaid there was no ſurprize on the plaintiff, 
nor any intention of ſurpriſing him, though 
he acknowledged, that ſtrictly ſpeaking, two 


7:/ufficient notices could not amount to on? 


good one. Mr. juſtice Wiles coming into 


the ſame ſentiment, and plaintiff's attorney 
not diſputing it, the priſoner was diſcharged, 
4 Burr. 2525. | 
a 5 

/A no perſon whatſoever who is 
Fe or {hall be liſted; and who ſhall lift 
© and enter himſelf as a volunteer, in his 
« majeſty's ſervice as a ſoldier, ſhall be 
« liable to be taken out of the ſervice, by 
«© any procels or execution whatſoever, (o- 
« ther than for ſome criminal matter,) unleſs 
« for a real debt, or other juſt cauſe of 
« action ; and unleſs before the taking out 
«© of ſuch proceſs or execution (not being 
« for a criminal matter), the plaintiff or 
<« plaintiffs therein, or ſome other perſon or 
« perſons on his and their behalf, {hall 
«© make affidavit before one or more judge, 
©« Cc. of the Court cf Record, or other court, 
« out of which ſuch proceſs or execution 
„ ſhall iſſue, or before ſome perſon autho- 
c riied to take affidavits in luch courts, 


l,. 
* * —— cc that 


* 


leſs be arreſted, it ſhall be lawful for the 
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that to his or their knowledge the original 
ſum juſtly due and owing to the plaintiff 
or plaintiffs, from the defendant or de- 
fendants, in the action or cauſe of action, 
on which ſuch proceſs ſhall iſſue, or the 
original debt for which ſuch execution 
ſhall be iſſued out, amounts to 20/7. at 
leaſt, over and above all coſts of ſuit in 


the ſame action, or in any other action 


on which the ſame ſhall be grounded; 
a memorandum. of which oath ſhall be A memoran. 
marked on the back of ſuch. proceſs or dum to be 


7 TEE: $4239 oh . a marked on 
writ. And if any perſon ſhall neverthe- fach; 


; 1 | If the debt 
judge of ſuch court, upon complaint there- g nf . 


of made by the party himſelf, or by any mount to 200. 
his ſuperior officer, to examine into the then on com- 
ſame by the oath of the parties or otherwiſe, Plaint to be 
and by warrant, under his or their hands diſcharged. 
and ſeals, ro diſcharge ſuch ſoldier fo ar- 


reſted contrary to the intent of this act, 


without paying any fee or fees, upon due 

proof made before him or them, that ſuch 

ſoldier: ſo arreſted was legally inhſted as 

a ſoldier in his majeſty's ſervice, and ar- 

reſted contrary to the intent of this act; 

and alſoto award to the party ſo complain- 

ing, ſuch coſts as ſuch judge ſhall think 
reaſonable.” Stat. 22 Geo. 3. c. 4. ſect. 65. 

That it ſhall and may be lawful to and for Plaintiff may 


any plainiff Or Plaintiffs, upon notice firſt upon notice 


given in writing, of the cauſe of action to 


given, file 
common bail, 


ſuch perſon or perſons ſo entered, or left at ang proceed 
% * a « procecr 

his or their laſt place of reſidence, before ſuch to judgment 

liſting, to file a common appearance in any for any debt, 

action, to be brought for or upon account 

of any debt whatſoever, ſo as to entitle ſuch 


G g3 plaintiff 
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Soldiers. 
plaintiff to proceed therein to judgment and 
outlawry, and to have an execution there- 
upon, other than againſt the body or bodies 
of him or them ſo liſted as aforeſaid. F. 66. 


Proceedings by Habeas Coſpus. 


HERE. are ſeveral writs of habeas cor- 
pus, to which the ſubject is intitled by 
common right, when he is deprived of his 
liberty : But the great and efficacious writ, 


in all manner of illegal confinement, is that 


of habeas corpus ad ſubjiciendum ; directed to 
the perſon detaining another, and command- 
ing him to produce the body of the priſoner, 
with the day and cauſe of his caption and de- 
tention, ad faciendum, ſubjiciendum, et reci- 


piendum, to do, ſubmit to, and receive what- 


ſoever the judge or court awarding ſuch writ 
ſhall conſider in that behalf. State Trials, 


vol. 8. 142. | 


To aſſert an abſolute exemption from im- 
priſonment in all caſes, is inconſiſtent with 
every idea of law and political ſociety, and, 
in the end, would deſtroy all civil liberty, by 
rendering it's protection impoſſible: but the 
glory of the Engliſh law conſiſts in clearly 
defining the times, the cauſes, and the ex- 
tent, when, wherefore, and to what degree, 
the impriſonment of the fubject may be law- 
ful. This it is which induces the abſolute 
neceſſity of expreſſing upon every commit- 
ment, the reaſon for which it is made: That 
the court upon an habeas corpus may examine 
into its validity; and according to the cir- 

cumſtance 


Habeas Coppus. 
cumſtance of the caſe may diſcharge, admit 
to bail, or remand the priſoner. 


435 


Great delays were made in granting this Delays made 


writ, becauſe the judges who had authority 
to iſſue it, pretended to have power either to 
grant or deny it; not only that, but the 
party impriſoning was at liberty to delay 
his obedience to the firſt writ, and might 
wait till a ſecond and third, called an alias 
and pluries, were iſſued, before he produced 
the party; and many other vexatious ſhifts 
were practiſed to detain priſoners in cuſ- 
tody, particularly ſtate priſoners. State Trials, 
vol 7. 136. | | 

This oppreſſion gave birth to the famous 
| habeas corpus act, 31 Car. 2. c. 2. which is 
frequently conſidered as another magua char- 
ta of the kingdom; and by conſequence has 
alſo, in ſubſequent times, reduced the method 
of proceeding on theſe writs (though not 
within the reach of that ſtatute, but iſſuing 
merely at the common law) to the true 
ſtandard of law and liberty. 3 Black. Com. 
135. 

This ſtatute has remedied every inconve- 
nience the priſoner was ſubject to, for if not 
obeyed within a reaſonable time, the officer 
or ſheriff is ſubject to a large penalty, beſides 
an attachment for his contempt of the court 
from whence it iſſued. | 

But as this is a writ iſſuing on the 


crown fide of this court, and as this is 744 /=cierd.. 


only the practical part of the civil fide, we 
mult beg leave to refer the reader to the 
learned Mr. Juſtice Blackſtone's commen- 
tarics, and the ſtatute for the further expla- 

Geg4 nation 
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nation and particulars of it, and proceed to 


ſnew how the body may be removed from 
the impriſonment in a common gaol, or 
ſpunging-houſe, where he is detained by civil 
proceſs; therefore if the defendant be de- 
tained either on a writ iſſued out of the Com- 
mon Pleas, or by a plaint iſſued out of the in- 
ferior courts, as the mayor, or ſheriff's court 
London, and wiſhes to receive the benefit of 
the priſon of this court, which is both airy 
and wholeſome, he may, by getting a credi- 
tor to make affidavit of a debt of 10 J. or 
upwards in this court, iſſue out a writ there- 
on, and bring a habeas corpus ad faciendum 
ct recipiendum, which is commonly denomi- 
nated a habens corpus cum cauſu, becauſe it 
commands the ſheriff or perfon in whoſe cuſ- 
tody he is, to bring him before the chief 
Juſtice therein named, or, in his abſence, any 
other juſtice of the ſame court, together with 
the day and cauſe of his caption and detainer, 
to do and receive whatſoever he ſhall conſi- 
der of him in that behalf; who upon read- 
ing the cauſes returned, will of courſe com- 
mit him to the King's-Bench priſon : But if 
he be already in cuſtody, by virtue of a writ 
iſſued out of this court, he may have this 
writ in the firſt inſtance to go to that priſon. 

This writ, in the ;th year of the reign of 
Charles the ſecond, could not be had return- 
able immediately, or in the vacation, unleſs 
the party was in priſon in London or Midale- 


ſex, or in order to deliver him over in dil- 


charge of his bail a; but ſince the ſtatute of 
Milliam the third, which gave liberty to 3 
plaintiff (inſtead of bringing his priſoner ” 

this 
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this court at the great expence of the writ of 
habeas corpus ad reſpondengum,) to charge him 
with a declaration in priſon, this court has 
determined, that in all civil ſuits, this writ 
may be had returnable immediately, before a 
judge at his chambers, and may now be ſued 
out, without any previous motion _ made. 
3 Burr. 1876. And that if the ſheriff, &c. 
do not obèy it in convenient time, he will not 
only be ſubject to the penalties in the 31 Car. 
2. but to an attachment for his contempr, 
that ſort of puniſhment being the ſpirit of 
the act of parliament. 2 Burr. $54. 

To proceed therefore regularly to obtain 
this writ, we muſt firſt mew how to remove 
the body that is in cuſtody, either by proceſs 
out of this court, the Common Pleas, or any - 
inferior juriſdiction, and afterwards how the 

cauſe may be removed, if the defendant does 


not wiſh to be decided by the inferior ju- 
riſdiction. 


How to remove the Body from the Cuf- 


tody of the Sheriff, to the Ng 9— 
Bench Priſon. 


If the defendant be detained on a writ out If def-ndant 
of the Common Pleas, and wiſhes to go to be detained 
the King's-Bench priſon, he muſt get a writ — 
ſued our of this court for 104. or upwards, Cn 
to warrant his going by habeas corpus; in 
that caſe an affidavit is made of the debt, 
and a writ ſued out and left with the habeas 
corpus, at the ſheriff's office. 

If he is in cuſtody in an inferior juriſdic- If in an infe- 
tion, as the ſheriff's court of London, Sc. rior juriſdic- 
A he may, by having a like writ ſued tion. 


Out 
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out in this court, be removed to the faid 
priſon. 
But if in cuſ- But if in euſtody already upon a writ iſſued 
tody already. out of this court, an habeas corpus may be 
ſued out in the firit inſtance, and left with the 
ſheriff, 


How to fue out a Habeas Corpus, 


The habeas corpus is now printed on a 5 ;, 
ſtamp, and may be had at the ſtationers in 
blank, but in caſe it's not to be had, I ſhall 
here inſert the form thereof, which is as 

T 3 
George, Sc. to the ſnheriffs of London, greet- 
ing. We command you, that you have the 
body of C. D. detained in our priſon under 
your cuſtody, as it is ſaid, under ſafe and 
ſecure conduct, together with the day and 
cauſe of his being taken and detained, by 
whatſoever name he ſhall be called in the 
ſame, before our right truſty and well be- 
Toved William Earl of Mansfield, our chiet 
Juſtice aſſigned to hold pleas in our court be- 
Habeas coy- fore us, at his chambers, ſituate in Serjeant's 
pus. Inn, Cbancery- lane, immediately after the re- 
| cieipt of this writ, to do and receive all and 
ſingular thoſe things, which our ſaid chief 
Juſtice ſhall then and there conſider of him, 
in this behalf, and have there then this writ. 
Witneſs William Earl of Mansfield, at Meſt- 
minſter, the nineteenth day of Inne, in the 
twenty ſecond year of our reign. | 
Stormont and Way. 


7. K. attorney. 


Londen, 
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London, hab. corp. for. C. D. to do and re- p,ecipe. 
ceive rel ble immediately. 3 
This you take to Mr. Heberden, pay fign- a 
ing 6d. 8 d. if in term, if in vacation 7 5. 4 
| v7 ſeal 7 d. take ſame to the ſheriff's office 
in the Poultry or H#oodftreet, where the action 
is, who will return ſame, pay for a mi/tarus extra l 
there 25. 4 d. if in Middleſex, take it to the | 
ſheriff's office in Took's Court, Curſitor Street. f 
Though this writ. is returnable before the Any judge | 
chief juſtice, yet any other of the judges may may commit, 
commit the priſoner to the King's Bench. 
When the ſheriff has returned your writ, How to pro- 
an officer will take him to a judge's cham- ceed after 
bers, get a tipſtaff and he will then commit Pin "M 
the defendant, pay officer 10s. 64, tipſtaff rig. 
109. 6 4. judges clerk, 8 5. 67. 
If the habeas corpus be in Middleſex or Lon- Fees to the 
don, pay ſheriff g.s. 4 4. for the firſt action, ſheriffs. 
29. 44. for every other; and if the defendant 
is in Newgate, 2 5. 4 d. for warrant to deliver. | 
If it be from the palace court pay 5 5. for Ditto Palace 
allowing, and 4 d. for the jurat.  _ + Court. 
The above form will do for all counties, The form of 
only direct it to the ſheriff, in whoſe cuſtody de, Wit l 


08 do in all coun- 
the defendant is in. ties. 


If you remove a perſon from the country, Pees in the 
the ſheriff is paid 1 s. per mile for bringing country. 
him to town, and the judge will not (it 1s . 
ſaid) commit the defendant, unleſs the ſum | 
is paid: But the officer muſt ebey the writ, | 
though the priſoner refuſe to pay his fees, for 
he has another remedy for them. 2 Str. 814. 

Every priſoner who ſhall be committed Priſoners 
„to the cuſtody of the marſhal of this mitted to 


: remain for 2 
days, notwithſtanding any other writ of ha, corp. 


©« court 


>< 
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e court, by virtue of any writ of habeas oy. 
« pus ad ręſpondend. or ad faciend. et recipiend. 
| ſhall remain in actual cuſtody of the ſaid 
* marſhal by the ſpace of 2 days, next after 
« ſuch committal of ſuch priſoner to the 
« ſaid marſhal, notwithſtanding any other 
ce writ of Ha. corp. iſſuing out of any other 
« court to the ſaid marſhal delivered and al- 
ee lowed. R. H. 5 V. & M. 
Defendant in If the defendant be returned in cuſtody on 
cuſtody not to a habeas corpus or cepi corpus, he is not to be 


be diſcharged diſcharged until he perfects | his ball. 


till bail per- 


fected. | 
How to remove "the Cauſe Fools the 


Inferior 10 ourts, 


Before we proceed to ſhew the mode how 
to remove the cauſe, it may be proper to 
ſtate the ſeveral acts of parliament relating 
thereto; and firſt the act of 21 Fac. I. c. 23. 
being an act to avoid vexatious delays by 
removal of frivolous cauſes; it is enacted, 

c that where the judge of an inferior court 
« is a barriſter of three years ſtanding, 
© no cauſe ſhall be removed from thence by 
« habeas corpus or other writ, after iſſue or 
«© demurrer deliberately joined. Se, 6. 

c That no cauſe, if once remanded to the 
ce inferior court by writ of procedendo or 
c otherwiſe, ſhall never afterwards be again 
« removed. dee 3. 

« And that no cauſe ſhall be removed at 
ec all, if the debt or damages laid in the de- 
« claration do not amount to the ſum of 
ce c/,” But an expedient having been found 
out to elude the latter branch of the ſtature, 

by 
2 
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by procuring a nominal plaintiff to bring 
another action for 5 J. or upwards, (and then 
by the courſe of the court the habeas corpus 
removed both actions together), it is there- 
fore, by ſtatute 12 Geo. 1. c. 29. Seff, 3. 
enacted, © That the inferior court may pro- 
« ceed in ſuch actions as are under the value 
e T6 notwithſtanding other actions may 
{© be brought againſt the ſaid defendant to a 
greater amount.“ 

And in order to prevent delays being Writ of Ja. 
made in trying cauſes in inferior courts, e be 
which were frequently practiſed, by the 43 I 
EL c. 5. it is enacted, © that ſuch writ of vors om! © 
e habeas corpus ſhall be delivered to the 
judge, before that the jury have appeared, 
ec and one of them {worn to try the caule.” 
elt. 2. 1 | 

By the 19 Geo. 3. c. 70. Se. 6. it is enacted, No cauſe un- 
« that no cauſe, where the cauſe of action der 104. to be 
„ ſhall not amount to the ſum of 107. or „ 
* upwards, ſhall be removed or removeable court, unleſs 
* into any ſuperior court, by any writ of bail be given 
« habeas corpus, or otherwiſe, unleſs the de- fer the debt, 
e fendant who ſhall be deſirous of removing? 

* ſuch cauſe, ſhall enter into recognizance 
* for the payment of the debt and coſts, in 
* caſe judgment ſhall paſs againſt him as in 
cc Sec. "For 
Buy ect. 4. it is enacted, © that in all caſes If judgment 
* where final judgment ſhall be obtained in be obtained in 
any action or ſuit in any inferior court of RO 

. | t, and the 
record, it ſhall and may be lawful to and defendant 
for any of his majeſty's courts of record at cannot be 
* Weſtminſter, upon affidavit made and filed found, how to 
therein, of ſuch judgment being obtained, Proceed. 

and 


— — — 2 


conditions, 
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and of diligent ſearch and inquiry having 
been made after the perſon or perſons of 
the defendant or defendants, or his, her, or 
their effects, and of execution having iſſued 
againſt the perſon or perſons, or effects 
« of the geben nt or defendants, are not to 
be found within the juriſdiction of ſuch 
inferior courts, which affidavit may be 
made before a judge or commiſſioner 
authoriſed to take affidavits, and ſuch ſu- 
perior courts to cauſe the record of the 
ſaid judgment to be removed into ſuch 
ſuperior court, to iſſue writs of execution 
thereupon to the ſheriff of any county, 
city, liberty or place, againſt the perſon 
or perſons, or effects of the defendant or 
defendants, in the ſame manner as upon 
judgments obtained in the ſaid courts at 
Weſtuinſter; and the ſheriff, upon every 
ſuch execution, ſhall, and he is hereby au- 
« thoriſed to detain the defendant or de- 
fendants, until the ſum of 20 5s. be paid to 
him, or levy the ſame out of the effects, 
according to the nature of the execution, 
ce for the extraordinary coſts of the plaintiff 
© or plaintiffs in the inferior court, ſubſe- 
e quent to the ſaid judgment, and of the ex- 
c ecution in the ſuperior court, over and 
ce above the money for which ſuch execution 
| cc ſhall be iſſued.” | 
Upon what ce That no execution ſhall be ſtayed or 
—_—_— delayed upon, or by any writ of error, or 
ſhall be ſtayed /#p27/edeas thereon to be ſued, for the re- 
upon any writ © verſing of any judgment given, or to be 
of error, &c. | ; 
for reverſing judgment given in an inferior court where the damages 
are under 104. 3 & given 
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© given, in any inferior court of record, 
@ where the damages are under 107. unleſs 
« ſuch perſon or perſons, in whoſe name or 
« names ſuch writ of error ſhall be brought, 
« with two ſufficient ſureties, ſuch as the 
« court (wherein ſuch judgment is or ſhall 
« be given) ſhall allow of, ſhall firſt, before 
« ſuch ſtay made, or ſuper/edeas to be award- 
« ed, be bound unto the party for whom 
« any ſuch judgment is or ſhall be given by 
* recognizance, to be acknowledged in the 
« ſame court in double the ſum adjudged to 
« be recovered by the ſaid former judgment, 
« to proſecute the ſaid writ of error, with ef- 
« fe&, and alſo to ſatisfy and pay (if the 
« ſaid judgment be affirmed, or the ſaid writ 
« of error be nonproſſed) all and ſingular the 
ee debt, den and coſts, adjudged, or to 
be adjudged, and all coſts and damages to 
be awarded for the ſame delaying of exe- 
« cution.” SeF. 5. 

George the third, Sc. To the ſheriffs of Habeas corpus 
London, greeting: We command you that to remove the 
you have the body of C. D. detained in our e. 
priſon under your cuſtody, as it is ſaid, 
under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and 
detained, by whatſoever name he ſhall be | 
called in the ſame, before our right truſty | 
and well-beloved Milliam Earl of Mansfield, 
our chief juſtice, aſſigned to hold pleas in 
our court before us, at his chambers ſituate 
in Serjeants inn, Chancery-lane, immediately 
after the receipt of this writ, to do and re- 
ceive all and ſingular thoſe things, which 
Yo our ſaid chief juſtice ſhall then and there 
| conſider 
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To bear Yefle 


in term. 


Præcipe. 


How to pro- 
ceed before 
allowances to 
be made of 
habeas corpus. 


How to pro- 
ceed after the 
allowance. 
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conſider of in this behalf, and have there 
then this writ. Witneſs William Earl of 
Mansfeld, at Weſtminſter, the 19th day of 
June, in the 22d year of our reign. 
5 Stormont and Way. 
| London, Ha. Corp. for C. D. to do and 
receive returnable immediately; 
fg” T. K. attorney. 

To be taken to Mr. Heberden, pay ſign- 
ing, in term, 65. 8 d. in vacation, 7 s. 104, 
ſeal 7 d. take ſame to the office where the 
action is entered, and if but one cauſe, and 
above 10 J. pay 45. 10 d. for the allowance, 
fee to the judge, 25. 4d. Y 

If it be brought to remove a cauſe out of 
the inferior court, under 10 7. then bail muſt 
be put in, and two days notice excluſive 
given for their coming, into the court below, 
and becoming bail for the defendant, in 
order that the plaintiff's attorney may have 
an opportunity of inquiring into their ſuf- 
ficiency, and upon their entering into a re- 
cognizance, before the judge, for the pay- 
ment of the debt and coſts, then the judge 
will order the allowance of the writ. 

Upon the bail being allowed in the court 
below, the firit ſtep the plaintiff's attorney 
takes, is to apply to a judge of the court 
where the cauſe is removed, for a rule for 
the defendant to put in bail thereon within 
four days if in term, if in vacation, fix days, 
pay for ſame in term, 15. in vacation, 25. 
Serve defendant's attorney with a cop) 
thereof, and if he does not put in ball 
within the four or ſix days next after ſervice, 


nor take out a ſummons for him to = , 
: F J:1: 
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bail, (which he may do), then the plaintiff 
may iſſue out a writ. of procedendo, K. H. 


10 V. 3. R. Mich. 16 Car. 2. | 


But if he put in bail, then he muſt apply To 2 . 
to the ſheriff for a return to the habeas g LIEUT lot 
- Þ 2 as CET Fo 
corpus, for until that be returned no ball © 7 


can be put in. R. M. 1651. Hil. 10 W. 
3. as it may appear what the cauſes are, for 


which defendant 1s detained. 


Therefore when you have got habeas corpus 
returned, annex a bail-piecc thereto, and fill 
it up thus: 9975 


king George III. 


to wit, Leas corpus. 


To John Doe, of London, gentleman, 
and 

| Richard Roe, of the ſame place, 

gentleman, 


G. T. attorney. 
At the ſuit of the plaintiff 
in the plaint. 


Take the bail and Habeas corpus to a 

judge's chambers, who will enter them into 

the following recognizance, if above 104. 

Lou do jointly and ſeverally , under- Recopni»zn- 
take, that if the defendant be condemned ces of ba ca 
at the ſuit of the plaintiff (or plaintiffs) in? . 

the plaint, that he ſhall ſatisfy the coſts 

and condemnation, or render himſelf to 

© the cuſtody of the Marſhal of the Mar- 


cc 3 * , 
foalſra of the court of King's Bench, or 


cc 
cc 


cc 


Hh 4 


| Trinity Term, in the 22d year of the reign of 
Stormont and Hay 


London. | A. B. is delivered on bail upon a Ha- 


\ 


GU 


Ball-piece on 


— — rn nr rn 
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„e you will do it for him. K. J. 8 V. 4, 
« It under 101. vide Stat. 19 Geo. 3. c. 70.“ 
Pay, in term, 45. in vacation, 65. notice 
is to be given forthwith to the plaintiff's 
attorney, of the names and addition of the 
bail, the time when, and the judge beſore 
whom the ſame is put in. X. M. 1654. 
ekt. 8. | | 
John Denn, plaintiff, 
In the King's Bench. ' and 
A. B. defendant. 
Notice of bail Take notice that ſpecial bail was this day 
ing put in, put in, upon the habeas corpus in this cauſe, 
before the honorable Mr. Juſtice Buller, at 
his chambers in Serjeants-inn, Chancery-lane, 
London, and the names are Fohn Doe, of 
London, gentleman, and Richard Roe, of the 
tame place, gentleman. Dated, Oe. 
Yours, Sc. 
R. C. defendant's attorney. 
To Mr. R. Z. attorney for the plaintiff. 
If the plaintiff's attorney does not like the 
dail, he may, inſtead of entering the ex- 
ception, (as in common caſes), apply to the 
judge for a rule ſor better bail, which is return- 
able within four days next after ſervice, a 
copy of which is to be ſeved on the attorney 
ior the defendant : If the bail do not juſtify 
withia the four days (provided there are 
four days in the term left) then a procedendo 
may be ſigned, but if there are not four 
days in term, then upon the defendant's 
Siving notice to juſtify the firſt day of the 
ext term, before the rule expires, and jut- 
tifics the ſame on that day, no proceden.s 
can iſſue. 5 | 
if 
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If the plaintiff does not except againſt the Exception to 
bail by taking out ſuch rule within 28 days be within 28 


after the putting in thereof, then the bail- 4 
piece ſhall be filed by the defendant's attor- 
ney, within four days next after the end of 


the 28 days, under the penalty of 5 5. to the 


box. R. M. 16 Car. 2. and for the ſecond 
offence to be ſtruck off the rule. 

Take notice that the bail already put in Notice of 
for the defendant in this cauſe, upon the juſtifcation. 
writ of habeas corpus, and of whom you have 
had notice, will, on Monday next, juſtify 
themſelves in open court, Weſtminſter- hall, 
in the county of Middleſex, as good bail for 
the ſaid defendant. Yours, Oc. 

| R. C. defendant's attorney. 
To Mr. R. TJ. attorney for the plaintiff. 

This notice muſt be given two days ex- When to be 
cluſive of the day of juſtification, and de- Sen. 
tendant may add to the bail already put in, 
new bail, and juſtify as in other caſes; Make 
aFidcavit of the ſervice thereof, and give 
brief to counſe] to move to juſtify; fee 
10s. 6 4. court fees 9s. 64. rule for allow- 


ance 5. ſerve copy thereof on plaintiff's 
attorney. 


The bail are liable to all the actions men- Bail liable te 


tioned in the return of the habeas corpus, all actions. 
wherein the plaintiff ſhall declare within 

two terms. Farc. 2. And if there 

be more cauſes than one returned in the 

habeas corpus, bail muſt in that caſe be put 

in for the whole. Safk. 352. 


The defendant cannot nonpros the plaintiff Cannot fign a 
for want of a declaration, he not being *r. 


H h 2 bound 
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Declaration. 


Fenus. 


Within what 
time defend- 
ant is to 
plead. 


No impar- 


33 5 
13,7 CE = 
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bound to follow the defendant. Rule Hi]. 
2. | | 

After defendant has juſtified his bail, the 
plaintiff may declare in chief againſt the de- 
fendant, or he may declare de bene eſe, as 
ſoon as bail 1s put in above, and all the pro- 
ceedings are de novo, for the record is not 
removed on a h:beas corpus, as it is on a 
certiorari. Salk. 352. But ſuch declaration 
muſt be delivered within two terms. RK. 
Mich. 16 Car. 2, And defendant is not 
bound to plead to a declaration afterwards, 
Ihid. ST 

Declare againſt the defendant as in the 
cuſtody of the Marſhal, therefore there needs 
no form of ſuch declaration. 

If a cauſe be removed by habeas corpus, 
out of the courts of Canterbury, Southampton, 
Hull, Litchfield, or Pool, and the action be 
tranſitory, 1t muſt be laid in the county 
wherein fuch city or town is, as Kent, South- 
ampten, York, Stafjord, or Dorſet. K. M. 
1654. held. g. 

Within what time defendant is to plead. — 
Certain times are mentioned in Harriſon and 


Richardſon's Practice for pleading upon a 


habeas corpus; but I take it to be the ſet- 
tled practice now, that he muſt plead the 
ſame as mentioned in the rule. Trin. 5 & 6 
Geo. 2. fee the note in R. Hill. 2 ac. 2. to 
warrant this opinion. | | 

If defendant lives within 20 miles of Lou 
don, four days, if above, eight days, and the 
defendant has no imparlance allowed him 
upon a habeas corpas, although declaration be 
not delivered in time, 


The 
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The reſt of the proceedings are as in com- 
mon caſes. | 


Procedendo. 


If the defendant does not put in or juſtify Procedende. 
his bail in due time, as beforeſaid, then ifſue 
the following writ of procedendo. 

George the third, Sc. To the ſheriffs of 
Landon, greeting: Although we lately by 
our writ commanded you, that you ſhould 
have the body of C. D. detained in our priſon 
under your cuſtody, as it was ſaid, under ſafe 
and ſecure conduct, together with the day 
and cauſe of his being taken and detained, 
by whatſoever name the ſaid C. D. might be 
called in the ſame, before our right truſty 
and well beloved //I/:am Earl of Mansfeld, 
our chief juſtice, aſſigned to hold pleas in 
our court before us, at his chambers in Ser- 
 jeants-inn, Chancery-lane, immediately after 
the receipt of that writ, to do and receive all 
and ſingular thoſe things which our ſaid 
chief juſtice ſhould then and there conſider of 
him in that behalf; yet we being now 
moved with certain cauſes in our court be- 
fore us, command you, and every of you, that % 
in all plaints and ſuits againſt the ſaid C. D. f 
at the ſuit of A. B. in our court before you, q 
or any of you, now depending undetermined, ö 
you proceed with what ſpeed you can, in { 
ſuch manner, according to the law and cuſ- 
tom of our kingdom of England, as you 7 
thall fee proper, our ſaid writ to you firſt [ 
thereupon directed to the contrary in any N 
wiſe notwithſtanding. Witneſs William Ear! 1 

 < of 
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of Mangield, at Weſtminſter, the day of 
in the 22d year of our reign. 
Stormont and Way. 
Præcipe. London, Procedendo for A. B. againſt C. D. 
I. K. attorney; pay ſigning 5s. 8 d. with 
Mr. Heberden, ſeal 7 d. allowing 65. 10 d. 
attorney's fee 35. 4d. in the court below, 


Directions to the inferior Courts. 


As a habeas corpus, and procedendo, muſt be di- 
rected properly to the inferior courts, ſuch of them as { 


tes come. collect are as follow - 


Lb; To the mayor, aldermen, and fheriffs of London. 
Sherifts court of 70 the ſheriffs of the city of London. 

dit to. T. h 0 4 l, W ſt 
Marſhalſea. To the judges of our court of our palace of Weſt— 
| minſter, and to each of them, greeting. 

If in'ſheriffs If it's in the ſheriff court in any county, direct it to 
court in the a . , 

nie, the ſheriff, as Middleſex, Berks, Oxford, &c. 
Stepney. To the ſteward of our court of record, within the 


manors of Stepney and Hackney, in the county of Mid- 
dleſex, hamlets and liberties of the ſame, and alſo to the 
high bailiff of the ſaid liberty, and to either of them. 


Marſhal. To the marſhal of our Marſhalſea before us. 

Warden of the 1 A 

Fleet. To the warden of our priſon of the Fleet. 

Erifol. To the mayor, aldermen, and ſheriffs of the city of 


Briſtol, and to the mayor and conſtables, Keepers of the 
ſtaple of the ſame city, and alſo io the bailiffs, mayor and 
conmunity of the ſame city, in their court of Tolſey. 


Path. To the mayor, recorder, aldermen, and juſtices of the 

| city of Bath, in the county of Somerſet, and to every of 
them, 

Bedford. To the mayor, aldermen, burgeſſes, and recorder of the 
torun of Bedford, in the county of Bedford. 

Beverley. To the mayor, aldermen, and burgelſes of the town of 


Beverley, in the county of York. : 
Buckingham. To the bailiff and burgeſſes of the town of Bucking- 

ham, in the county of Buckingham. | 
Bury St. Ed- To the mayor, recorder, and burgeſſes of the borough 


monds. Bury Saint Edmond, ix the county of Suffolk. - 
0 
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y the mayer and bailiffs of the town of Cambridge. Cmbridge. 

T1 the ſteward of the liberty of Thomas by Divine Canterbury. 
Providence, archbiſhop of Canterbury, in the court of 
his palace within the city of Canterbury. | 

To the mayor and bailiffs of our city of Exeter, in Exeter. 
the county of Devon, and to the bailiffs, citizens, and 
provoſts, of the ſame city. 

To the mayor, alllermen and citizens of the city of Hereford. 
Hereford. | 

To the mayor and capital burgeſſes of the byrough of Hertford. 
Hertford, in the county of Hertford, and aiſo to the 
fteward of our court of record there. 

To the mayor and fheriffs of our torun and county of Kirgton upon 
Kingſton upon Hull, in the county of York. Hull. 

To the bailiffs and ſteward of our court of our town Ditto upon 
cf Kingſton upon Thames; and in the abſence of the Thames 
faid leward, to the bailiffs and recorder of the ſame toꝛun, 
or any two of them. 

To the mayor, ſheriffs and citizens, of the city of Lincoln. 
Lincoln. 

To the bailiffs, burgeſſes and citizens of the city of Litchfield. 
Litchfield. 

| To the mayor and recorder of our town or borough of Kings Lynn. 
King's Lynn in the county Norfolk. 

To the jteward of the dean and chapter of the colle- St. Martin's le 
giate church of Saint Peter Weſtminſter, of the Grands 
court of their liberty or precmets of Saint Martins the 
Great in London, and to the conſtables there. 

To the mayor, aldermen and burgeſſes of the borough Newbery. 
of Newbery, in the county of Berks. 

To the mayor and bailiffs of the tan and borough of Northampton. 
Northampton, in the county of Northampton. 

| To the mayor, aldermen, and fheriffs of the county of Norwich. 
the city of Norwich, | 

To the mayor and bailiffs of the city of Oxford, in Oxfard. 
the county of Oxford. 

To the mayor, aldermen, and burgeſſ*s of the tan of Poritmontt, 
Portſmouth. | 


To the mayor and bailiffs of our teten 4%, South- Southamyrons 
ampton, 
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Taunton. 


Thetford. 


Wells. 
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Ha. cor. ad 
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Habeas Cozpus. 

To the bailiff of the reverend father in Chriſt, 
bord biſhop of Wincheſter, of his liberty of Taunton, 
and Taunton Dean, in the county of Somerſet. 

To the mayor and recorder of our borough of Thet- 
ford, in the county of Norfolk. 

Wells, borough or city. To the ſteward or bailiff 
of our court of our pleas, granted to the reverend father 
2 Chriſt, Lijop of Bath and Wells, held at the 
Guildhall, within the city and berough of Wells, in 
the county of Somerſet. 

To the mayor of the town of New Woodſtock, in 
the county of Oxford. 

Fo the mayor, recerder and aldermen, of our city of 
Worceſter, aud to every, &c. 

To the mayor, aldermen, and fheriffs, of the city of 
York. 


This writ alſo is iſſued where a witneſs is 


* confined in priſon, directed to the marſhal, 


ſheriff, Cc. in order to bring him be- 
fore the court where the cauſe is to be 


tried, to give evidence on the part of the 


perſon who ſues it out, and 1s called an 
habeas corpus ad teſiificandiym, the form of 
which, and the mode of obtaining it, /ce p. 
211. 

It is alfo made ule of by a plaintiff in this 
court, where his priſoner has removed him- 
ſelf after declaration to the Fleet Priſon, in 
order to bring him here, to charge him in 
execution upon judgment obtained, and it 
is called an habeas corpus ad ſeotisfaciendum, 
to ſatisfy or make ſatisfaction to the plaintiff 


the debt and damages by him recovered ; 


which being obeyed, the court commit him 
again to the cuſtody of the Marſhal, there to 
remain until he make ſatisfaction. 

This writ is always made returnable on a 


day certain, as the priſoner cannot be _ 
| | mitte 


Habeas Corpus. 


mitted in execution but by the court, whilſt 
they are fitting : The form of which is as 


foliows, 

Ba. corp. ad fatisfa. 
in caſe, | | 

George, &c. To the 
warden of the priſon 
of the Fleet, greeting: 
We command you, 
that you have before 
us at Weſtminſter, on 
Medneſday next, after 
the morrow of All 
Souls, the body of C. D. 
under ſafe and ſecure 
conduct, detained in 
our priſon under your 
cuſtody as we are in- 
formed, together with 
the day and cauſe of 
his being taken and 
detained by whatſo- 
ever name the ſaid 
C. D. is there known, 
to ſatisfy A. B. 251. 
for hisdamages, which 
he ſuſtained, as well 
by not perſorming 
certain promiſes and 
undertakings lately 
made by the ſaid C. 
to the ſaid A. at Meſt- 
minſter, in the county 
of Miadlęſex, as for 
his coſts, | 


Ha. corp. ad ſatisſa. 
. 

George, &c. To the 
warden of the priſon 
of the Fleet, greeting: 
We command you, 
that you have before 
us at Weſtminſter, on 
Wedneſday next, after 
the morrow of All 
Souls, the body of C. D. 
under ſafe and ſecure 
conduct, detained in 
our priſon under your 


cuſtody as we are in- 


formed,together with 
the day and cauſe of 
his being taken and 
detained. To fatisfy 


A. B. as well a certain 


debt of 257. which 
the ſaid A. B. in our 
court, before us at 
Weſtminſter, recover- 
ed againſt the ſaid 
C. D. as alſo 101. for 


his damages which 


he ſuſtained by rea- 
ſon of the detaining 
the ſaid debt, as for 
his coſts, | 


And 
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Habeas Cozpus. 


And charges by him laid out, about his 
ſuit, in that behalf whereof the ſaid C. is 
convicted, as appears to us of record, and 
further to do and receive what our ſaid court 
before us, ſhall then and there conſider of him 
in this behalf, and have there then this writ. 
Witneſs Villiam earl of Mansfield, &c. 
| Stormont and Way, 
This is ſigned by Mr. Heberden, pay 75. 
64. ſeal 7 d. to be lodged with the warden 
of the Fleet : On the day of the return he 
is brought up, apply to one of the judge's 
clerks, who will make out the commitment, 
pay the warden his fee for return and bringing 
up, tipſtaff 10s. 64. judge's clerk 45. the 
zudge's clerk takes the habeas corpus into 
court with the defendant, and the maſter 


commits him. | 


N. B. I think you ſhould have the roll in 
court, and the maſter marks thereon, the 
ha. corp. and commitment by the court, in 
the margin of the judgment, 


Paupers. 
Pauper, is a perſon ſaid to be, by the 


law, ſo poor and indigent in his cir- 
cumſtances, that he cannot diſpend the uſual 


charges to recover his right, either in law or 
equity. 


It appears in very early times, viz. 1495, 
that poor perſons having any claim to lands 
or other right were frequently obliged to 
drop the purſuit thereof in a court of law or 
equity ; the expence being to great for them 

3 to 


'Paupers. 
to bear: This being a great grievance to the 
ſubject, and in order that men ſhould not be 
ſtripped of their legal poſſeſſion and right, 
by the Stat. of 11 H. 7. c. 12. It is enacted, 
in the following words, which deſerve to be 
written in letters of gold, viz. Prayen, © the 
« Commons in this preſent Parliament aſ- 
« ſembled, that where the king our ſove- 


ce reign lord of his moſt gracious diſpo- 


« fition, willeth and intendeth indifferent 
<« juſtice, to be had and miniſtered accord- 
ing to his common Jaws, to all his true 
« ſubjects,” © as well to the poor as rich,” 
« which poor ſubjects be not of ability nor 
« power to ſue according to the /aws of 
<« this land, for the redreſs of injuries and 
« wrongs to them daily done, as well con- 
<« cerning their perſons and their inheritance 
c as other cauſes; for remedy whereof, on 
ce behalf of the poor perſons of this land, not 
able to /ue for their remedy after the courſe 
cc of the common law, be it ordained and 
<« enacted, that every poor perſon or per- 
«© ſons, which have or hereafter ſhall have 
« cauſe of action, Sc. ſhall have original 
« writs, Sc. nothing taking for the ſame, 
« counſel, attornies, and all other officers 
<« requiſite and neceſſary for the ſpeed of the 
« {aid ſuits to be had and made, which ſhall 
do their duties, without any reward for their 
* councels, help, and buſineſs in the lame.” 
It is not ſettled how much the poor per- 
fon is to be worth by this act of parliament, 
but the courts of juſtice have fixed the ſum 


to be under five pounds, (except wearing 
apparet, 


_— 
2 — — 
2 Ie ne NG — 


If the action 


is not begun, 


then ſay, 
And your 
petitioner 
hath not as 


Vet commen- 
ced anvaction 


again {i 


him 


Pauper. 
apparel, and his right to the matter in queſtion) 
Lit. Prac. Reg. 633. 

Therefore if the plaintiff is ſo poor as 
above ſtated, he muſt petition to one of the 
judges of this court to be admitted to ſue 
in forma pauperis, and if he has begun the 


ſuit, and not able to carry on the ſame, yet 


he may after petition to be admitted, in- 
croſs ic on a treble 64. ſtamp paper, annex 


alſo the affidavit thereto on treble 64. then 


take ſame to the judge's chambers, and after 
oath is made thereof, the clerk will make 
out an order thereon, pay him 125. The 
form of the petition and affidavit are as fol- 
low: 
A. G. plaintiff 
In the King's Bench, aa 
C. D. defendant 
To the right honourable William earl of 
Mansfield, lord chief juftice of his ma- 
Jeſty's court of King's Bench. 
The humble petition of A. B. 
Speweth, | 
That the ſaid defendant is and ſtands juſtly 
indebted unto your petitioner in the ſum of 
101. for the work and labour of your pe- 
titioner, done for the ſaid defendant, at his 
requeſt, and your petitioner hath commen- 
ced an action againſt him for the fame. 


being unable, &c. 
That your petitioner finds himſelf unable 


to carry on the ſaid cauſe, on account of his 
extreme poverty, as appears by the affidavit 


hereto annexed. 


« Your 


JDatpers. 

© Your petitioner therefore 
© moſt humbly prays your 
en © Lordſhip that he may be 
that the lad pert ee admitted in forma paupe- 
tioner hath good | _ ( 113 4 
cauſe of action a- „ . 775, to Proſecute his ſai 
gainit the above-- action, and that J. M. . 
named C. D. and | © may be aſſigned to him 
humbly accept ©; «© as his countel, and F. J. 

be his counſel. : 7 
his attorney to proſecute 

ce his ſaid ſuit. 
« And your petitioner ſhall 
© der pray, &c. 

King's Bench A. B. agt. C. D. 
A. B. of, Sc. yeoman maketh oath and 
ſaith, that he is not worth de pounds in all 
the world, (ſave and except the matters in 
queſtion in this cauſe, and alſo his wearing 


apparel.) | | 
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Alldavit. 


The pauper, upon the order being made, To pay no 
may ſue out his writ without ſtamps, pay no- fees. 


thing through all the cauſe, for fees to any 
of the officers ; if defendant pleads a ſpecial 
plea, ſhew your petition and order to the 
clerk of the papers, and he will make up the 
paper book for nothing, no ſtamps are uſed 
tor the record, venire, or diſtringas, nor do you 
pay for ſelting down the cauſe, or return of diſ- 
iin gag. | 


But if you recover a verdict, the officers Unleß he re- 
take the court fees, and in them they include covers 5/. or 


paſting the record, Sc. if above five pounds, 
the pauper being by them deemed dives. 
The declaration is in the common form, to 
which you annex a copy of the petition, or- 
der, and affidavit, and deliver to defendant's 
attorney. If the defendant brings error, you 
muſt pay the clerk of the error his fees. 


more. 


To 
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Obſervation. 


| Paupers. | 
To conſider the mode upon which this act 
of the 11 H. 7. is conſtrued, every man who 


has humanity muſt feel for the pauper,— 


The law has provided, that a man who is not 
worth five pounds in the world, ſhall ſue 
without the payment of fees, on account of 
his extreme poverty, yet he, in the firſt inſtance, 
pays a duty to the king of 35. and for the 
judge's fee 125. oath 15s. almoſt the fifth 
part of what he is worth ; then if he obtains 
a verdict for above 5 J. he is to pay court 
fees, 2/. 165. 8 d. and paſſing his record at 
leaſt 1/. that upon the whole he 1s to pay 


without receiving one farthing, 4 J. 125. 80. 


when he is admitted to ſue on account of his 
extreme poverty, beſides 55s. 64. and 4s. 
for the ſtamp of the poftea, marking, and the 


_ maſter's fee; ſo that the advance is more than 


No fee to be 


the ſum he is ſuppoſed to be worth, by 21. 
25. I think, if the judges knew this to be a 
fact, there could be no doubt but that their 
humanity would induce them to alter this 
mode, as they might make a rule upon the 
attorney for the plaintiff, (in caſe of a verdict, 
and he receives the debt and coſts,) that he 
ſhall pay to every officer their fees, or be 
liable to be ſtruck off the roll on complaint 
made; or permit the defendant's attorney to 
pay them to the maſter for the uſe of the ſe- 


veral officers; and if a reference was had to 


the ſtatute, I have no doubt but that ſuch 
was the intention. 
The plaintiff may, at any time pending the 
ſuit, petition to proſecute in forma pauperts. 
If the party give any fee or reward to his 


paid to coun- Gounſel or attorney, or make any contract or 


ſel or attor- 
ney. 


agreement 


forma pauperis. He is not liable to pay Not liable to 


» ney and counſel in the ſame manner as 
© poor plaintiffs;“ and we apprehend that 
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agreement with them, he ſhall from thence- | 
forth be diſpaupered, and not afterwards be 
admitted again in that ſuit to proſecute in | 


coſts, but be in the diſcretion of the court Pay cofts, 
whether he ſhall be puniſhed or not. Stat. 
23 H. 8. 2 Salk. 506. But Holt ſaid, there is 
no officer to whip him, nor did he ever know 
it to be done. Did. | 

He is not liable to pay the cofts for judg- Nor for judg- 
ment as in the caſe of a nonſuit. 3 /71/, 24. ment as in the 
nor to pay the coſts before he brings a new _ one 
action, if it does appear that he has not been 
vexatious. Str. 878. If he has been vexa- May be diſ- 
tious as giving ſix notices of trial, and not 1 i 
ben the court will diſpauper him, a 

ut not make him pay coſts. 141d. 983. 

A perſon admitted in forma pauperis, can 
only ſue in that cauſe for which he is admit- 
ted, fo that if any other cauſe ariſes, he muſt 
be admitted again de novo, et fic toties quoties. 
Lil. Reg. 633. 
Although the ſtat. of 11 H. 7. admits poor How to de- 
perſons to proſecute, yet it has not provided fend in forme 
for poor defendants to defend, nor does the 24**r+ 
ſtat. of 23 H. 8. except them from paying 
coſts : But the ſtat. of 2 Geo. 2. c. 8.J 8. 
enacts, © that in caſe any perſon arreſted or The act. 
«< 1mpriſoned by virtue of any writ of capras 
© or information, relating to the cuſtoms, 
* ſhall make affidavit that he is not worth 
51. over and above his wearing apparel, 
© ſuch perſon ſhall petition to defend in for- 
na pauperis, and have appointed an attor- 


the 
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Paupers, 


Judge's con- the judges have conſtrued this act to extend 


ſtruction of 
the act. 


Petition to 
defend. 


to all the courts, and find that Lord Hard. 
wick was the firſt that determined that ſuits 
might be defended in forma pauperis, even 
on an indidiment for conſpiracy. Str. 1021. 
| A. B. Plaintiff, | 
In the King's Bench. FV 
C. D. Defendant. 
To the right bono: urable < as beſore.) 
Sneweth, | 
That the lain hath lately commenced 
an action againſt your petitioner for an ai- 
ſault and falſe impriſonment, and hath de- 
clared therein. > 
That your petitioner hath not as yet ap- 
peared thereto, and humbly conceives that 
he has a good defence to make to the ſaid 
action, but in regard that your petitioner is 
unable to carry on the ſame on account of 
his extreme poverty, as Pen by the affi- 
davit hereto annexed. 
« Your petitioner therefore 
e prays your lordſhip, that 
I humbly conceive} © he may be admitted to 


mat the faid peti- | «© defend his ſaid action in 
tioner has a good 


cc . : 
| cauſe of defence, forma pauperis, and that 


«© Mr. W. may be aſſigned 
© to him as his counſel, and 
« Mr. J. J. as his attor- 
« ney, to defend his ſaid 
© ſuit. 
And your petitioner ſhall 
ever pray, &c. 

The affidavit is as before, take it to a 
judge's clerk, who will get an order thereon, 
Pay 125. ſerve copy on plaintiff's attorney, 

2 but 


to be his counſel. 


and humbly accept 
* . 
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hut you muſt file your common bail on a tainp 
and pay the fee. | 
The defendant is not liable to pay for any 
of the pleadings, as a pauper; tne maſter 
and prothonotaries were of this opinion, 
upon conſultation with them this vacation. 


Confolidating of Actions. 


If there be two or more actions brought How to con- 
upon the ſame policy of aſſurance againſt ſolidate. 
the underwriters, or two or more ejectments 
on the demiſe of the ſame leflor of the plain- 
tiff for the ſame premiſes, and they proceed 
ſeparate, the defendants may apply ro the 
court by way of motion to conſolidate ſuch 
actions; if in term time, it is a rule to ſhew 
cauſe, if in vacation, by way of ſummons, 
before a judge; and a upon their undertaking a This is 
to be bound, and concluded, in all the ac- meant only 
tions, by the fate of the verdict in' the ac- in the actions 
tion brought againſt the firſt defendant, and nf FR 3 
to bring no writ of error, the court will ſtay vill of court 
all the proceedings in the laſt actions, until be made ab- 
further order; but all the rules muſt he paid flute in e- 
for ſeparate, as alſo the ſummonſes, and or- Jene 
ders thereon, and if the verdict turns in 
favor of plaintiff to the ſatisfaction of the 
judge who tried the cauſe, the plaintiff may 
proceed to tax his coſts on that verdickt, 
and get the defendant's attorney to attend 
the maſter who will tax the coſts in the 
other actions, which if complied with, (as is 
uſual), and they are not paid with the debt; 
move the court upon an affidavit of the 
facts, for leave to enter up the judgment, 


11 and 
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Conſolidating of Actions. 


and take out execution thereon, and that 
the maſter may tax the coſts in all the 
cauſes, and for the coſts of the application ; 
one ſtamp for the affidavit is ſufficient, 
which the court will order, after the coſts 
are taxed, they are to be paid within a li- 
mitted time, if not, ſign the judgments up- 
on a double half-crown ſtamp, and take out 
execution thereon, you pay for ſeparate 


rules, and counſels fees are not fixed. 


Abatement. 


The general rule to be obſerved in this 


_ caſe is, that where the death of any party 


happens, and yet the plea 1s in the ſame 
condition as if ſuch party were living, there 
ſuch death makes no alteration or abate- 
ment of the writ. 10 Mod. 251. Gil. C. P. 
242. 

By the 8 @& 9 V. z. c. II. ſect. 6. If any 
ce plaintiff happen to die after an interlocu- 
© tory judgment, and before final judgment 
© obtained, the ſaid action ſhall not abate 
« therein, if ſuch action might be originally 
© proſecuted, or maintained by the execu- 
cc tors or adminiſtrators of ſuch defendant, 
« and a /cire facias may be had thereon. 

« That if there be two or more plaintiffs 
« or defendants, and one or more of them 
« ſhould die, if the cauſe of ſuch action 
e ſhould ſurvive to the ſurviving plaintiff or 
„e plaintiffs, or againſt the ſurviving defend- 
« ant or defendants, the writ or action ſhali 
cc not thereby be abated ; but ſuch death be- 


« ing ſuggeſted upon the record, the _ 
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© ſhall proceed againſt ſuch defendant or 
« defendants ſurviving.” 41d. 

By the ſtat. 17 Car. 2. c. 18. it is enacted, Death of ei- 
« That the death of either party between ther party be- 
« verdict and judgment, ſhall not be al- Woen verdict 
« Jedged for error, ſo as judgment be en- a0 
« tered within two terms after ſuch ver- ; 
cc gict. 

If either party die before the aſſize, it is Death before 


out of the ſtatute.; but if after the aſſizes, aſſize, ſuit a- 


though before trial, it is no error; for the bates, if after 
aſſizes is but one day in law. Salk. 8. pl. . 
21. 9. Ld. Raym. 1415. If after verdict, and 

before the day in bank, the plaintiff dies, 

and the defendant ſigns judgment the ſe- 

cond term after the verdict, this is within 

the ſtatute, and the ſame as if he bad en- 

tered judgment on the roll. Sid. 385. 

1 il}. 302. 

An ejectment againſt baron and feme, Ejectment 
after verdict for the plaintiff, baron dies be- againſt baron 
tween the day of niſi prius, and the day in and feme, ba- 
hank; adjudged that the writ ſhould ſtand ron dies be- 

a „ tween the day 
good againft the feme, becauſe it is in the of ,;5 grins, 
nature of a treſpaſs, and the feme is charged and day in 
for her own act; and the action ſurvives bank, it's 
againſt her, ſo if the wife had died, the ba- good againſt 
ron ſhould have judgment entered againit as 
him. Cro. Fac. 356. Cro. Car. 50g. Rell. Rep. 

14. Moor 469. If a feme ſole plaintiff after If feme takes 
verdict, and before the day in bank, takes huſband at- 
huſband, ſhe ſhall have judgment Cro. Car. ter verdicbe 


| e th 
232. but a i. fa, muſt be ſued out before _ e 


judgment, but a /c; fa. mutt be ſued. 
112 If 
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Tf pending an 
argument, 
plaintiff dies, 
the ſuit does 
not abate. 


So if defend- 


ant dies. 


A feme ſole 
cannot by 
marriage a- 
bate her writ. 

If ſhe is ſued, 
and takes huſ- 
band, writ. 
does not a- 
bate. 


Marriage af- 

ter {uit in an 
inferior court, 
pleadable in 

a batement in 
luperior court 
after remove- 
al. 


tHow to pro- 
ceed. 


It there are 
O ſuits 
pending for 


2. 


the fame cauſe 


Abatement. 

If pending an argument on a ſpecial ver- 
dict, and the court takes time to conſider 
thereon, the plaintiff dies; the judgment 
will be ordered to be entered up as. of the 
term in which judgment ought to have been 
ſigned. 1 Burr. 226. the like may be done 
if the defendant dies. Iid. 147. 4 Burr. 
2277. 

A feme ſole cannot abate her own writ by 
marriage, for this would be taking advan- 
tage of her own act. 2 Roll. Rep. 53. 

If a feme ſole is ſued, and after ſhe takes 
a huſband, it is no abatement of the writ; 
for the plaintiff would be 1n a fine condition, 
if after they have arreſted a woman ſhe ſhall 
be allowed to overthrow the proceedings by 


a ſubſequent marriage. Ld. Raym. 1525. 


2 Str. 811. 

But if an action be brought in an inferior 
court, againſt a feme fole, and pending the 
ſuit ſhe intermarries, and afterwards removes 
the cauſe by had. corp. and the plaintiff de- 
clares againſt her as a feme ſole, ſhe may 
plead coverture at the time of the Hab. corp. 
becauſe the proceedings here are de novo, 
and the court takes no notice of what was 
precedent to the had. corp. but it is ſaid, the 
courſe in ſuch caſes is to move the matter 
to the court upon the return of the Hab. 
corp. and the court will grant a procedendo, 
for though a Ya. corp. be a writ of right, 
yet where it is to abate a rightful ſuit, the 
court may refuſe it. 1 Salk. 8. pl. 10. Sid. 
40, Co. Car, 104, | 

The law abhors multiplicity of actions; 
and therefore whenever it appears upon fre- 


of action, the 2d ſyit ſhall abate. 
cord, 


Abatement. | 48 5 


cord, that the plaintiff has ſued out two 

writs againſt the defendant for the ſame 

thing, the ſecond writ ſhall abate: For if it 

were allowed that a man ſhould be twice ar- 
reſted, or twice attached by his goods for 

the ſame thing, by the ſame reaſon he might 

ſuffer ad infinitum ; but then it muſt plainly 

appear to be for the ſame thing. Med, 418. 

£39. 5 Co. 61. | 


Suggeſtion, 


On Record. 
LONDON J.) 4. B. complains of C. D. Suggeſtion on 


being, Sc. in a plea of treſpaſs on the the deciara- 


; | "A 1 tion of the 
caſe, For that whereas, the ſaid C. D. on the Pn 


—— day of --—- _ in the year of our Lord of the plain- 
1782, to wit, at London, Sc. was indebted tif; after writ 
to the faid A. B. and one C. IH. his partner, ſued out. 
(which ſaid C. H. the ſaid A. B. ſuggeſts to 

the court here according to the form of the 

ſtatute in ſuch caſe made and provided ſince 

the iſſuing of the writ of latitat againſt the ſaid 

C. D. at the ſuit of them the ſaid A. B. and 

C. H. to wit, on the —— day of in 

the year aforeſaid, at London aforeſaid, in, 

Sc. died, and the ſaid A. B. ſurvived him, 

which the ſaid C. D. doth not deny), in 204. 

of lawful money, Sc. for divers goods, 

wares and merchandizes by the ſaid A. B. 

and C. H. in his life time before that time 

ſold, Sc. 

: Go to the end of the iſſue the ſame day 1s Suggeſtion of 
given to the parties aforeſaid at the ſame the _ of 
place, then ſay, before which day, to wit, Dlainritf af. 
#13 | ON ter iſſue join- 

ed. 


one of the de- 


Err Eee, OE 
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on the — day of, in the year afore- 
ſaid, at London aforeſaid, in Sc. the ſaid 
A. B. ſuggeſts to the court here, according 
to the form of the ſtatute in ſuch caſe made 
and provided, that the ſaid G. H. died, 
and the ſaid 4. B. ſurvived him, which the 
ſaid defendant doth not deny: And the ſaid 
defendant by his ſaid attorney came, but 
the ſaid ſheriff did not ſend the faid writ, 
nor did he do any thing thereon, therefore 
as before it is commanded to the ſaid ſheriff, 
that he cauſe to come before our ſaid lord 
the King, at Weſtminſter, on —— next after 
twelve, &c. by whom, Se. and who 
neither, &c. 
Suggeſtion of To the end of the poſtea, and upon the 
the death of the ſaid plaintiff ſays, that after the laſt con- 
2: 86 ru the de- tinuance of the plea aforeſaid, to wit, on the 
endants af- . 
5 pa Fr day of 1n the year aforeſaid, 
| at, Sc. in the county aforeſaid, the ſaid C. 
died, and this is not denied, therefore let all 
farther proceedings againſt the ſaid C. ceaſe, 
whereupon the ſaid plaintiff prays judgment 
againſt the ſaid J. for the damages, coſts, 
and charges aforeſaid by the jury aforeſaid in 
form aforeſaid aſſeſſed, to be adjudged to 
him, Cc. therefore it is conſidered, &c. 
Suggeſtion of Upon a writ of error it appeared that the 
the death of death of Rebecca Savil Far, was ſuggeſted in 
de- the jurala of the record of nifi prius, and 
„ ee m not in the uſual way, and afterwards the 
ne Jurata of | . 
the record, death was ſuggeſted upon the roll in the 
when it ought uſual way. The error aſſigned was, That 
to have been ( there 7s no record of niſi prius, and that 


upon the 2i/# «ac 


| at 1s gi tiff below 
„ ee in judgment is given for the plaintiff ; 
and before the jurata, right ſuggeſted on the roll, and held good. 
| | © ce 


25 Wy piled 237 


Suggeſtion. 


« ephereas it ought to have been given for the 
« defendant,” then a certiorari iſſued, to cer- 
tify the record of niſi prius, which was done, 
and in nullo eft erratum pleaded by defend- 
ant in error, the objection taken was, that 
it ought to have been ſuggeſted upon 
the ni prius record, and that it is not 
ſufficient in the urata. Lord Mansfield — 
The ſuggeſtion, award, and all the pro- 
ceedings ſhew one of the defendants to be 
dead; and there is an award for the proceed- 
ings to ſtay, as to this defendant; and to go 


487 


on, againſt the other only; and the jury is 


awarded as againſt the living one, the other 
being dead; both were alive when the iſſue 
was joined; a day was given to the parties, 
one defendant is awarded to come, the other 
not, and the ſheriff doth not return the writ, 


and a mew venire is awarded to try the iſſue 


againſt the ſurviving defendant, and it is 
properly awarded upon the iſſue roll, and 
acknowledged. The zii prius roll is only 
for the direction of the judge, to try it; and 
it is not traverſable on the roll, the judg- 
ment is right enough. 1 Burr. 363. 


Suggeſtion. 
On the London ad. 


«IL-3 Joc . If in any 
action of debt or action upon the ca/e 
upon an afſumpſit for the recovery of any 
debt, to be ſued or proſecuted againſt any 
citizen and freeman of the city of London, 
in any of the king's courts at Weſtminſter 
114 * 08 


A creditor 
ſuing in an- 
other court, 
ſhall pay coſts, 
and recover 
none. 
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Debts not ex- 
ceeding 405. 
to be recover- 
2 ) 

Fel in tne 
court ot re- 


* 


gueſts in oj 
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Suggeſtion. 
or elſewhere, out of the court of Regreſs, 
it ſhall appear to the judge where ſuch ac- 
tion ſhall be ſued or proſecuted, that the 


debt to be recovered by the plaintiff in ſuch 


action doth not amount to 405. and the 
defendant in ſuch action ſhall duly prove, 
either by ſufficient teſtimony or his own 
oath, to be allowed by any of the judge or 
judges of the ſaid court, Hat of the time v 
the commencing ſuch action, ſuch d:ſendent 
was inhabiling and reſiding in the city of 
London, er the liberties thereof, that in 
ſuch caſe the ſaid judge ſhall not allow 
the plaintiff any coſts of ſuit, but ſhall 
award him to pay cofts to the defend- 
ants.” [ 

14 Geo: 2. c. 10. © It; ſhall and may be 
lawful to and for every citizen and free- 
man of the city of London, and every 
other perſon or perions who do, or ſhall 
rent or keep any ſhop, fed, flall, or land, or 


fees a Itvelibond, in the ſaid city or liberties 
thereof, which now have or ſhall here- 


after have any debts owing, not exceed- 
ing 40. by any perſons whatſoever, in- 
haviting, or Seeking a [ivelibood, within the 
{71 city or liberties thereof, during their 
reſpective inhabiting within the ſaid city, 
Sc. or ſecking a livelibeod as aforeſaid, to 
cauſe ſuch debtor to be ſummoned to 
appear before the commiſſioners, Tec.” 

If the plaintiff does not recover the ſum of 


405. againſt any the perſons above deſcribed, 
the deicndant may the next term after ver- 


dict, apply to the court upon affidavit, 


cc *< 


That twe was at the time of the commencing the 
< action, 
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« 110m, an inbabitant and reſident within the 
city, &c.“ for a rule to ſhew caule © why 
« g ſuggeſtion, ſhould not be entered upon the 
« record,” purſuant to the ſtat. 3 Fac. 1. 
Counſel's fee is half-a-guinea, rule 5s. which 
is drawn up at Mr. Cowper's, ſerve copy on 
plaintiff's attorney, and if no cauſe ſhewn, 
make afidavit of the ſervice thereof, and 
move to make it abſolute, counſel one 
guinea, tax the coſts on the rule with the 
maſter upon his appointment. | 

A captain of a Portugueſe ſhip, thatlay on Who is with- 
board it, and conſtantly at the Royal Ex- in the act. 
change, was held to be a perſon within the 
14 Geo. 2. c. 10. by the court below, and 
had coſts allowed him. 

But if the defendant ſuffer judgment to If judgment 
go by default; he ſhall not be entitled to a goes by de- 
ſuggeſtion, for not being in court, he ſhall _— no ſug- 
not be received for that purpoſe. Brompton © 
v. Crabb, Str. 46. „ 

The coſts of the application ſhall be al- Coſts to be 
lowed in the taxation, as well as of the for- allowed of 
mer proceedings. Str. 1120. Pp 

It muſt appear by the affidavit to ground What muſt 
the ſuggeſtion, that the plaintiff and defen- abpear by the 
dant are citizens of London, and that the 2 
cauſe of action aroſe within the city. 1 Vilſ. 

20. 2 Wil. 68. and it's not diſcretionary in 


the court, but they are bound to grant the 
ſuggeſtion. Did. 9 


A 
La) 


Dilcontinuance. 


ISCONTINUANCE is a word com- 
compounded of de and continuo, for 
coutinuare 


490 Diſcoutinuance. 


continuare is to continue without intermiſ.- 
on: by addition of de ¶ Eupboniæ gratia dis 
to it, which is privative, it ſignifieth an 
intermiſſion ; diſcontinuare nihil aliud ſignif. 
cat quam intermittere, de-ſusſcere, interrum- 
pere; and it is a very ancient word in law, 
and hath divers ſignifications, as a diſcon- 
tinuance of proceſs where it ought to be 
continued, ſo likewiſe of pleadings, c. or 
difcontinuance of the ſuit, where it is brought 
wrong, or the plaintiff does not think proper 
further to proſecute his ſuit. Co. Lit. 325. 4. 
After demur- The plaintiff cannot diſcontinue his ac- 
rer joined and tion after demurrer joined. and entered; or 
entered can- : . . ; 
not difzon. After a verdict on enquiry, without leave of 
tinue without the court. Cro. Fac. 35. 1 Lil. Abr. 473. It 
motion. has been ruled that plaintiff may diſcon- 
tinue upon motion after a ſpecial verdict, 
which is not complete and final, but never 
after a general verdict. 1 Salk, 178. 1 Nel/. 
663. gh. 
But before or The plaintiff may, if he ſees occaſion, diſ- 
after declara- continue before or after declaration deliver- 
tion he may, 4. 5 b d 
by ſide-bar ed, by a motion at the ſide bar, on payment 
rule. of coſts. R. Mich. 10 Geo. 2. which is done, 
by getting a rule for that purpoſe, at Mr. 
Cowper's, pay 45. get appointment thereon to 
tax the coſts by the maſter, then make copy 
and ſerve it on defendant's attorney, if he 
does not attend, make another copy, and 
rake another appointment thereon, which 
ſerve as before, and ſo the third time; if no 
attendance, the maſter taxes the colts ex parle, 
which muſt be paid forthwith, as the rule is 
conditional, and has ng effect until payment 
| 13 
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is made. But in replevin the avowant cannot 
have a rule. Str. 112. ; 


Feigned Jſſue, 


HIS is generally directed either by the 
court of Chancery or Exchequer, where 
in a ſuit a matter of fact is ſtrongly contro- 
verted, theſe courts being ſo ſenſible of the 
deficiency of trial by written depoſitions, 
that they will not bind the parties by their 
decree, but direct the matter to be tried by 
a jury; eſpecially ſuch important facts as the 
validity of a will, or whether A. is heir at 
law to B. or the exiſtence of a modus deci- 
mandi or real and immemorial compoſition for 
tithes; therefore as no jury can be ſum- 
moned to attend the Chancery, or Exchequer 
on the Equity ſide, the fact is uſually ſent it 
to be tried by the court of Chancery, to the | 
King's Bench, and the court of Exchequer * 
to Ss law fide of their own court upon a 1. 
feigned iſſue, wherein the plaintiff declares, 1 
that he laid a wager of 5 J. with the defend- ö 
ant, that A. was heir at law to B.; and then 
avers that he is ſo; and brings his action 
for the 5 1. The detendant allows the wager, 
but avers that A. is not the heir to 3 
and thereupon the iſſue is joined. 

N. B. Theſe courts direct the fact to be 
tried, by the decree, and who is to be plain- 
tiff and defendant, and alſo that the attor- 
ney for the defendant ſhall forthwith appear 
and plead. A writ is taken out in the com- 
mon way, and all the proceedings are as in 
common caſes, except that there is no im- 
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parlance allowed; the decree ordering him 
to plead forthwith, 
By this mode the diſpute is to be de- 

termined, which ſaves all the formality of 
pleading, and a great expence to the parties, 

But it a queſtion of mere law / ariſes in the 
courſe of a cauſe, as whether by the words of 
a vii] an eſtate for life or in tail is created, 

or whether a future intereſt deviſed by a reſta- 
tor ſhall operate as a remainder, Or an exe- 
cutory devile ; it is the practice of the court 
of Chancery, to refer it to the court of King's 
Bench or Common Pleas, upon a caſe {tated 
for that purpoſe ; wherein all the material 
facts are admitted, and the point of law is 
ſubmitted to their deciſion ; ; who thereupon 
| hear it ſolemnly argued by counſel on both 
ſides, and certify then opinion to the chan- 
cel] 
To proceed therefore in this matter, a 
caſe is ſettled by counſel on both ſides, and 
fioned ; then move for a concilium the ſame 
as on a demurrer; ſet down the caſe with 
Mr. Ailſtin, and deliver each judge a copy of 
the caſe as ſettled. 

V A. B. complains of C. D. being in 


on a foizred the cuſtody of the marſhal of the Aar ba, fa, 


+ ey 10 cry 


&c. For that whereas on the day of 
in the year of our Lord 1782, to wit, 
at in the ſaid county, a certain diſ- 


courſe was moved and had, by and between 
ne ſaid A. B. the now plaintiff, of the one 
part, and C. D. of the other part, of and con- 
cerning - a certain freehold meſſuage with the 
appurtenances, ſituate at in the coun- 
ty of late the eſtate of one F. B. de- 

ceaſed 


Feigned Tie, 


ceaſed, and of which freehold eſtate the ſaid 
F. B. deceaſed, before and on the da! 
of in the year 177 was ſeiſed in his 
demeſne, as of fee, and afterwards died ſei— 
fed thereof, and alſo of and concerning a 
certain paper writing, dated the faid 
day of in the ſaid year 177 , pur- 
porting in itſelf, to = the laſt will and 
teſtament of the ſaid F. B. deceaſed : And 
whether the faid F. B. deceaſed, did by the 
ſaid paper writing, ſo purporting as afore- 
{aid, deviſe the ſaid frechold eſtate (among 
other things) or not to the {aid A. B. the 
now plaintiff ; and upon that diſcourſe the 
faid J. B. the now plaintiff, then and there 
aſſerted and affirmed, that the ſaid F. B. 
deceaſed, did by the ſaid paper writing, 
dated the ſaid dayof inthe year 177 
deviſe the ſaid freehold eſtare to him, which 
ſaid aſſertion and affirmation of the ſaid A. 
B. the now plaintiff, he the ſaid C. D. then 
and there wholly denied, and then and there 
alledged the contrary thereof, and there- 
upon afterwards, to wit, on the ſaid 
day of in the year 1782 aforeſaid, at 
aforeſaid, in the county aforeſaid, the 
ſaid A. B. the now plaintiff, at the ſpecial 
inſtance and requeſt of the ſaid C. D. under- 
took, and then and there promiſed him to 
pay him the ſum of 5/. in caſe the ſaid F. B. 
deceaſed, did not by the ſaid paper writing, 
dated the day of in the year 177 
deviſe the ſaid freehold eſtate (amongſt o- 
ther things) to him as aforeſaid, and in 
conſideration thereof he the ſaid C. D. then 
and there undertook and faithfully promiſed 
the 


493 


n * 


tw 


Ys 3 2 > a0 as. 1 A et * 
CE 2 — — 0” 


rr 


„„ 22 


LAG — 


. 
5 TCR I__RTD ECTS POET 7 2 


— 


r A r 


erer ee 
hey , een r 
— 7 * = 


494 
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the ſaid A. B. the now plaintiff, to pay him 
the ſum of 10 J. in caſe the ſaid F. B. de 
ceaſed did by the ſaid paper writing, dated 
the day of in the year 177 

deviſe the ſaid freehold eſtate (amongſt other 
things) to the ſaid A. B. the now plaintiff as 
aforeſaid, and the ſaid A. B. the now plain- 


tiff avers, that the ſaid F. B. deceaſed, did 


by the ſaid paper writing, dated the day 
of in the year 177 deviſe the ſaid 
freehold eſtate (amongſt other things) to him 
as aforeſaid, to wit, at aforeſaid, in the 
county aforeſaid, whereof the ſaid C. D. af- 
terwards, to wit, on the ſaid day of 

in the year 1782 aforeſaid, at : 
aforeſaid, had notice, by means whereof he 
the ſaid C. D. according to the tenor of his 
promiſe and undertaking as aforeſaid, be- 
came liable to pay, and ought to have paid 
the ſaid ſum of 10/7. to the ſaid A. B. the 
now plaintiff, to wit, at aforeſaid, in 


the county aforeſaid ; yet the ſaid C. D. not 


regarding his ſaid promiſe, and undertaking 
ſo by him made 1n this behalf as aforeſaid, 
but contriving, and fraudulently intending, 
craftily and ſubtilly, to deceive and defraud 
the ſaid A. B. the now plaintiff, in this be- 
half, hath not yet paid the ſaid ſum of 10/7. 
or any part thereof, to the ſaid A. B. the now 
plaintiff, although ſo to do he the ſaid C. D. 
was requeſted, by the ſaid A. B. the now 
plaintiff, afterwards, to wit, on the ſaid 


day of in the year 1782 aforeſaid, and 


often afterwards, to wit, at aforeſaid 
in the county aforeſaid : But he to pay the 
ſame, or any part thereof to the ſaid 4. « 

7 the 
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the now plaintiff, hath hitherto wholly re- 
fuſed, and ſtill refuſes to pay the ſame, or 
any part thereof, to him the ſaid A. B. 
the now plaintiff; to the ſaid A. B. the now 
plaintiff, his damage of 207. and therefore 
he brings his ſuit, Sc. 

And the ſaid C. D. by F. G. his attorney, 
comes and defends the wrong and injury, 


when Sc. and ſays, that true it is, that ſuch 


diſcourſe was moved and had, by and be- 
tween the ſaid A. B. the now plaintiff, and 
the ſaid C. D. as is above-mentioned in the 
ſaid declaration, and that he the ſaid C. D. 
did undertake and promiſe, in manner and 
form as the ſaid A. B. the now plaintiff, hath 
above thereof complained againſt him: But the 
faid C. D. ſaith, that the ſaid A. B. the now 


Plex, 


plaintiff, ought not to have his aforeſaid ac- | 


tion thereof maintained againſt him; becauſe 
he ſays, that the ſaid F. B. deceaſed, did not 
by the ſaid paper writing, dated the 

day of in the year 177. , deviſe the 
fu freehold eſtate (amongſt other things) 
to him the ſaid A. B. the now plaintiff, as 
aforeſaid, and of this he puts himſelf upon 
the country: And the ſaid A. B. doth the 
like, Sc. 


Popular Actions. 
Compounding them. 


FR redreſſing of divers diſorders in com- 


mon informers, and for better execution 


of penal laws, it is enacted by the 18 Eliz. c. 5. 
feft. 
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426 | Popular Actions. 
No informer /eF. 3. That no informer, or plaintiff, ſhall, 
mall com- 5 may compound or agree with any 
pound with: eg ſor or perſons, that ſhall offend, or that 
defendant but e an be fd i Fend against > 
by the conſent 14 c ſurmiſed to offend again _ 
of the court. -penal ſtatute, for an offence committed or 

e pretended to be committed; but after 
ce anſwer made in court unto the informa- 
« tion or ſuit, in that behalf exhibited or 
« proſecuted : Nor after anſwer, but by the 
© order or conſent of the court, in which 
ce the ſame information or ſuit ſhall be de- 
ce pending. That if any perſon ſhall offend, 
ein making of compoſition or other miſde- 
c meanor, contrary to the true intent and 
* meaning of this ſtatute, or ſhall by colour 
© or pretence of proceſs, or without proceſs 
upon colour or pretence of any matter of 
« offence againft any penal law, make any 
cx compoſition, or take any money, reward, 
or pr omiſe of reward, for himſelf, or to the 
c ule of any other, without order or conſent 
« of ſome of her majeſty's courts at Weſ- 
©« minfter, and ſhall be thereof convicted, 
« ſhall ſtand on the pillory, &c. and for ever 
«© be difabled to purſue, or be plaintiff or 
« informer in any ſuit or information, upon 
« any ſtatute, popular or penal : And ſhall 
« allo forfeit ten pounds, Sc.“ Seck. 4. 
| Penalties git 66 Provided alſo, That this act ſhall not ex- 
i en {© Pech e tend to any ſuit already depending, nor 
ö is Fg = « {hall reftrain any certain perſon, body po- 
| Sri ce litie or corporate, to whom or to whoſe 
« uſe any forfeiture, penalty or ſuit 1s, or 

„ ſhall be ſpecially limited or granted by 
virtue of any ſtatute, and not generally to 
« any perfon that will ſue, bur that every 
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te ſuch certain perſon, body politic or cor- 
« porate, which might ſue or inform, as if 
ce this act were not made, may in ſuch caſe 
« ſue, inform and purſue, as he or they might 
ce have done, if this act were never had or 
« made.” Se. 6. | 

It ſeems clear both from the preamble and It extends 
the whole tenor of this ſtatute, that it ex- only to ſuits 
tends only to ſuits by common informers, 7m 
and not to thoſe by a party grieved. 2 Haw. 

279. . : 

In an act. on upon the ſtatute 18 E772. c. 15. Leave to com- 
againſt defendant for making and ſelling pound denied 
gold rings, of leſs fineneſs than ſtatute di- upon the Ras 
rects, it was moved for leave to compound, 

and a caſe was cited of Bell qui tam, v. Wyate. 

Trin. 1733, Where there was no conſent, and 

yet the court in that caſe gave leave to com- 

pound, per cur. It is in the diſcretion of the 

court to give leave to compound, and after- 

wards they refuſed the motion. Howell qui 

lam v. Morris. B. R. 1 Hil}. 79. 

Poole moved for leave to compound on the Leave given 
part of the proſecutor upon the ſtatute of to compound 
gaming, upon an affidavit that the defendant or _— 
and one A. B. uſed to play at cards together, Ss: 
and that the defendant had won divers ſums 
of money of A. B. that A. B. was become a 
bankrupt, and that the aſſignees, who ſet 
this proſecution on foot, were ſatisfied with 
reſpect to the defendant, and the court grant- 
ed the motion. 164:d. 1 30. | * 

The plaintiff brought a qui tam upon the Leave to pro- 
ſtamp act againſt the defendant, for marry- ſecutor to 
ing without a licence; and had him in exe- compound 
cution, where he had lain ſome time. And — 

. now 
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Leave given 
on ſtatute of 
uſury. 


How to pro- 
ceed. 


What caſe it 
has been re— 
tuſcd, unleſs 
2 whole pe- 

nalty is paid. 


.cc 
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now Zorke cited 18 Elix. c. 5. J. 3. and pro- 
duced an affidavit of the poverty of the de- 
fendant, and had the leave of the court, that 
the plaintiff might compound with the de- 
tendant. Bradſhaw v. Motiram. 1 Str. 167. 

Action on ſtatute of uſury. Defendant 
pleaded. Motion by Draper for leave for 
the proſecutor to compound on the Sar. 18 
liz. Bootle conſented for the defendant; 


and a rule was made purſuant to the motion, 


Barnes's Notes 118. Bland v. Featherſtone, 
This motion 1s made upon the affidavit of 
one of the parties, ſtating, © That an action 
5 1s brought upon ſuch an act of parliament, 
and that the declaration contains penalties 
<« to the amount of 1501. that ſince the ſaid 
«© deiendant has pleaded vil debet, and that 
de the plaintiff and defendant have agreed to 
compound the ſame for the ſum of 50 1.” 
Give this affidavit to counſel, fee I believe 
one guinea, likcwiſe the plaintiff muſt give 


2 brief upon a ſlip of, paper to conſent to 


the motion on payment of the ſum of 501. 
agreed, his ſee half a guinea. Before Mr. 


Cooper draws up the rule, the king's moiety 


muſt be paid to Sir James Burrow, and on 
his receipt being produces, he will deliver 
the rule. | 

Bur I fiad on enquiry, that 1t has been re- 
fuſed upon the lottery act by the court, to 
grant leave to compound, unleſs it's for one 
penalty, being 5090/7. actually paid: And J 
am amazed the books are ſo ſilent on this 
ſubject, that there are not caſes to ſnew what 
the court will do reſpecting the compaftion, 
(except the three caſes ſtated.) 


. 23 Arbitration. 
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„ RBITRAT ION, or arbitrage, is where 
A the parties, injuring and injured, ſub— 
mit all matters in diſpute, cor cerning any 
p-ifonal chattels or perſonal wrong to the 
judgment of two or more arbiters or arbitra- 
tors, who are to decide the controverly : 
And if they do nor agree, it is uſual to add, 
that another perſon de called in an umpire 
(imperator or impar) to whoſe ſole judgment 
it is then referred ; or frequently there is only 
one arbitrator original! v appol: nted. This 
deciſion, in any of theſe caſes is called an 
award. And thereby the qutition is as fully 
determined, and the right transferred or 1ct- 
tled, as it could have been by. the agreement 
of the parties, or the judgment of a court of 
juſtice. Experience has ſhewn the great ule 
ct theſe peaccable and domeſtic tribunals, 
eſpecially in ſettling matters of account, and 
other merchantile tranſactions, which are 
difficult, and almoſt impoſſible to be adjuſt- 
ed on a trial at law; the legiſlature has now 
eſtabliſhed the uſe of them, as well in con- 
troverſies where cauſes are depending, as 
thoſe where no action is brought, and which 
ſtill depend upon the rules of the common 
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That all merchants and others, deſiring to &. 1 


cc end any controverſy (for which there is no? 
© other remedy but by perſonal action or, 
« ſuit in equity) may agree that their ſub- n 
e miſſion to arbitration or umpirage of any 


<« perion, Sc. ſhall be made a rule of any 
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Tn caſe of diſ- 
obedience, 
party neglec- 
ting ſubject to 
Srachment. 
Ales, &c. 


When to 
move to ſet it 
alide, 


Arbitration. 


of his majeſty's courts of record; which 


agreement, Sc. ſhall, upon producing an 
affidavit made by the witneſſes thereunto, 
or any of them, in court, be entered and 
filed of record of the ſaid court, and a rule 


ſhall thereupon be made by the ſame court, 


that the parties ſhall ſubmit to, and finally 
be concluded by the arbitration or umpi- 
rage, Sc. and in caſe of difobedience, the 
party neglecting ſhall be ſubject to all the 
penalties of contemning a rute of court ; 
unleſs ſuch award ſhall be ſet aſide for cor- 
ruption or other miſbehaviour in the arbi- 
trators or umpire, proved on oath to the 
court, within one term after the award is 
mage. And in conſequence of this ſtatute, 
it is now become a conſiderable part of the 
buſineſs of the ſuperior courts to ſet aſide 
ſuch awards when partially or illegally 
made ; or to enforce theirexecution, when 
legal, by the ſame proceſs of contempt as 
is awarded, for diſobedience to thoſe rules 
and orders which are iſſued by the courts 
themſelves. But in a caſe where the parties 
attempted to ſet aſide an award, Lord Hard- 
Wwicke ſaid, that the only ground to im- 
each an award 1s, colluſion, or groſs miſ- 
behaviour of the arbitrators, or otherwiſe 
it is final and binding upon all parties, 
otherwiſe no perſons would ever under- 
take to be arbitrators. 3 Atk. 529. Lord 
Mansfeld in another caſe, ſaid that the court 
will not enter at all into the merits of the 
matter referred to arbitration, but only 
take into conſideration ſuch legal objec- 
tions as Appear upon the face of the ard, 
c£ an 
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© and ſuch objections as go to the miſbeha- 
« viour of the arbitrators.” 2 Burr. 701. 

If an award is made, and the party will If an award 
not perform it, ſuch as not paying the mo- 15 made, ruen 
ney, Sc. at the time and place therein men- N * 
tioned, and vou have attended for that pur- f: £ 
poſe ready to receive it; firſt proceed to rule of court. 
make the ſubmiſſion a rule of court, upon 
an affidavit of the due execution of the bond 
or deed thus : 

C. D. of, Sc. maketh oath, and ſaith, that Affidavit of 

he was preſent at the time of ſigning and pee 
ſealing the bond or obligation hereunto an bend“ 
nexed, and A. B. of, &c. therein mentioned, 
did duly ſign, ſeal, and as his act and deed, 
deliver the ſaid bond, in the preſence of this 
deponent, and that the name A. B. ſet and 
ſubſcribed oppoſite the ſeal of the ſaid bond, 
is of the proper hand- writing of the ſaid 
A. B. and that the name C. D. ſet and fub- 
ſcribed as the witneſs thereto, is of the proper 
hand-writing of this deponent. 

Make alſo affidavit of the due execution 
of the award, for which ſee hereafter. 506. 

C. D. of, Sc. gentleman, maketh oath and If it's on arti- 
ſaith, that he was preſent at the time of cles of part- 


ſigning and ſealing a certain deed or inſtru- erihip, or on 


3 5 n a deed, 
ment in writing, bearing date the 1ſt day of 


SO p 
May, 1782, and made between FJ. G. of, 
Sc. of the one part, and E. K. of, Sc. of 
the other part, whereby (amongſt other 
things) it was agreed, that all matters 
in diſpute between them, touching and con- 
cerning the diſputes or controverſies on 
their partnerſnip account, ſhould be referred 
to the award, arbitrament, final end and 
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* 


determination of, Sc. (here name the arbi- 
trators) and ſuch other perſon as they ſhould 
appoint, arbitrators indifferently named and 
appointed by and between the ſaid parties, 
to arbitrate adjudge and determine all mat- 
ters which might happen to ariſe, or be in 


diſpute or controverſy between them; and 


that the award or awards, arbitration or ar- 
bitrations, which ſhould be from time to 
time made by the ſaid arbitrators, or any 
two of them, in writing, ſhould be final, 
binding and concluſive between the ſaid 
parties; and each of them agreed to ſtand 
to abide and perform the ſame in every par- 
ticular and reſpect: And that his ſubmiſſion 
thereto, ſhould be made and entered a rule 
of his Majeſty's court of King's Bench, at 
Weſtminſter, and that the power of the ar- 
bitrators ſhould continue until all the affairs 
and concerns of their copartnerinip ſhould 
be ſully ſettled, and that the ſaid 7. G. and 
* K. reſpectively ſigned, ſealed and de- 
livered the faid deed or inſtrument in the 
bee of this deponent as their proper act 


and deed, and that the name C. D. ſet and 


ſubſcribe Fr as the witne{ thereto, is of the 


rroper hand writing of this deponent. 
This affidavit is e ing a 
This affidavit is to be ingroſſed on a tre 
ble ixpenny ſtamp paper, give it to counſel] 
i m ꝛove to make the ſubmiſſion a rule of 
* court,” pay him 10s. 64. draw up the 
rule ; f it 1s on articles or any deed, take 


ſame to the clerk of the rules, pay him . 


per ſheet for the copy beſides ſtamps, ſerve 


COPY. thereof on the party perſonally, and 
mew him the original rule, at the ſame 7080 
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the perſon who is to receive the money muſt 
demand the fame, which not being com- 
plied with, make the following afficiavit to 
move for an attachment. 
| A. B. Pint,” ; 
In the K. B. Between and 
C. D. Defendant: 
A. B. of Fleet Street, London, grocer, Affidavit of 
maketh oath and ſa'th, that he this deponent the dema 52 
did, on the 4th day of June laſt, perſonally at- — 
tend from the hour of one until the hour of 
two of the clock in tlie afternoon of the 
ſame day, at the Mitre Tavern, Fleet St;eet, the place 
London, and then and there demanded of the mentioned in 
above named C. D. who alſo attended, the We award. 
ſum of 50 J. awarded due to this deponent, 
purſuant and agreeable to a certain award in | 
writing which 1s hereunto annexed, but the ; 9 
ſaid C. D. did not then pay to this deponent | 
the ſaid ſum of 52/. or any part thereof; and 9 | 
this 2 further faith, that having on N 
Thurſday next, after one month from Eafter 1 
Day in this 3 Eaſter Term, cauſed | 
the ſubmiſſion of this depone ent, and the ſaid 
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C. D. to the ſaid award N in certain | b 
articles of agreement, bearing date the 1ſt i 
day of May, 1782, to be made rule or or- o 
der of this honourable court, he this depo- i 
nent on the day of „ ſerved the 1 


ſaid C. D. with a true copy of the {aid rule 
or order of this honourable court, and at the | 
ſame time ſhewed him the ſaid original rule 1 
or order; and this deponent further faith, | 1 
that he did at the ſame time demand of him ut 
the ſaid C. D. the ſaid ſum of 30 J. ſo awarded | 1 
due to this deponent as aforeſaid; but the 11 

K k 4 aid, 7 | 
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ſaid C. D. did not pay the ſame to this de- 
ponent, and this deponent further ſaith the 
whole of the ſaid ſum of 50 J. now remains 
due and owing to this deponent purſuant to 
the ſaid award. | 
How to move Give affidavit to council, © /o move for an 
for theattach- «© qgzfachment for not paying the money on the 
Ste ce award in purſuance of a rule of court,” fee, 
105. 6d. it is a rule to ſhew cauſe, therefore draw 
it up at Mr. Cowper's, and ſerve copy there- 
of ; make affidavit of the ſervice of ſaid rule, 
give counſel one guinea with it to make it 
abſolute, which being done, draw up rule 
55. and take it to the Crown Office to your 
clerk in court, who will make out an attach- 
ment, fee 135. 4d. get a warrant thereon, 
and give it to your officer, pay him one gui- 
nea for the caption, 5 
_ 0 wn” is beſt for the attornies to get their wit- 
e, rug neſſes ſworn in court whilſt they are there, 
pay 2 s. each, enter their names on a piece of 
paper, and the cauſe, give it to the cryer for 
that purpoſe. | 
Get order of viſi prius from Mr. Lowten, 
Lamb's Buildings, Temple, or if at the aſſizes 
of the judges aſſociate, upon which the arbitra- 
tar will appoint a time and place for both 
parties to meet; and plaintiff's attorney ſerves 
a copy of the order of niſi prius on defendant's 
attorney, give arbitrator, (if an attorney or 
counſel,) the briefs that were delivered, if not, 
a copy of the caſe on each ſide, and names of 
the witneſſes. | 
If arbitrator If the arbitrator does not finiſh in time, 
does not make you may enlarge the order by conſent (but 
his award in firſt Mr. Cowper will make plaintiff's attor- 
time, may be g a b 
enlarged, ney move, that the order of niſi prius may be 
3 made 
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made a rule of the court) which being 
done, give brief to counſel, with 10s. 64. 
each, and they will ſign their hands to ſame, 
carry them to Mr. Cowper's, and he will 
draw up rule for the enlargement, plaintiff's 
attorney ſerves copy on defendant s attorney, 
and an appointment muſt again be made by 
the arbitrator, and ſervice thereof made as 
before. 
As ſoon as the award is made, the abitra- Award. 
tor's attorney gives notice to the attornies, 
that the ſame is ready, and that each may 
have his part on ſuch a day on payment of 
his expences. 
If the award is in favour of plaintiff or de- 
fendant, coſts are of courſe given as to the 
ſuit by the rule, therefore give notice to the 
attorney on the other ſide that you intend 
taxing them, attend the maſter, and he will 
do it on the order of xiſi prius, pay him 4 5. 
no ſtamp is requiſite thereon ; and if the par- 
ty againſt whom the award 1s, does not pay 
the money and coſts at the time and place 
mentioned in the award, you having attended 
tor that purpoſe with your client; (and the 
order of nf; prius is not made a rule of court) 
firſt give brief to counſel to make it one, 10 5. 
6 d. rule 165. a copy of Which mult be ſerv- A letter of at- 
ed with the maſter's allocatur thereon, and a torney may be 
copy of the award annexed ; on demand of the made to re- 
ſum awarded and coſts by the party, if not _— 05 
paid, move on the following affidavit for an to expen- 
attachment. five, as there 
mult be an affidavit of the due execution and the attendances, 
A. B, of Sc. gentleman, the plaintiff in Affidavit of 
this cauſe, maketh oath and ſaith, that he ſervice ofrule 


f and allocatur 
this deponent did, on the day of | of cul 


thedemand of the money, 


laſt, 
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laſt, perſonally ſerve the above defendant, 
with a true copy of the rule and allocatuy, 
and alſo a true copy of the award hereunts 
annexed, and at the ſame time ſhewed him 
the original rule, a/lecatur and award, and 
demanded of him the ſaid defendant the 
payment of the ſum of 207, awarded due to 
this deponent by V. G. of, Sc. the arbitra- 
tor named in the ſaid award, and alſo the 
payment of the ſum of 14/7. for the coſts 
mentioned, and allowed to him the faid 
plaintiff in the ſaid cauſe; but the ſaid 7. 
H. refuſed to pay the fame, or any part 
thereof, and the ſame {till remains due, and 
owing from the ſaid J. H. to this deponent. 
Affidavit of . T. of, &c. grocer, maketh oath and 
the ducexecu- ſaith, that he did fee W. G. of, Sc. ſign, ſeal, 
tion Ho me a- publiſh and declare his final award and. arbi- 
SS one trament between A. B. of, Sc. merchant, 
of the witneſ. and C. D. of, Cc. woollen draper, bearing 
ks, date the day of 1782; and this 
deponent further ſaith, that the name V. 
G. ſet and ſubſcribed againſt the ſeal as the 
party executing the ſaid award, is of the 
proper hand- pe, of the faid . G. and 
that the names V. J. and J. E. ſet and ſub- 
ſcribed thereto as witneſſes, atteſting the 
execution of the ſaid award, are of the re- 
ſpective hand-writing of this deponent and 
the laid J. E. 


ſIottices of Motion. 


N many caſes I have already obſerved that 
there need no notice before motion made, in 
Acne , vet in ſome caſes, in order to prevent 
| a further 


Notices of Motion. 50% 
alurther expence, it may be neceſſary, before 
motion, to ſhew you took the firſt opportu- 
nity of informing the plaintiff he was wrong 
therefore I ſhall give precedents of different 
notices. 

You having been ſerved with a copy of Notice not to 
lalitat, at the Tuir of the above- named Plain- Peer to a 
tiffs V. C. and R. V. on the day of Writ here 

1 there is a miſe 
lt, to appear the 6th day of November next, take in it. 
by your attorney in his mazelty' s court of 
King's-Bench, and the ſaid writ not being re- 
turnable, I do hereby give you notice not to 
appear thereto, there being a miſtake in the 
ſaid writ, dated this 7th day of November, 
1782, your's, Sc. 

To Mr. G. A. the above 

defendant. | 

Take notice, that this honourable court To ſet ads 
will be moved to-morrow or ſo ſoon after as *2 interlocu- 
counſel can be heard, that the interlocutory ory adgy 
judgment ſigned in this cauſe, may be ſer 
ide for irregularity with coſts, to be raxed 
by the maſter, and in the mean time all pro- 

ceedings be ſtayed, dated, Sc. 

Take notice that this honourable court, To fot aſide 
Ec. that the interlocutory judgment ſigned in judgment and 
this cauſe, and the writ of inquiry executed uduiry. 
thereon, may be ſet aſide for irregularity 
with coſts to be taxed by the maſter, and in 
tie mean time all proceedings be ſtayed, 

Ec. 

Take notice that this honourable court, To ſet aſide 
Ec. that the judgment ſigned in this cauſe, the judgment 
and the execution iſſued and executed there- 7+ cxccunen 
on, may be ſet aſide for irregularity, with . 2 

a rat the mo- 
dies to be taxed by the maſter, and that ney paid, Sc. 

the be reitored, 
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the ſum of 56 J. levied and paid in the hands 
of the ſheriff of Middleſex, may be reſtored 


to the above named defendant, and the ſaid M * 
ſheriff retain the ſame in his hands, until the © 
further order of this court, and that in the M < 
mean time all further proceedings be ſtaid. 1 1 
| Dated, Oc. Pl, Wt 
To file com- Take notice that this honourable court, l 
mon bail. Sc. for a rule to ſhew cauſe why the defend- * f 


ant ſhould not be permitted to file common 

bail in this cauſe, and in the mean time all 0 

proceedings be ſtaid. Dated, Sc. = 
To ſet aſide Take notice that this honourable court, M * 
all procced- Se. to ſhew cauſe why all the proceeding WM 
* Ke jn this cauſe, ſhould not be ſet aſide for ir- 
__ regularity, and in the mean time further pro- Ml 
ceedings be ſtaid. Dated, Sc. = 
Toſhewcauſe Take notice that this honourable court, 
why it ſhould &c, for a rule to ſhew cauſe why it ſhould 
| I wt _ © Not be referred to the matter to compute the 
| maſter to Principal and intereſt due upon the bond 
| compute In queſtion, and why upon payment there- 
' principal and of, together with the coſts to be taxed 
| erg upon by him, the ſaid bond ſhould not be de- 

58 livered up to the defendant to be cancelled. 

Dated, Sc. = 
To ſhew Take notice that this honourable court, &c. 
e for a rule to ſhew cauſe why the judgment 
= not be ſigned in this cauſe ſhould not be let alide 
ſet aſide, and for irregularity with coſts, and why the plain- 
plaintiff an- tiff ſhould not anſwer the matters of the 
wer the affidavit, and in the mean time all proceed- 
matter of the: 
rie. ings be ſtayed. Dated, Sc. Es 
+ That this honourable court, &c. why the 
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cauſe why the bail-bond aſſigned in this cauſe, and the 


bail bond and the proceedings thereon, ſhould not be ſet aſide. 
proceedings 
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roceedings thereon, ſhould not be ſet aſide 
with coſts to be taxed by the maſter, and in 
the mean time all the proceedings be ſtayed. 
Take notice that this honourable court, Why the writ 
Sc. why the writ of latitat iſſued in this cauſe ſhould not be 
ſhouid not be quaſhed, and why the plain- en. _ 
tf ſhould not pay the coſts of this applica- mer s 
tion, and that the plaintiff may anſwer the : 
ſeveral matters mentioned in the affidavit. 
Take notice that tnis honourable court, To the ſheriff 
Sc. why the judgment in this cauſe and to retain mo- 
the execution executed thereon ſhould not be >: 
{ct aſide for irregularity ; and why the money 
paid into your hands ſhould not be reſtored 
to the defendant, and that in the mean time 
you retain the ſame until the further order 
of the court. 

To the ſheriff of the county of Middleſex, 

his bailiff and under ſheriff. 


Atlidavits. 


7. G. plaintiff, 
In the King's Bench. and 
C. D. defendant. 

G. of Sc. the above-named plaintiff, and Afidavit in 
FJ. P. of Sc. gentleman, ſeverally make order to enter 
oath and ſay: And firſt this deponent J. G. *P D e 
for himſelf faith, that the above defendant, oe of at. 
is, and ſtands juſtly indebted unto him this torney, omit- 
deponerit, in the ſum of 200 J. upon and by ted. 
virtue of a certain bond or obligation, bear- 
ing date the 21ſt day of January laſt paſt, 
entered into by the ſaid defendant to this de- 
ponent, in the penal ſum of 4001. condi- 
tioned for making void the ſame on pay- 

ment, 
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Affidavit of 
due execu- 
tion of arti- 
cles. 


Allidabfts. 


ment of the ſum of 2007. and intereſt for 
the ſame, after the rate of 5/. per cent. per ann. 
on the 6th day of July laſt paſt; and alſo 
the ſum of 1. for intereſt thereof; And 
for the better ſecuring to this deponent the 
payment thereof, the ſaid C. D. did, on the 
fame day and year aforeſaid, enter into and 
duly execute the warrant of attorney hereto 
annexed ; And this deponent further faith, 
that he verily believes the ſaid defendant is 
now living, he this deponent having ſeen 
and converſed with him about two days 
ſince: And this deponent J. P. for himſelf 
ſaith, that he was preſent, and did ſee the 
warrant of attorney, hereto annexed, duly 
executed by the ſaid detendant, and that the 
name C. D. ſet and ſubſcribed at the foot 
thereof, is of the proper hand-writing of the 
ſaid defendant C. D. and that he did ſign, 
ſeal, and, as his act and deed, deliver the 
ſame in the preſence of this deponent, and 
that the name J. P. ſet and ſubſcribed as the 
witneſs thereto, is of the proper hand-writ- 
ing of this deponent. | 

V. J. of the Inner Temple, London, Gen- 


% 4 


tleman, maketh oath and faith, that by ar- 


ticles of agreement, bearing date the 


day of laſt paſt, made between J. L. of 
the Inner Temple, Lendon, Gentleman, one 
of the attornies of the court of King's Bench, 
of the firſt part, L. M. of in the county 
of Middleſex, of the ſecond part, and A. Al. 
of the ſame place, widow, of the third part, 
the ſaid JL. M. for the conſideration therein 
mentioned,. did put out, bind out, and 
place himſelf to be a clerk to the ſaid J. J. 


and 


_2b6ve. 40 It is alſo a commiſſion to 


reverſe the ſame, according to law, 4 
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and with him, after the manner of a clerk, 
to ſerve him from the day of the date of the 
faid articles, for the full term and time of 
five years, from thence next enſuing and 
fully to be compleat and ended, in the pro- 
feſſion and practice of an attorney and ſoli- 
citor, and which faid articles were in due 
form of law executed by the ſaid 7. L. L. M. 
and A. M. in the preſence of this deponent, 
and F. B. of in the county of Gen- 
tleman, and that the names . J. and J. B. 
fet and ſubſcribed thereto, are of the proper 4 
hand writing of this deponent, and the ſaid : 
» 

J A. B. of Sc. Gent. maketh oath and ſaith, 4 Affidavit cf 
that he has duly and faichfully ferved the the ſrvice of 
within- named C. D. for the full term of five a0 et 
years, according to the true intent and 
meaning of the articles of clerkſhip hereunto Y 
annexed, and of the a& or acts of parliament 1 


requring ſuch ſervice. 
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Writ of Error is a writ which iſſues out What is awrit 1 
of the court of Chancery, and lies where of E777: i| 
any one is aggrieved by the proceedings and f 
judgment in any court of record, and hav- | q 


ing power to hold plea of dest, or treſpaſs 


judges to a ſuperior court, by which they . 
are authorized to examine the record, upon { 
which a judgment was given in an inferior l 
court, and on ſuch examination to affirm or 1 
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Any 


m 
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Error. 


Any perſon damnified by error in a re- 
cord, or that may be ſuppoſed to be injured 
by it, may bring a writ of error to reverſe 
it, whether he be party or no; but princi- 
pal and bail cannot join in a writ of error, 
Nor can any perſon bring error to reverſe a 
judgment, who was not party or privy to 
the record, or who was not injured by the 
judgment, and therefore to receive advan- 
tage of the reverſal thereof. Roll. Abr. 747. 
0. 

If a plaintiff is nonſuit at nf privs, he 
may bring error upon the judgment. Roll. 
Are 44 +, | 
If it lies in this In this court a writ of error lies, if the 
court, if ſuit ſuit be by bill, in the Excheguer chamber; if 
- 5 mae by original, in parliament : if the King is a 

party, though the ſuit be by bill, it muſt alſo 
be brought in parliament, ſo alſo upon a 
judgment on a /cire facias. Saund. 346. 
So upon judg- Carth, 180. Stat. 27 Eliz. c. 8. 
YT Ve. By the ſtat. 27 £/iz. c. 8. it is enacted, 
When judg- © That where a judgment is given in the 
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Who may 
bring it. 


It lies on a 
nonſuit. 


By original in 
parliament. 


ment is given 
in the King's Cc 
Bench in debt, cc 
Sc. a writ of . 
errar may be 
fued out in 
Chancery, re- 
turnable in cc 
the Exchequer cc 
chamber, 


cc 


cc 
cc 
«c 
cc 


4 


King's Bench, in debt, detinue, covenant, 
account, action upon the caſe, ejetiione 
firme, or treſpaſs, firſt commenced there, 
(except where the Queen is party), the 
plaintiff or defendant may ſue forth out 
of the Chancery a writ of error, command- 
ing the Chief Juſtice to cauſe the re- 
cord to be brought before the Juſtices of 
the Common Pleas, and Barons of the Ex- 
chequer into the Exchequer Chamber: who 
ſhall have power to reverſe or affirm the 
ſaid judgment, other than for error con- 
cerning the juriſdiction of the King's Bench, 

or 


Etrt'02. 513 
or want of form, in any writ, return, Power to re- 
Pplaint, declaration; or other proceeding. verſe the 
And after ſuch judgment is reveried or judgment 

other than for 
affirmed, the faid record ſhall be re- thick errors. 
manded, that the King's Bench may pro- 
ceed thereupon, as ſhall appertain: yet 
ſuch reverſal, or affirmance, ſhall not be 
ſo final, but that the party who finds him-. 
ſelf aggrieved, * fill ſue | in parliament 
as before.'? 37 
By 21 Jac. I. c. 13. Aﬀeer verdict, judg- judgment 
ment ſhall not be ſtayed or reverſed, upon fall not be 
a writ of error, for any variance in form palm 
between the ori, inal, and declaration, or variance in 4 
for want of an averment of the perties life, form, be- 
ſo as it be proved he or they be in life, en or gina 
or awarding any venire, habeas corpora, or Seng: 3 
diftringas to a wr ong office upon any in- 
ſufficient ſuggeſtion, or by reaſon that 
the plaintiff in geo ſirmæ, or- in any 
perſonal action be under age appeared by 
atterncy, and the verdict paſſed for him, 
but this does not extend to actions on 
penal ſtatutes. | 
17 Car. 2. c. 8. enacts, © that in all a ions 2 of ei- 
real, perſonal, or mixt, the death of either 3 = 
party between verdi# and - xm ſhall and judg- 
not be alledged for error. ment. 
5 Geo. 1. c. 13. © Judgment ſhall not be After verdiRt 
ſtayed or reverſed upon a writ of error, no judgment 
for any defect in form or ſubſtance, in any 2 _—_— 
bill, writ, Sc. or for variance in ſuch; 


in form or 
writs, from the declaration or other pro- ſubſtance, in 
ceedings.” Jef. 1. | z any bill, Te, 

| | or for Vaii- 


; ance, Ec. 
; | N Sochk 
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Who may Any perſon damnified by error in a re- 
bring it. cord, or that may be ſuppoſed to be injured 
by it, may bring a writ of error to reverſe 
it, whether he be party or no; but princi- 
pal and bail cannot join in a writ of error. 
Nor can any perſon bring error to reverſe a 
judgment, who was not party or privy to 
the record, or who was not injured by the 
judgment, and therefore to receive advan- 
tage of the reverſal thereof. Roll. Abr. 747, 


Dyer. go. 
It lies on a If a plaintiff is nonſuit at iu prius, he 
nonſuit. may bring error upon the judgment. Roll. 
Abr. 744. 


If it lies in this In this court a writ of error lies, if the 
court, if ſuit ſuit be by bill, in the Exchequer chamber; if 
1 by original, in parliament: if the King is a 
e; party, though the ſuit be by bill, it muſt alſo 
Byorigmnal in be brought in parliament, ſo alſo upon a 
Parliament: judgment on a ſcire facias. Saund. 346. 
So upon judg- Carib. 180. Stat. 27 Elz. c. 8. | 
_] 4e. By the ſtat. 27 Eliz. c. 8. it is enacted, 
When judg- ** That where a judgment is given in the 
ment is given King's Bench, in debt, detinue, covenant, 
in the King's © account, action upon the caſe, ejectionæ 
_ 4: 5p « firme, or treſpaſs, firſt commenced there, 
errar may be © (except where the Queen 1s party), the 
fued out in © plaintiff or defendant may ſue forth out 
Chancery, re- © of the Chancery a writ of error, command- 
— in „ ing the Chief Juſtice to cauſe the re- 
ani, 7 cord to be brought before the Juſtices of 
f « the Common Pleas, and Barons of the Ex- 
e chequer into the Exchequer Chamber: who 
* ſhall have power to reverſe or affirm the 
© ſaid judgment, other than for error con- 
< cerning the juriſdiction of the King's Bench, 
or 


or awarding any venire, habeas corpora, or 


or want of form, in any vit, return, Power to re- 
plaint, _eclaration, or other proceeding. verſe the 


ment 
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And after ſuch judgment is reveried or n 


affirmed, the ſaid record ſhall be re- theſe. wr. 
manded, that the King's Bench may pro- 
ceed thereupon, as ſhall appertain: yet 
ſuch reverfal, or affirmance, ſhall not be 
ſo final, but chat the p party who finds him- 
ſelf aggrieved, _—_ ſill ſue ! in parliament 
as before.“ 
By 21 Fac. I. c. 13. After verdict, judg- Judgment 
ment ſhall not be ſtayed or reverſed, upon ſhall not be 
a writ of error, for any veriance in form 0 
between the ori, inal, and declaration, or variance in bs 
for want of an averment of the perties life, form, be- 


ſo as it be proved he or they be in life, tWaen original 
and declar as: 


lion, e. 
Giſtringas to a wrong office upon any in- | 


ſufficient ſuggeſtion, or by reaſon that 

the plaintiff in gefrone firme, or- in any 

perſonal action be under age appeared by 

atterucy, and the verdict paſſed for him, 

but this does not extend to actions on 

penal ſtatutes. 

17 Cay. 2. cg. ena; « that in all ans Peach of ei- 


th — 
real, perſonal, or mixt, the death of either 3 


party between verdi# and Juagment, ſhall and judg- 


not be alledged for error.” ment. 

5 Geo, 1. c. 13. © Judgment ſhall not be Afﬀer verdi& 
ſtayed or reverſed upon a writ of error, a ap cor 
for any defect in form or ſubſtance, in any 0 ban 


for any defect 
bill, writ, Sc. or for variance in ſuch; crm or 


writs, from the declaration or other Pro- ſubſtance, in 
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ceedings.” feet. . any bill, Cc. 


or for vari- 


An E,; Ee. 
1 Suche 
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Shs. | | Etro!. 
Within what Such writ of error to be brought and pro- 
time to be ſecuted with effect within 20 years. 1011 
brought. „ 14. ES 
In what cafes By the 34 Jac. 1. c. 8, © Bail muſt be put 
fu * In an aclion on a ſingle bond for debt, or upon 

all be ftay- (c blioati ith diti for tl i 
1 an obligation with condition for the pay 
writ of error. ment of money, debt for rent, or upon an 
contract, and to be bound in double the 


< ſum recovered, to proſecute the writ of 


c error with effect, and pay the debt, da- 
mages, and coſts adjudged on the former 


be awarded for delaying execution.“ 
16 Car. 2. c. 8. fen. 3. No execu- 
zance of bail ce 21% ſhall be Haid after verdidt and Judg- 
any entered © ent in any perſonal action whatſoever, un- 
© leſs a recognizance be entered into ac- 
« cording to the 3 Jac. 1. c. 8. 
What actions This does not extend to writs of error, 
bail is not to brought by an executor or adminiſtrator, nor 
be given in. | it of b bt. i 
to any writ of error brought in any a#1on 
| popular, or penal, (except action of debt 
upon 2 £4, 6. for not ſetting forth of tythes), 
nor to any inditment, &c. actions upon the 
caſe, &c. after judgment by default only, no 
bail 1s requifite; nor 1s 1t requiſite, on 
a bond conditioned for performance of cove- 
nants, or on a Sail bond. 


Coſts. Colts are to be given upon writs of error. 
| 23. c. 11. 4& 5 Ann. 16. 
Recogni- « That the plaintiff ſhall proſecute his 


zance of bail. writ of error with effect; and if the 
« judgment is affirmed, ſhall fatisfy the 

c debt, damages and coſts; together with 

« ſuch coſts as ſhall be awarded by occa- 

3 c ſion 


judgment, and all coſts and damages to 
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Erroy. 315 
te ſion of the delay of execution; or elſe 
« that the bail ſhall do it for him.“ 

Bail by the leſſor of the plaintiff, after In ejectment 
verdict and judgment in ejectment, may be leſſors ou re- 
x 6 .* _« cognizance. 

given by himſelf only, and the plaintiff 

muſt enter into bail in dower himſelf only: 

16 & 17 Car. 2. c. 8. ſeF. 3. and the recog- Alſo in dower 
nizance mult be in double the value of one 

year's rent, in gement. | 

How to ſue out a writ of error upon a judg- 
ment in the King's Bench % bill, returnable 
in the Exchequer Chamber. Make a præcipe Præcipe. 
for the curſitor as follows: Middle/ex writ of 
error for C. D. at the ſuit of A. B. on a judg- 
ment in caſe, given in the King's Bench bill 
returnable. 7. K. attorney. 

Carry this to the curſitor of the county, Where to take 
in which the venue 1s laid, and he will make _—_ #cipe, 
out ſame by private ſeal or otherwiſe ; pay, = = = 
without private ſeal, 1/. 15. 64. $5. 6 4. lowed. | 
more if a private ſeal; when you have got 
it ſealed, take it to Mr. Way's office in Por- | 
tugal ftreet, who will allow it, by giving | 
you the allowance on a piece of paper, 
copy it, ſerve ſame on the attorney for the 
plaintiff in the original action, and at the 
ſame time ſhew him the original, and from Allowance a 
that time it is a ſuper/edeas of all proceed- ſaperſedeas, 
ings in the original action; for the plaintiff's from the time, 
attorney cannot be ſaid to be in contempt 
until he is ſerved with the allowance. This When it 
allowance ſhould be ſerved at the time of eee ig | 

taxing the colts, and ſigning final judg- : | 

ment, and if ſerved before, which is done 

by ſeveral attornies, yet it operates as a 
Juperſedeas, although he ſtays till after the 

DLE return 
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Within what 
time bail is 
to be put in. 


Notice of 
bail. 


Exception. 


Etro. 

return before he ſigns his final judgment, as 
the judgment has reference to the firſt day 
of the term, pay for the allowance 21. 64. 

After the writ of error is brought, and 
allowance ſerved, bail muſt be put in within 
four days next after the writ of error is de- 
livered to the clerk of the errors; other- 
wife the defendant in error may take out 
his execution notwithſtanding ſuch writ. 

How to put in bail, — Take the names of 
the bail and additions, on a piece of plain 
paper, to the clerk of the errors, who will 
enter them in his book; appoint him to 
meet you at the judge's houſe, or cham- 
bers, for the purpoſe; bring your bail, and 
then he will take the recognizance ; pay him 
at chambers 1/. 5s. 6d. at Weſtminſter, 
6s. 8 d. more; give notice to plaintiff's at- 
torney of their being put in thus. 

In error. A. B. againſt C. D. 

Take notice that ſpecial bail was this day 
put in upon the writ of error brought in this 
cauſe, with the clerk of the errors, before 
the honourable Mr. Juſtice Fuller, at his 
chambers in Serjeants-inn, Chancery-lane, Lon- 
don, and their names are J. K. of Sc. chy- 
miſt, and G. H. of Sc. baker, Dated c. 
Yours Sc. C. H. attorney for plaintiff in 
error. To Mr. A. K. attorney for the de- 
tendant. | 

If the plaintiff} excepts againſt them, it 
muſt be done within 20 days next after the 
bail put in, which exception 3s to be entered 
in the clerk of the errors book, and notice 
given to the plaintiff's attorney. Nule AA. 
5 W. CAI. | - 
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If the plaintiff in error juſtifies, he gives Juſtiſication. 
fo days notice, excluſive of the day for 
that purpoſe, and the common notice will 
do; beſpeak the book to go to Weſrminſter ; 
make affidavit of the ſervice; give counſel 
brief to move to juſtify, 105. 6 4. clerk 
of the errors, 10s. officer of the court, 
95. 6 4. | | 

The bail being compleat, fearch when Rule to tran- 
the writ of error is returnable, (if no bail is {*ribe. 
required), this ſtep is the firſt that defendant's 
attorney in error takes; if it is returnable the 
ſame term the allowance is made on; then 
proceed by giving a rule for the plaintiff 
in error to tranſcribe, which rule expires a Mr. Y 
in eight days after ſervice; pay for it 2 s. grants it. 
ſerve plaintiff's attorney with a copy. | 

After ſervice make a copy of all the pro- How to pro- 
ceedings, and leave them with the clerk of cecd after the 
the errors, Mr. Way, who makes the tran- rule to trant- 
ſcript therefrom, file your bill the ſame —_— 
term the declaration 1s of with the clerk of 
the declarations. 

The clerk of the errors will, upon the pro- Plaintigt's at- 
ceedings being left, fend to plaintiff's attor- torney on 
ney for a guinea 1n part, or if not, (upon ae... 
receipt of the rule to tranſcrive) leave hun pay dne gül- 
one; if the plaintiff's attorney does not nea in part. 
tranſcribe the record, the ſame term the 
error is returnable of, defendant's attorney 
may; but if he does, the defendant's attor- 
ney will next term go to the treaſury, and 
examine the tranſcript with the roll, pay ac- 
cording to the length, (which the clerk of 

the errors will ſend for), if it's not examined 
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After made 
up and ex- 
amined, to 
be delivered 
over to clerk 
of the errors 
in Exche- 
quer. 

Rule to al- 
ledge dimu- 


nition. 


Erroz. 
in term, you will have the keys of the trea- 
ſury to pay for. | 

After the tranſcript is examined and com- 
pleat, Mr. Way delivers over the ſame to 
Mr. Cecil, at his office in Norfolk Street, 
who 1s the deputy to Philip Fonnereau, the 
clerk of the errors in the Exchequer cham- 
ber. In this term, which 1s the ſecond, de- 
fendant's attorney in error applies to Mr. 
Cecil for a rule to alledge diminution, which 
is to be done in eight days after ſervice, or 
a nonſuit muſt be entered. Therefore the 


plaintiff's attorney in error muſt pay the mo- 


ney as marked upon the rule, 8 5. for al- 
ledging diminution, and 15. 44. per folio 
for the tranſcript, if not, Mr. Cecil will ſign 


Rule to aſſign a non proſ. himſelf, and tax the coſts, But 


crrors. 


if he does aſſign, then the next term get a rule 
from Mr. Cecil, to aſſign errors, which he 
will give you on payment of 25. ſerve plain- 
tiff's attorney with a copy, and he muſt aſ- 
ſign errors in eight days next after ſervice. 
The plaintiff's attorney draws an aſſignment 
of errors, pay counſel: ſigning 105. 64. in- 
groſs ſame on a treble penny ſtamp paper, 
and file it with Mr. Cecil, pay 8 5. for filing. 


Setting down The next term being the fourth, the de- 
for argument. fendant in error, (if general errors are aſ- 


ſigned) may join in error forthwith, which 
is done at the office by informing Mr. Cecil 
thereof, when this is done he moves for a 
concilium, ſets down the cauſe, and moves 
for judgment himſelf; and afterwards taxes 


the coſts, which he will give you on paper, 


and then ſue out execution, 


By 
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By the rule of Ea. 33. Car. 2. © If the If plaintiff 
« plaintiff deſigns to have the errors ſet ſets down 
« down, that is (where real errors are aſ- —_— _ 
« ſigned and meant to be argued) ten days ,,* . 
OR A o be given, 
« notice is to be given to the clerk of the when tuch 
« errors for that purpoſe, and plaintiff then errors are aſ- 
« js to deliver four paper books to the ſigned. 
« judges of the Common Pleas; and the 
« defendant four to the barons, four days 
« before the day of argument.” In this 
caſe a concilium muſt be moved for in form, 
and Mr. Cecil ſets ſame down for argument. | 
If the plaintiff in error does not ſet them 
down, the defendant may, briefs in this 
caſe are to be given to counſel, containing | 
a copy of the whole proceedings from the | 
tranſcript ; if the judgment is affirmed, the | 
_ colts are taxed by Mr. Cecil, and then you | 
may ſue out execution. | 
Afterwards to wit, on next after Aſſignment 
in this ſame term, comes the ſaid K. C. by of error in the 
J. F. his attorney, and ſays that in the re- Exchequer 
cord and proceedings aforeſaid, and alſo in Chamber. 
giving the judgment aforeſaid, there is ma- 
nifeſt error in this, to wit, that the declara- 
tion aforeſaid, and the matters therein con- 
tained, are not ſufficient in law for the ſaid 
A. B. to have and maintain his aforeſaid ac- 
tion thereof againſt the ſaid R. C. There is 
alſo error in this, to wit, that by the record 
aforeſaid, it appears, that the judgment | 
aforeſaid, in form aforeſaid given, was given | 
for the ſaid A. B. againſt the ſaid R. C. 
Whereas, by the law of the land, the ſaid 
judgment ought to have been given for the 
ſaid R. C. againſt the ſaid A. B. And the ſaid 
114 „ 
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Fræcipe for a 
writ of error. 


How to get 
it allowed. 


mon Pleas returnable 


Exkroz. 
R. C. prays that the judgment aforeſaid, 
the errors af;r-ſaid, and other errors in I 
recyurd and proceedings aforeſaid, may be re- 
verſed, annulled, and altogether held for 
nothing, and that he may be reſtored to all 


things, which he cath loſt by occaſion of the 
ſaid judgment, Sc. 


Error from the Common Pleas into the 


King's Bench. 


FEYHE. court of King Bench, ſuperintends 

f the proceedings of all interior courts, 
and by the plenitude of its power corrects 
Lhe errors of thoſe courts. 

It has alſo a power to correct errors in the 
court of Common Pleas, and the record itſelf 
muſt be removed there, that it may remain 
as a precedent and evidence of the law in 
like caſes. Roll. Abr. 753. 5 Co. 39. 

If a ſudgment be given in the Common Pleas, 
and the defendant brings error, a præcipe is 
to be made for the curſitor in this form: 

Middleſex. Writ of error for A. K. againſt 
C. D. in caſe, on a judgment in the Com- 


„ Whereſoever, 


Ec. 


7. B. Attorney. 

Carry this precipe to the curſtior's office 
Chancery Lane, who will make out the writ, 
pay 1/7. 15. 64. if no private ſeal, if. a pri- 
vate ſeal 8 5. 6d. more. 

As ſoon as you have it from the curſitor, 
take the ſame to Mr. Hough, the clerk of 
the errors, whoſe chambers are at No. 5, 
Hare Court, Temple, Pay him for the allow- 


3 


2 allce 


Exxroz. 


ance 21. 25. 6d. ſerve copy of the allow- 
ance on the plaintiff's a:corney, in the ori- 
ginal action. | 


If it requires bail, the plaintiff's attorney 
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If bail is re- 


in error muſt put ſame in, before one of the quired, muſt 
juſtices of the Common Pleas, within four 8 a in, in 
days next after the filing with the clerk of, s. 


the errors, or an execution may iſſue. 


Take the names of the bail and places of How to put 
abode to the clerk of the errors, and he will in bail. 


go with you to one of the judges chambers, 

and there take the bail, pay him for ſame 
il. 45. if at Weſtminſter, 65. 8 d. more; 
give notice thereof to defendant's attorney 
in error, the form of which is in p. 518. 

The defendant's attorney may, if he thinks 
proper, except againſt them, by entering 
ſame in the book of the clerk of the errors, 
within twenty days, next after bail put in; 
and apply to the clerk of the errors, for a 
rule for better bail, pay 45. ſerve copy 
thereof on the plaintiff's attorney, which 
expires in four days. 

If it's intended, that the bail ſhould juſ- 
tity, then the defendant's attorney, will give 
notice thereof, two days excluſive of the 
day, to juſtify ſame, the form of which no- 
tice is as follows: | 
In the Common Pleas, C. D. Plaintiff 

In error. and 


A. B. Defendant. 
Take notice that the bail already put in 


Exception. 


What notice 
of juſtifica- 
tion requiſite. 


Notice of 


for the plaintiff in this cauſe on the writ of jullifying 


error, and of whom you have had notice, will, b 


on Monday the day of next, juſtify 
themſelves in this honourable court at Yeft- 


miniſter 


ail. 


> ANA. Mg 2 2 
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minſier-hall in the county of Middleſes,, as 
good and ſufficient bail for the ſaid plaintiff. 


Dated this day of 1982, 

To Mr. 7. B. Attor- Your's Sc. 
ney tor deſendane J. B. Attorney for 
in error. plaintiff in error. 


The day before you intend juſtifying, go 
to the clerk of the errors, and deſire him to 
attend with the bail book, make affidavit of 
the ſervice of the notice, give it to a Serjeant 
« to move to juſtify the bail,” pay him 10s. 
64. pay for the juſtification and court fees 
15 5. in the evening draw up the rule for the 
allowance, at the ſecondaries, pay 5 5. ſerve 
copy on defendant's attorney. 

Rule to tranſ- If there is no bail required, as for in- 
cribe. ſtance, on judgment by default in caſe, tręſ- 
paſs, and the like, the defendant in error 
upon the return of the writ gets a rule to 
tranſcribe, (and the ſame 1s done by him, 
after bail perfected, as the next ſtep) get 
ſame of Mr. Hough, pay him 45. copy ſame, 
and ſerve on plaintiff's attorney. 

How plain- The plaintiff's attorney before this rule 
tiff's attorney expires, which is in eight days next after 
mer © the ſervice, may pay one guinea in part of 
1 the tranſcript to the clerk of the errors, and 
before it is compleat the clerk of the errors 

will ſend for more. 
How defend- If there be no original filed and the vaca- 
ant's attorney tion of the term in which judgment is ſigned 
_ proceed, js elapſed, the defendant's attorney muſt, 
mar, + E before he takes out a rule to tranſcribe, 
petition the maſter of the Rolls for an origi- 
nal; therefore if you expect a writ of error, 
get the original allowed by the prothonotary, 
in 


— 
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in the taxing of the coſts, and make a 
precipe for the original forthwith ; which 
take to the curſitor, and he will make it 
out for you, for in caſe this is neglected, the 
maſter of the Rolls will not order the original 
to be made out, © but upon payment of 
« coſts to the plaintiff in error, in caſe he 
« does not further proſecute the writ”: a 
copy of the petition, and the maſter of the 
Rolls order thereon, muſt be ſerved on the 
plaintiff's attorney, and if he elects to pro- 
ceed, then no coſts are to be allowed, pay 
for your order 55. 64. carry ſame to the 
curſitor, with a precipe, and he will make 
out the original, which return in this man- 
ner, (though it's uſual to leave it with the 
ſheriff of the county where the venue is laid.) 
John Doe 
Pledges to proſecute and 
Richard Roe. 
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« The within named C. D. has not any thing Return of the 


« in my bailiwick, whereby he can be © attach- 
«ed, The anſwer of 
« William Gill, eſq. 
and Sheriff. 
« William Nicholſon, eſq. | 
When the original is ſealed, and the 
return filed, carry it to the Cuſtos brevinm 
of the Common Pleas, in Brick-court, and 
file it, pay him 44. for ſame, and 4d. every 
poſt-term after the return. 
| A. B. plaintiff, 
In the Common Plens and 
C. D. defendant. 


The 


« ed.“ 


original in 
caſe; if in 
debt, ſay 

« ſummon- 


| 
| 
| 
| 
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The humble petition of the ſaid R. B. the 
plaintiff, 
Flumbly ſheweth, 

That your petitioner having in Eaſter term 
1791, commenced an action at law againſt 
the above-naincd C. D. late of Weſtminſter, 
in the county of Middleſex, yeoman, in his 
majeſty's court of Common Pleas at Weſtmin- 
fer, in a plea of treſpaſs on the caſe, to his 
damage of 601. and your petitioner hath 
laid his venue in fthe county of Middleſex ; 
and judgment hath been obtained in ſuch 
action in Trinity. term laſt paſt, for 351. 
damages, and 121. 105. coſts, whereupon 
the ſaid defendant hath brought his writ of 
error, returnable in his majeſty's court of 
King's Bench, on whereſoever, Sc. but no 
further proccedings have been had thereon. 

That your petitioner hath not as yet ſued 
out any original writ to warrant the ſaid 
judgment, and that he 1s adviſed it is ne- 
ceſſary that the ſame ſhould be ſued out to 
warrant the ſaid judgment, and the time for 
applying for the ſame in the ordinary courſe 
is expired, and that the curſitor of the ſaid 
county cannot make out the ſame without 
an order from your honor. | 

«© Your petitioner therefore humbly 
«« prays your honor, to grant unto 
« him an order that the curſitor of 
ce the ſaid county of Middleſex may 
« iſſue an original writ in this cauſe, 
% out of this honourable court, re- 
ce turnable in his ſaid majeſty's court 
of Common Pleas. 

« Aud your petitioner ſhall 
rer pray, Kc. 
After 


Erro2. 


After ſervice make a tender of the coſts 
in error, to plaintiff's attorney, which if he 


accepts you may non pros and take out exe- 


cution. | 

After ſervice of the rule to tranſcribe, 
leave a copy of the proceedings with the 
clerk of the errors and of the judgment (of 
courſe the roll 1s to be docqueted and car- 
ried in). If the writ of error be returnable the 
firſt return of the term, he takes the whole 
of that term to tranſcribe, if it be the laſt or 
third return, then the whole vacation. 

When the tranſcript is compleat, defen- 
dant's attorney attends on the clerk of the 
errors, who will go with him to Veſtminſter, 
and examine ſame, after it's examined, the 
clerk of the errors delivers over the tran- 
ſcript to Mr, Heberden, with the writ of error * 
annexed, each party may take a copy upon 
paying 4 4. per theet, but it's incumbent on 
the attorney for defendant to make it forth- 
with, as 1t will be wanted in the future itage 
of the cauſe, 

Upon the delivery of the tranſcript over 
to Mr. Heberden, the cauſe is then ſaid to De 
in the court of King's Bench, therefore the 
defendant's attorney will proceed by a /cire 
facias, © to ſhew cauſe why execution ſhould a 
not be adjudged to the plaintiff, which 
is made returnable not on a day certain, but 
whereloever the king ſhall then be, and teſt- 
ed if the tranſcript be compleated, the laſt 
day of term on that day, returnable the 
lirſt day of the next term, if it's compleat in 
vacation, and not delivered over till the firſt 
day of the next term, then it is to bear 7% 

that 


$$ 


Make a ten- 
der of coſts. 


If plaintiff's 
Attorney pro- 
ceeds in er- 
ror then how 
to proceed. 


A fre er tran {- 
ript dehver- 
edover to Mr. 
Heberden, 
cach party 
makes a copy. 


Defendant's 
attorney to 
ſucout /ci. 


Returnable, 
&c. 
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Tefte. that day, and there muſt be ffieen days, be- 
tween the teſte and return. 

With whom The writ of ei. fa. is to be ſigned by Mr, 

to be ſigned Heer den, pay 15. 8 d. ſeal 74. and if left 

and ſealed. for a nihil, 15. to the ſheriff, if left for a 
ſcire feci, you have a ſummons thereon from 
the ſheriff, pay him 25. 4d. officer 5s. If 
there are two /i. fa.'s the laſt need not lie 
four days in the office before the return, 
_— a ſcire feci. 3 Burr. 1723. as againſt 

all. 

on return to On the return day of the /cire facias, if 

give rule for the defendant is warned, or upon a nibil re- 

judgment. turned on the alias, you muſt give a rule 
thereon at Mr. Cowper's the clerk of the 
rules, write it on a piece of plain paper, 
thus: In error, C. D. againſt A. B. rule on 
© {ci. fa. J. A. attorney,” pay for ſame 15. 
10 d. which expires in four days, excluſive 

If there is no Of the day given, upon which day, if there 

aſſignment, is no aſſignment of errors left with defen- 

may ſign zo» Gant's attorney in error, he may take out 

2 execution, but cannot non pros the error, 
till after the rule is given for ſuch aſſign- 
ment, 4 Burr. 17972. but moſtly, as the 
plaintiff in error has gone ſo far, he will 
aſſign errors, which if he does, he had beſt 
deliver the common errors, as they are the 
cheapeſt, but he may aſſign the want of an 
original. 

How to pro- If he does not, and execution is taken out 


ceed if no aſ- for the not aſſigning, the defendant may, in 


ſignment. order to get his coſts in error, proceed by 


getting a rule from the maſter of the King 
Bench office to aſſign errors, who will give the 
ſame on the draft of /c/. fa, which rule you 

carry 
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carry up to Mr. Cowper, and enter, pay 15. 
10d. ſerve copy thereof on plaintiff's attor- 
ney, if he does not deliver an aſſignment of 
errors within the time mentioned in the rule, 
the defendant then may ſign a aon pros for Non pros may, 
want thereof, which is entered upon a double be ſigned for 
half-crown ſtamp paper, and on a roll, of gent e 
the term the tranſcript is filed, the ci. fa. rule * 
muſt follow the tranſcript, therefore of courſe en. 
a poſt docket, beginning with the tranſcript; 
take it to the clerk of the judgments in the 
King's Bench office, who will ſign ſame, pay 
according to the length of the pleadings, 
the maſter taxes the coſts by a bill in this If plaintiff 
caſe: But if he aſſigns errors, ſuch aſſign- aſſigns errors. 
ment muſt be ſigned by counſel, and 1n- 
groſſed on a treble penny. 

If the errors are for the want of an original, If for want of 
then a rule muſt be obtained from the maſ- an original, 
ter, © to return the writ of certiorari,” which how to pro- 
writ muſt be iſſued by the plaintiff's attor- e. 
ney, and ſigned by Mr. Heberden, pay 15s. 

84. ſigning, ſeal 7d. to be left with the 
cuſtos brevium of the Common Pleas, who will 
certify whether ſuch original 1s filed or nor. 
If defendant's attorney in error has not filed 
it, (although this is returned) he may file 
his original and make out a certiorari him- 
ſelf, and upon that the caſtos brevium will 
alſo return the original in the cauſe, 
which is to be filed by him at the office 
of Mr. Way, or in the treaſury if in term 
time. 


But if the real original is returned and e. _ 
. Tr — 
filed, then the defendant in error gets a copy turned. en 
defendant in error may join in error. 


thereof 


2 en ts, _—_ CE — 
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thereof on treble 6 4. and joins in error by 
pleading in zullo eft erratum, and enter a non 
miſit breve on record, without taking any 
notice of the d:mizution; and the aſſignment 
| of error is void. 1 1 
If a wrong In 1 Cro. 2715 281. it is laid down, that 
original be if a wrong original is certified, the defen- 
certified, de- ant in error, may ſuggeſt, before in 24ʃlo 
ee A erratum pleaded, that there is an original 
right one of Of another term, viz. Michaelmas or Hilary ; 


another form. when a certiorari iſſues to the cuſtos brevium 


to certify ſame, and another to the chief 
Juſtice of the Common Pleas to certify the 
continuances. 
In Hardres reports, it is ſaid, if a wrong 
original is certified the ſame term the placita 
is of, the defendant may ſuggeſt there is a 
right one of the ſame term: And when 
both are before the court, they will apply 
the record to that which is right. p. 200. 
But as directions are particularly given to 
file the original firſt, there need no ſuch pro- 
ceedings as this, therefore a joinder may be 
made the next term after aſſignment. 
Aſſignment It is to be ingroſſed on treble penny ſigned 
how co be in- by counſe! 105. 6 d. and delivered over to 
_— . plaintiff's attorney, pay him 25. 6 d. 
After joinder After joinder either party may move the 
how to Fro. court for a concilium, counſel 105. 64. the rule 
ceed. muſt be drawn up at Mr. Cowper's, and the 
proceedings entred on the roll, as of the 
term the tranſcript was filed, Mr. Auſten will 
mark ſame, and enter the cauſe for argu- 
ment, as on demutrer, ſerve copy of the 
rule on the attorney of the other fide, doc- 
| quet 


ann” wm 
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guet the roll at the King's Bench office, and 


file it in the treaſury at WMeſtminſter. 


The whole proceedings are entered on the 
roll beginning with the writ of error, to the 
end of the tranſcript, aſſignment of errors, 
to the end of the joinder; make copies of the 
paper book which contain the whole proceed- 


3.29 


ing as on the roll, plaintiff is to deliver two 


copies to the chief Juſtice and ſenior judge, 
the defendant two other copies to the other 


judges, R. M. 17 Car. 2. pay each clerk 2 5. 


they are to be delivered, not according to on 
rule of Enfter 2 Jac. 2. 4 days before argu 
ment, but 2 will do. If plaintiff's dior 
regiccts to deliver the books on his part, de- 
fendant may, then 12 ent will be given 
of courſe againſt the plain atiff; defendant 
draws up the rule at Mr. Cocoper's for judg- 
ment, ſtamp it with a double half- crown 
jtamp, and the maſter will tax the coſts 
thereon, without a bill, but you mult have 
the roll for him to mark, beſpeak it of the 
clerk of the treaſury to bring it to the 
maſter. | 

It may happen that the plaintiff in error 
will not aſign the want of an original, &c. 
or pray a certiorari, therefore in that caſe the 
ge! neral aſſignment © that the judgment is 
© given for plaintiff, whereas it ought to have 
© Been given for defendant is made,” in that 
caſe you may join the next term in error, 
and move for a cenſilium as before, without a 


rule to return the certiorari. 
Geerge, Sc. To the ſheriff of Midaleſex, 


| greeting : Whereas A. B. lately in our court 


before ekxander Lord Loughborough and his 
Mm companions, 


Scire Facias 
GUATE ce. catio- 
nen non. 
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companions, our juſtices of the bench at 
Weſtminſter, by our writ, and by the judg- 
ment of the ſame court, recovered againſt C. 


D. late of Weſtminſter, in your county yeo- 


man, 47 1. 10s. for his damages, which he 
ſuſtained by occaſion of the not performing 
certain promiſes and undertakings lately 
made by the ſaid C. to the ſaid A. at West- 
minſter in your county, as for his coſts and 
charges by him abour his ſuit in that behalf 
laid out, whereof the ſaid C. 1s convicted, as 
by the record and proceedings thereof, which 
we lately cauſed to be brought into our 
court before us, for certain cauſes of error 
manifeſtly appears, and now on the behalf of 
the ſaid A. we have been informed in our 
ſame court before us, that although judgment 
be thereon given, yet execution of the da- 
mages aforeſaid ſtill remains to be made to 
him the ſaid A. whereupon the ſaid A. hath 
humbly beſought us, that we ſhould provide 
him a proper remedy in this behalf, and we 
being willing that what 1s juſt and right 


ſhould be done in this particular, command 
you, that by honeſt and lawful men of your 


bailiwick, you make known to the ſaid C. 
D. that he be before us on whereſo- 
ever we ſhall then be in England, to ſhew if 
he has or knows of any thing to fay for him- 
ſelf, why the ſaid H. ought not to have his 
execution againſt the ſaid C. for the damages 
aforeſaid, according to the force, form, and 
effect of the ſaid recovery, if it ſhall ſeem ex- 
pedient for him ſo to do; and further to do 
and receive what our ſaid court before us 


ſhall then and there conſider of him in this 


behalt, 


* 
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behalt, and have you there then the names of 
thoſe by whom you ſhall cauſe it to be known 
to him, and this writ. Witneis Hilliam Earl 
of Mansfield at /ejiminſter the day ot 
in the twenty-ſecond year of our reign. 
Stormont and Way. 


$3L 


Middleſex, ſci. fa. in error between A. B. Precipe. 


plaintiff, and C. D. defendant, ret'ble on 
whereſoever, c. J. B. attorney. 
To be ſignea by Mr. Leberden, pay 15. 

$ d. 

Stormont and Way, 

Term, in the 22d year of the reign 

of king George the third. 


C. D. ] Afterwards, that is to fav, on Monaay Alliginmuntel 
agt. on the morrow of Saiui Marlin in this errors, that 


A. B.] tame term, before our lord the king at 
Weſtminftcr comes the ſaid C. D. by J. B. his 
attorney, and ſays, that in the record and 
proceedings aforeſaid, and alſo in the giving 
of the judgment aforeſaid, there is manifeſt 
error in this, to wit, that the declaration 
aforeſaid, and the matters therein contained, 
are not ſufficient in law for the ſaid A. B. to 
have or maintain his aforeſaid action thereof 
againſt the ſaid C. D. there is a error in 
this, to wit, that by the record aforeſaid it 
appears, that the ſaid C. D. was attached to 
anſwer to the ſaid A. B. in the plea aforeſaid, 
yet no original writ between the parties afore- 
ſaid, i in the plea aforeſaid, is filed of record, nor 
remains of record in the ſaid court of the ſaid 
lord the king of the bench, at// eftminſter afore- 
1 ; therefore in that rhavs is manifeſt er- 
There is alſo error in this, that it ap- 

— by the record aforeiaid, that the judg- 
Mm 2 ment 


there is no ori- 
ginalwrit f ed 
ot record. 
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turn day. 
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ment aforeſaid, in form aforeſaid given, was 
given for the ſaid A. againſt the ſaid C. where- 
as by the law of the land, the ſaid judgmenc 
ought to have been given for the ſaid C. againſt 
the ſaid A. and the ſaid C. prays the writ of 
our ſaid lord the king to be directed to the 
cuſtos brevium of the ſaid court of the bench at 
Weſtminſter, to certify to the ſaid lord the 
king the truth of the ſame, and it is granted 
to him, Sc. and tne ſaid C. prays that the 
judgment aforeſaid, for the errors aforeſaid, 
and other errors in the record and proceed- 
ings aforeſaid, may be reverſed annulled, and 
altogether held for nothing ; and that he may 
be reſtored to all things which he hath loſt 
by occaſion of the ſaid judgment, &c. J. L. 
If you aftign warrants of attorney for er- 
ror, then ſay, © there is alſo error in this, to 
« wit, that there is no warrant of attorney 
©« filed of record, nor remains of record in 
„ the court of our lord the king of the 
ce bench at Weſtminſier, between the parties 
ce of the plea aforeſaid, to warrant the ſaid 
ce J. K. to be attorney for the ſaid A. B. 
c againit the ſaid C. D. in the plea aforeſaid, 

ce therefore in this there is manifeſt error.” 
George the third, Sc. To our right truſty 
and well beloved holding 
the office of keeper of the writs, rolls, and re- 
cords of our court of the bench, greeting : 
We being willing for certain cauſes to be 
certified, whether any original writ between 
A. B. and C. D. late of Weſtminſter, in the 
county of Middleſex, yeomen, in a plea of treſ- 


paſs on the caſe, be filed in your cuſtody or 
| not, 
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Erro. 
not, do command you, that you ſearch our 
original writs, directed to our ſheriff of Mid- 
dleſex, and which are filed of record in your 
cuſtody of term, (the term the origi- 
nal is returnable) in the twenty-ſecond year 
of our reign, and what you ſhall find therein 
of an original writ iſſued between the parties 
aforeſaid, of the plea aforeſaid, you certity to 
us without delay, on whereioever 
we ſhall then be in Ezglend, together with 
the return and indorſernent thereon, as fully 


as the ſame remains in your cuſtody, and this 
writ, Witneſs Willium Farl of Mansfield, at 


Veſiminſter the day of 111 the 
twenty ſecond year of our reign. 
Stormont and May. 


5 


Middleſex. Certiorari to certify the record Præcche. 


of an original between A. B. plalntiff and C. 
D. defen : ret'ble 


C. D. Term in the twenty- ſecond 
agt. year of king George the third. 

A Stormont and Way. 
Afterwards, to wir, on | next after 


by A. K. his attorney, and ſays, that in the 
record and proceedings aforcſaid, there is 
manifeſt error 1n this, to wit, that the decla- 
ration aforeſaid, and the matters therein con- 
tained, are not ſufficient in law for the ſaid 
A. to have or maintain his atoreſaid action 
thereof againſt him the ſaid C. there is alſo 
error in this, to wit, that by the record aſore- 
fad, it appears, that the judgment aforefaid, 
In ſos rm aforeſaid given, was given for the 
tlic faid A. againſt the ſaid C. whereas by the 

Mmz3 law 


3 


Alignment of 
in this ſame term, comes the ſaid C. general error, 
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Exroz 
law of the land, the ſaid a ought to 
have been given for the ſaid C. againſt the 
ſaid A. and the ſaid C. prays that the Judg- 
ment aforeſaid, for the errors aforeſaid, and 
other errors in the record and Proceedings 
aforeſaid, may be reverſed, annuliec, and al- 
together held for nothing, and that he may 
be reſtored to all things "which he bak loſt 
by occaſion of the ſaid judgment, £ Oe. 
N. F. Morgan, 
And hereupon afterwards, to wit, on 

next after in the year of the reign 
of our ſaid lord che king, the ſaid A. by his 
ſaid attorney, freely comes here into court, 
and fays, that there is no error either in the 
record and proceedings aforeſaid, or in giving 
the judgment aforeſaid ; - and "ol prays that 
the ſaid court of our ſaid lord the k; ing now 
here, may proceed to examine, as well the 
record and proceedings aforeſaid, as the mat- 
ters aforeſaid above for error aſſigned, and 
that the judgment aforeſaid, in form atore- 
ſaid given, may be in all things affirmed : 
But becauſe the court of the faid lord the 
king now here, is not yet adviſed what judg- 
ment to give of and concerning the premiſes; 
a day is therefore given to the parties afore- 
ſaid to come before the ſaid lord the king on 
whereſoever, Sc. to hear the judg- 
ment aforeſaid, for that the court of the ſaid 
lord the king now here, is not yet adviſed 
thereof, Cc. B. Lucas. 
Which ſaid writ of certiorari ſo prayed and 
cranted, follows in theſe words, to wit: George, 
(here ſet torth the writ of certiorari) then ſay, 
which 
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Erroz. 


which ſaid chief juſtice of the bench afore- 


ſaid, returned and certified unto our ſaid lord 
the king, that, by virtue of the ſaid writ, he 
had ſearched the records, and other remem- 
brance rolls of the warrants of attorney for 
the ſaid county of Middleſex in his cuſtody, 
filed of record of term, in the year 
of the reign of our ſid lord the king, and 
that there 1s an original writ iſſued againſt 
the ſaid C. at the fuit of the ſaid 4. in the 
plea aforeſaid, in his cuſtody filed of record, 
which ſaid writ he the ſaid chief juſtice theres 
by certified to the ſaid lord the king, as ap- 
peared by the ſchedule thercunto annexed, 
which faid ſchedule ſo annexed to the ſaid 
writ of certiorari, follows in theſe words, to 
wit, (here ſet forth the ſchedule verbatim) 
which ſaid writ of certiorari, together with 
the return thereof, among the records of 
term aforeſaid 1s filed, and hereupon 

afterwards, to wit, on next after 
in the year of the reign of the ſaid lord the 
king, the ſaid A. by his attorney aforeſaid, 
freely comes here into court, and ſays, that 
there is no error either in the record and pro- 
ceedings aforeſaid, or in giving the judgment 
aforeſaid ; and ſhe prays that the court of the 
faid lord the king, now here, may proceed to 
examine, as well the recard and proceedings 
aforeſaid, as the matters aforeſaid for error 
aligned, and that the judgment aforeſaid, in 
form aforeſaid given, may be in all things 
affirmed; but becauſe the court of the ſaid 
lord the king, now here, 1s not yet adviſed 
what judgment to give of and upon the pre- 
M m 4 _ miles, 
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Erro. 
miſes, a day is given therefore to the parties 
aforeſaid, to come before the ſaid lord the 
King on whereſoever he ſhall then be 
in England, to hear the judgment aforeſaid, 
for that the ſaid court of our ſaid lord the 
king now here, 1s not yet adviſed thereof, 


GC B. I. 


AfFrmance of At which day, before our lord the king at 
the judgment. Meſtminſter, came the parties aforeſaid by 


Judgment 
ſigned 
day of 
1782. 


their attornies aforeſaid: Whereupon, as well 


the record and proceedings aforeſaid, and the 


judgment given in form aforeſaid, as the 


matters aforeſaid by the ſaid C. above for 
error aſfigned, being ſeen and fully under- 
ſtood by The court of our ſaid lord the King 
now here, and mature deliberation had there- 
upon; for that it appears to the court of our 
faid lord the king now here, that there is no 
error either in the record and proceedings 
aforeſaid, or in the giving of the judgment 
aforeſaid : Therefore it is conſidered, thar the 
judgment atorefaid, given in form aforeſaid, 
be in all things affirmed. And it is fur- 
ther conſidered, that the ſaid A. recover a- 
gainſt the ſaid C. his damages aforeſaid, and 
alſo 141. adjudged to him by the court of 
our lord the king now here, according to the 
form of the ſtatute in ſuch caſe made and 
provided, for his damages, coſts and charges 
which he has ſuſtained, by occaſion of the de- 
lay of the execution of the judgment afore- 
ſaid, by means of the proſecuting the ſaid 
writ of error, which ſaid damages, coſts and 
charges, in the whole, amount to J. and 
hat he have execution thereof, Se. 


Afterwards, 


Erroy. 


Afterwards, to wit, on next after in 
this fame term before our lord the king at Viſimin- 
ſler, comes the ſaid A. B. by his attorney aforeſaid 
and ſays, that execution of the judgment aforeſaid, 
ſtill remains to be made unto him: Therefore he © 
prays the writ of our lord the king to be directed is. 
the ſheriff of the county of Middleſex aforeſaid, that 
he make known to the ſaid C. D. to be before the 
ſaid lord the king whereſoever, &c. to 
ſhew if any thing he has or knows to ſay for him- 
ſelf, why the faid 4. B. ought not to have execution 
of his damages, coſts, and charges, aforeſaid, accord- 
ing to the form and effect of the judgment e 
and it is granted to him, &c. by which it is com- 
manded, to the ſheriff aforeſaid, that by good and 
lawful men of his bailiwick, that he make known to 
the ſaid C. D. that he be before the lord the king 
(the return of the eite ſucias guare, Ac.) whereſoever, 
Sc. to ſhew in form aforeſaid, if, Sc. and further, 
Sc. the ſame day is given to the fajd A. B. Sc. at 
which day the ſaid A. B. by his attorney aforeſaid; 
comes before our lord the king at // fem iter, and 
offers himſelf againſt the ſaid D. in the plea afore- 
ſaid, and the ſheriff (to wit.) J. W. Eſq. and E. F. 
Eſq. ſheriff of the ſaid county of Adel ds returned 
that by virtue of the ſaid writ to him directed, 4 
Ta I". and J. P. good, Fe. he has given notice 8 
to the ſaid C. D. to appear, . to ſhew as by that 
writ he was required; and the faid C. D. being ſo- 
lemnly called, doth not come, but makes default; 
and hereupon the ſaid A. B. fays, that the ſaid C. D. 
hath afigned no error or errors in the record in the 
proceedings aforeſaid, or in giving the judgmen t 
aforeſaid; therefore a day is given to the parties 
aforeſaid, to come before our lord the king, on 
Monday next after , thatis to lay, for the ſaid 
C. D. to aſſign error or errors in the record and 
proceedings aforeſaid, or in giving the judgment 
aforeſaid. At which day, before our lord the 
king at T7/minſter, comes the ſaid A. B. by his at- 
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day of 


1779. 


Mercy, 


A V,. fas on 1 
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Plaintiff ig error torney aforeſaid, and the ſaid C. D. being ſolemnly 
males default. called doth not come, but again makes default, nor 
hath he farther proſecuted the ſaid writ of error 


againſt the ſaid A. B. 


Therefore it is confi— 


dered, that the ſaid A. B. recover againſt the ſaid 
judement ſigned C. D. as well his damages aforeſaid, as alfo 
; 71. adjudged to him by the court of our lord 
tne king now here, according to the form of the 


O 


ſtatute in ſuch caſe made and provided, for his da- 
mages, coſts and charges, which he has ſuſtained 
by occaſion of the delay of execution of the judg- 
ment aforeſaid, by means of the proſecution of the 
ſaid writ of error, which damages, in the whole, 
amount unto 551. and that the ſaid A. B. have ex- 
ecution thereof, &c. and the ſaid C. D. in mercy, &c, 


George the third, &c. 


jzudgmentathrm- to the ſheriff of Midille- 


ed in the Ex- 
cheguer Chamber 


fex greeting : We com- 


from the Xinz's mand you, that of the 


$ conch. 


goods and chattels in 
your bailiwick of C. D. 
you cauſe to be made 56 /. 
which A. B. lately in 
our court before us at 
FPeftminjter, by bill with- 
out our writ, and by the 
judgment of the ſame 
court recovered againſt 


the ſaid C. D. for his da- 


A ca. ſa. for ditto, 

George the third, &c, 
to the ſheriff of 11le- 
ſex greeting: We com- 
mand you, that yeu take 
C. D. if he ſhall be found 
in your bailiwick, and 
him ſafely keep, ſo that 
you may have his body 
before us at Weſtminſter, 
on next aiter to 
ſatisfy A. B. 100 l. for 


his damages which he 


hath ſuſtained as well by 


mages, which he had ſuſ- reaſon of the not per- 
tained as well by reaſon forming 
of the not performing 


certain promiſes and undertakings made by the ſaid 
C. to the ſaid A. as for his coſts and charges by him 
about his ſuit in that behalf expended, whereof the 
ſaid C. is convicted, as appears to us of record 
and alſo 7. larely adjudged to the ſaid A. in our 
court of Exchequer chamber, by our juſtices of our 
common bench, and our barons of our Exchequer of 
the degree of the coif, according to the form of the 
ſtatute in ſuch caſe made and provided, for his de- 

| mages, 


FP 
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mages, coſts and charges, which he had ſuſtained by 
eaſon of the delay of the execution of the judgment 
aforeſaid, on pretext of proſecuring our writ for cor- 
recting error brought in the premiſes by the ſaid C. 
againff the ſaid A. the ſaid judgment being there in 
b all things affirmed, of which the ſaid C. is alſo con- 
J victed; as by the record and proceedings of our ſaid 
juſtices and barons by them had in the premiſes, and 
by them remitted to, and remaining in our ſaid court 
before us at Meſiminſter, alſo appears to us of re- 


cord, | 
And have you taat And have you there 
money before us at Ve- then this writ. Wit- 
712: ler, on next after neſs, c. | 
to render to the ſaid Stormont and May. 


A. for his damages afore- 
faid, and have there then 
this writ. Witneſs, c. 

Storinont and May. 

If it is on a on pros for not aſſigning errors. then go to lf on a ver pres 
tne end of the firſt recovery, and ſay, And alſo 11 l. ; og i 
« adjudged to the ſaid I. in our faid court of Exche- 

« ger chamber, by our juſtices of our court of com- 
mon bench, and our barons of our Exchequer, of 
the degree of the coif, according to the form of 
« the ſtatute in ſuch caſe made and provided, for 
& his damages, coſts and charges, which he hath 
„ ſuftained, by reaſon of the delay of the execution 
of the judgment aforeſaid, on pretext of proſe- 

cuting our writ for correcting of error, becauſe 
„ the ſaid C. did not proſecute the ſaid writ with 
effect, of which the ſaid C. is alſo convicted, as 
« by the record and proceedings, of our ſaid juſtices : 
and barons by them had, in the premiſes, and by 
them remitted to, and remaining in our ſaid court 
before us at VHeſiminſter, allo appears to us of re- 

* cord. And have you there then, Cc.“ 
Ifitis from the Common Pleas in the King's-Bench, 

for not afligning errors, then as follows. 
| F. 
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Fi. fa. 

George the third, &c, 
to the ſheriff of iadleſex 
greeting: We command 
you, that you cauſe to be 
levied of the goods and 
chattels of C. D. late of, 
Sc. yeoman in your baili- 
wick, 200 l. which A. B. 
lately in our court, before 
Alexander Lord Lough- 
bzrough and his compa- 
nions, then juſtices of 
our court of common 
bench, recovered againſt 
the ſaid C. for his damages 
which he hath ſuſtained, 
on occaſion of the not 
performing certain pro- 
miſes and undertakings 
lately made by the ſaid 
C. to the ſaid A. at Veſi- 


miner in your county, as 


for his coſts and charges 
by him laid out about his 
fuit in that behalf, where- 
of the ſaid C. is convic- 
ted, -- h 


Ca. ſa. 

George, &c. to the ſhe- 
riff of Middleſex greeting; 
We command you, that 


you take C. D. late of 


Sc. yeoman, if he be 
found in your bailiwick, 
and ſafely keep him, ſo 
that you have his body 
before us at Meſtminſter, 
on whereſoever we 
ſhall then be in England, 
to ſatisfy A. B. 6001. for 
his damages, which the 
ſaid A. B. lately in our 
court, before Alexander 
Lord Loughborough and 
his companions, then his 
majeſty's juſtices of the 
bench at Heſiminſter, re- 
covered againſt the ſaid 
C. for his damages which 
he ſuſtained, as well by 
reaſon of the not per- 
forming certain promiſes 
and undertakings made 


by the ſaid C. to the ſaid 


A, at Miſtminſien in your 


county, as for his colts, 


& C, 


As by the record, and praccedings thereof, which 
we lately cauſed to come into our court be- 
fore us, for certain cauſes of error, and now 
there remaining, it appears to us of record: And 


alſo 117. which were awarded to the ſaid A. in our 
court beſore us, according to the form of the ſta- 


tute in ſuch caſe made and provided, for his damages, 
coſts, and charges, which he had ſuſtained, by occa- 
ſton of the delay of execution of the ſaid judgment ob- 


tained 
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And have you the ſaid 
money before us on 
whereſoever we ſhall 
then be in England, to 
render to the ſaid A. for 
his damages, coſts and 
charges aforeſaid, and 
this writ. Witneſs Wil- 
liem Earl of Mansfield, at 
Meſiminſter, the day 
of in the 22d year 
of our reign. 

Stormont and Way. 

Fi. fa. upon affirm- 
ance in debt in the 
King's-Bench, from C. P. 

George the third, c. 
to the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, that you cauſe 
to be made and levied, 
of the goods and chattels, 
in your bailiwick, of 
C. D. late of Weſtminſter, 
im your County, yeoman, as 
well a certain debt of 
40 J. which A. E. late- 
ly in our court, before 
Alexander Lord Lough- 
borough and his compa- 
nions, our juſtices of the 
bench at Meſiminſter, re- 
covered againſt the ſaid 
C. as alſo rol. for his 
damages which he ſuſ- 
tained, by reaſon of the 


Erroy. 

tained on pretext of profecuting the ſaid writ for cor- 
recting errors, becauſe the ſaid C. did not proſecute 
the ſaid writ with effect, whereof the ſaid C. is 
convicted as appears to us of record. 


And have you there 
this writ. Witneſs, Oc. 
Stormont and May. 


To be ſealed only. 


Ca. ſa. upon affirmance 
in debt in the King's 
Bench, from the C. P. 

George, c. to the ſhe- 
riff of Midaliſex, greet- 
ing: We command you, 
that you take C. D. late 
of Meſiminſter, in your 
county, yecman, if he 


ſhall be found in your 


bailiwick, and him ſafely 
keep, ſo that you may 
have his body before us 
in eight days of Saint 
Hilary, whereſoever we 
ſhall then be in England, 
to ſatisfy A. B. as well a 
certain debt of 28 I. which 
the ſaid A. B. lately in 
our court, before Aex- 
ander Lord Loughborough 
and his companions, our” 
juſtices of the bench, at: 

FW ejtminſter 
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detaining the ſaid debt, 
as for his coſts and 


charges by him expended 


about his ſuit in this be- 


Wiſtminſter, recovered a- 
gainſt the ſaid C. as alſo 
101. which, in our ſaid 
court of the bench, were 


half adjudged to the ſaid A. B, 
| for his damages, which 
he ſuſtained by occaſion 
of the detaining the ſaid 
debt as for his coſts, &c, 
whereof the ſaid C. was convicted, as by the record 
and proceedings thereof which we lately cauſed to 
come into our court before us for certain cauſes 
of error, now there remaining appears to us of 
record: And alſo 14 /. which were adjudged to the 
faid A. in our ſaid court before us, according to the 
form of the ſtatute in ſuch caſe made and provided, 
for his damages, coſts and charges, which he hath 
ſuſtained, by occaſion of the delay of the execution of 
the judgment aforeſaid, by the proſecution of our 
ſaid writ of error; the ſaid judgment being in our 
ſaid court before us in all things affirmed ; whereof 
the ſaid C. is alſo convicted, as appears to us like- 
wiſe of record. 

And have you the ſaid 
monies before us on 
whereſoever we ſhall then 
be in England, to render 
to the ſaid A. for his debt 
and damages, coſts and 
charges, aforeſaid, and 
alſo this writ. Wit- 
neſs, &c. | 

Stormont and May. 

If you want a te/?atum into any other county, add 
after the words, convicted, Sc. And our ſheriff of 
« Middleſex, at a certain day now paſt, returned to 
& us, that the faid C. was not found in his bailnwick, 
«© whereas it is teſtified in our fame court before Us, 


that the ſaid C. Iurks and wanders up and Gown in 
your 


And have you there 
this writ. Witness, Tc, 
Stormont and May. 
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« your county, and have there then this writ. Mit- 


&« nefs, &c.“ 


Erro? in Datliament. 


\ Writ of error that is brought in parliament, How a writ of 


is made returnable immediately, or upon a error in parlia- 
ment 1s made 


prorogation ad proximum parliamentum, becauſe | 


that court, during the ſeſſion of it, fits continual- 
ly, and has no vacation, and it is for the honour of 
that high court to be immediately attended, that 
they may do the ſpeedier juſtice; the proccedings 
there are very expeditious, there being no /cire 
facias; but, upon a motion made in the houſe by 
one of the peers, a day is appointed for the plain- 
tiff in error, to aſſign his errors, and after iſſue is 
joined, or in ullo eft erratum, upon another mo- 
tion made in manner aforeſaid, their lordſhips ap- 
point a day for the hearing of errors; at which day 
both parties muſt attend with their counſel; but 
neither party muſt have more than two to plead 
for him. | | 

The writ is made out by the curſitor of the coun- How to ſue ir 
ty, where the venue is laid, pay him 61. 15. 64. t. 
if no private ſeal, and the curſitor procures the 
warrant from the king. | 

Take it to Mr. J/ay's office and he will allow Allowance, 
it, pay 41. a copy of which ſerve on the attorney 
tor plaintiff in the original action. 

It bail is required, put it in as in p. 516, upon If bail is re- 
the return, i. e. when the parliament fits, get a 472% how ce 

. 7 put it IU. 
rule to tranſcribe at Mr. Jay's office, ſerve copy 
on plaintift's attorney, get the tranſcript made 
up, for which purpoſe you ſpeak to the clerk of the 
errors, and leave him the pleadings, and the chief 
Juſtice of the King's Bench, when ready, carries the 
record, and tranſcript to the lords, with whom, after 
they are examined, he leaves the latter, but the re- 
cord is brought back again: The clerk of the cr- 
r0rs attends the chief juſtice to the houſe. ; 
2 d 
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No /ci, fa. iſſues 


to compel an 
aſſignment of 
errors. 


© plaintiff al- 
ledges diminu - 
tion, a certiorart 
is to be iſſued. 
in ten days. 


Argument. 


How to get a 
hort day ap- 
pointed. 


Caſes muſt be 
drawn up, and 
ſigned by coun- 
fel, and print - 
ed. 


Erroz. 


It has been already obſerved, that no ſcire facies 
iſſues, for the aſſignment of errors, but you mu# 
petition the houſe, to appoint a day for that pur- 
poſe, which is generally eight days, and get a lord 
to move it upon the petition being left with the 
clerk of the parliament: If aſſignment of errors 
is not filed in the parliament office with the clerk 
of the parliament in time, petition the houſe for a 
non pros, which will be ordered with 20/7. coſts, 
but they are diſcretionary, and not taxed as in 
other courts, and a remittitur of the tranſcript will 
be made out by the clerk of the parliament, 

If the plaintiff in error alledges diminution, and 
prays a certiorari, the ſame is to be iſſued without 
any motion, and to be returned in ten days; which 
it not done, or good cauſe ſhewn to the houſe to 
the contrary, the plaintiff will loſe the benefit of 
his writ. 

To obtain a hearing the plaintiff in error muſt 
get a peer to move the houſe that on aſſigning er- 
rors the defendant may appear, and make his de- 
fence. | | 

If the houſe be likely to get up ſoon, after aſ- 
ſignment of errors, you may, on pleading in nll 
et erratum, get a peer to move the houſe upon pe- 
tition, to appoint a ſhort day for the hearing of 
the. cauſe, | 

The cafes muſt be drawn up and ſigned by 
counſel, which are afterwards printed and deli- 
vered to the lords by both parties; the lords exa- 
mine the errors with the afliſtance of the judges, 
in all affairs of weight and nicety, If the judg- 
ment is revericd, the chancellor, by order of the 
houſe, pronounces execution accordingly ; if at- 
firmed, the record is remanded, and the court of 
King's Bench will iſſue execution. 


Standing 


Erroz. — 


Stauding orders of parliament ręſpedting wiits 
of error. | 


That the plaintifis in all writs, after th ꝛe ſame, Orders on writs 
and the records be brought in, ſhall ſpecdily ret e in par · 
pair to the clerk of the parliament, and proſecute ' N 
the writs of error, and ſatisfy the officers of this 
houſe their” fees juſtly due unto them, by reaſon of 
the proſecution of the ſaid writs of pes and the Errors to be af- 
proceedings thereupon, and further ihall afſign their gens : OM 
errors within eight days after the bringing in of 1 CY 
ſuch writs with the records; and if the plaintiff 
makes default ſo to do, then the ſaid clerk, if the 
defendant in ſuch writs require it, hall record that 
the plaintiff hath not proſecuted his writ of error; 
and that the houſe doth therefore award that ht: 
plaintiff ſhall loſe his wilt and that the defendant 
ſhall go without day, and that the record * remit- 
ed: and if any plaintiff in any writ of error mall al- 
ledge diminution, and pray a certiorari, the cler & ſhall rc dinunution 
enter an award thereof accordingly; and tne plain- alle bred and cer. 
tiff may, before in nullo /, erratum pleade d, ſue riorari prayed. 
forth the writ of certiorari in ordinary courſe, 4 0 Certierari to go 
out ſpecial petition or motion to this houſe for the Rs 5 
ſame; and if he ſhall not proſecute ſuch writ, and 1 Ja. 7 
procure it to be returned within ten days next at- 
ter his plea of diminution put into this houſe, then, or loſe benelit 
unleſs he ſhall ſhew ſome good cauſe to this houſe tere ani de- 
tor the enlarging of the time for the return of ſuch OY „ 
writ, he ſhall loſe the benefit of the ſame; ; and the awarded, 
defendant 3 in the writ of error may proceed as if 
no ſuch writ of certiorari were awarded, Crdo dom. 
procer, die veneris, 13th December 1661. 

That no perſon whatſoever do preſume to No cafes to be 


3 


by 


4 Fu 


deliver any. printed caſe or caſes to any lord of 4**'vered.unicis 
this houſe, unleſs ſuch caſe or caſes ſnall be ſign- 8 
ed by one or more of the counſel who attend 
at the hearing of the cauſe in the courts be- 
low, or ſhall be of counſel at the hearing in this 


Nn houſe, 


— . — — nts 
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houſe. Ordo dem. procer. die martiis, 19 Abprili; 
1698. 
No putting off . conſideration of the great inconvenien- 
a day of hearing, cies ariſing by motions and petitions for putting off 
without notice y : 
of two days, and Cauſes, after days have been appointed for hearing 
oath thereof. thereof, it is ordered by the lords ſpiritual and tem- 
poral in parliament aſſembled, that when a day 
ſhall be appointed for the hearing any cauſe, ap- 
peal, or writ of error, argued in this houſe, the 
fame ſhall not be altered but upon petition; and 
that no petition ſhall in ſuch caſe be received, un- 
leſs two days notice thereof be given to the adverſe 
party, of which notice, oath ſhall be made at the 
bar of this houſe, Ordo dom. procer die mercur. 22 
| December 1 703. | ; | 
Certificates to Ordered that in all caſes upon writs of error de- 
be given of pending in this houſe, when diminution ſhall be 
certiorari's being 0 ; 
awarded con- at any time alledged, and a certiorari prayed and 
cerning writs of awarded before in nullo ęſt erratum pleaded, the 
8 8 clerk of the parliament ſhall, upon requeſt to him 
made, give a certificate that diminution is fo al- 
ledged, and a certiorar: prayed and awarded there- 
upon. Ordo dom. procer die veneris, 21 Feb. 1717. 
How counſel are Tt js ordered by the lords ſpiritual and temporal 
to proceed. in parliament aſſembled, that at the hearing of 
cauſes for the future, one of the counſel for the 
appellants ſhall open the cauſe ; then the evidence 
on their ſide ſhall be read; which done, the other 
counſel for the appellants may make obſervation 
on the evidence; then one of the counſel for the 
reſpondents ſhall be heard, and the evidence on 
their ſide ſhall be read; after which the other coun- 
ſel for the reſpondents ſhall be heard, and one 
counſel] only for the appellants to reply. Ordo dom, 
procer. die ſalbat, 2 Mart, 1727. 


To 
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To the right honourable the lords ſpiritual and temporal 
in parliament aſſembled, 


The humble petition of C. R. defendant, in a writ of 
error brought into this honourable houſe, wherein 
J. R. is plaintiff, 
Sheweth, | | 
THAT your petitioner having recovered a judg- Petition for a 
ment in his majeſty's court of King's Bench againſt g p74: tor not 
the plaintiff in error above named, for 100 J. da- 1 
mages and coſts, the plaintiff hath brought a writ 
of error thereon, returnable before your lordſhips, 
and the record having been tranſcribed, was, toge- 
ther with the ſaid writ, brought up into this honour- 
able houſe, on the day of laſt. 
That the ſaid plaintiff in error has not aſſigned 
any error or errors in the ſaid record and proceed» 
ings within the time allowed by the uſual and 
ſtanding order of this honourable houſe, 
« Your petitioner therefore molt humbly prays; 
that your lordſhips will be pleaſed to or- 
„ der a nonpros to be entered in the ſaid 
« writ of error, with ſuch coſts for the 
« delay of the execution of the judgment, 
c as to your lordſhips in your great wil- 
«© dom ſhall ſeem meet. 
And your petitioner ſhall ever 
| 35 prays &c. 
To the right honourable the lords ſpiritual and tem- 
 foral in parliament aſſembled, 
The humble petition, of &c. (as before) 
Sheweth, | 
[Here ſtate the judgment recovered as before, to 
the day the tranſcript is brought up: ] 
That the ſaid writ of error is only brought for The like for a 
delay, and in order to harraſs and oppreſs your _ day to al- 
125 ; ſign errors which 
petitioner, and to prevent him from having execu- is only prefer- 
tion on his ſaid judgment, and not with any real de- _ 2 — cloſe 
ſign, as your petitioner verily believes, of aſſigning 3 A 
any error or errors upon the ſaid judgment. ed for time. 
Nn 2 ou 
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Hour petitioner therefore moſt humbly prays, 
that your lordſhips will be pleaſed to or- 
der, that the ſaid plaintiff in er ror, ſhall 

+ aſhgn error or errors upon the judg- 
© went aforeſaid, by fuch ſhort day a8 
* your lordſhips ſhall be pleaſed to appoint, 
or that your petitioner may have fuch 
other relief in the premiſes as to your 


lordſhips in your great wiſdom ſhall ſeem 
*. mect. 


e 


ec 
e 
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And your petitioner ſhall ever 
cc pray, & cc "0 
A writ of error docs not determine by the pro- 
rogation of parliament. 2 Lev. 93. 
A fterwrards, that is to day, on the day of 


in the 22d year of the reign of our ſovercign lord 
George the 3d, king of Great Britain, &c. before 


the king himſelf in parliament, the ſaid A. by F. K. 
his attorney comes and fays, that in the record 
and proceſs aforeſaid, and alſo in giving the judg- 
ment aforeſaid, there is manifeſt error in this, to 
wit, as in the other afiignment, p. 533. exactly. 
George the t third, Sc. Io the ſheriff of 
a : Whereas we lately commanded our ſhe- 
riffs of London, that they ould cauſe to be made 
and "oy 1 of the £50cs and * of C. D. late of 
Lſqu an ſum of J. which A. B. Eſq; 

lately in our COUNT before us at [otmmfter, by our 
writ, and by the juerment of the fame court re- 


covered agu inſt. the 27: 8 Some # © for his damages 
whieh he Bad fall 


Had ſultalned, as well by reaſon of the 
not performilig certain promiſes and undertakings 
made bv the faid C. D. to the ſaid A. B. as for his 
colts and charges by him about his ſuit in this 
benalr expended, wacreof the faid C. D. was con- 
vigted, as appcdred to us of record in cur 80 
J. lately adjudged to 
the jaid 4 Þ. in our court of parlia ment 3 us, 
and the lords tpiri:ual and temporal in the ſame 
parllainent 
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parliament aſſembled, for his damages, coſts and 


charges, which he had ſuſtained by reaſon of the de- 
lay of the execution of the judgme? t aforeſaid, for 
that the ſaid A. B. hath not further proſecuted 2 cer- 
tain writ brought by him in the premiſes againſt the 
ſaid C. D. in the ſame court of parhiamenc for cor- 
recting error with effect, of all which the ſaid 
C. D. was convicted as appeared to us of record in 
our ſaid court before us, and that our ſaid ſheriffs 
of London ſhould have tne aforeſaid monies before 
us at 1/e/tmirjter at a certain day now paſt, to ren- 
der to the ſaid A. B. for his damages coſts and 
charges aforeſaid, and our ſaid ſheriffs of London 
at that day returned to us, that the ſaid C. D. had 
no goods or chattels in their bailiwick, whereof 
they could levy the ſaid monies, or any part thereof; 
whereupon it is ſufficiently teſtified in our ſaid court 
before us, on the behalf of the ſaid A. B. that the 
laid C. D. hath goods and chattels in your bailiwick, 
ſufnñcient to levy the ſame z therefore we command 
you, that of the goods and chattels of the ſaid C. D. 
in your bailiwick, you cauſe to be made and levied 
the aforeſaid J. and J. and that you have the 
fame before us, from the day of , whereſoever, 
Sc. to render to the ſaid A. B. for his damages, coſts 
and charges aforeſaid, and have you there alſo this 
writ, Witneſs William Earl of Mansfield, at IV gi 
unter, the day of in the 22d year of our 
reign. | | 
ö | Stormont and I ay. 

In a writ of error, if there are ſeveral plain- 
tiirs, and one dies, the writ ſhall abate, becauſe the 
writ of error is to ſet perſons in /tatu quo, before the 
crroncous judgment given below; and they that are 
plaintiFs in error, were diſtinct ſufferers in the judg- 
ment, lince there might be different executions 
Hucd thereupon, and different heirs were made by 
ſuch judgment on the lands of each of them; and 
by conſequence, the ſurvivor cannot proſecute the 
writ of .errox for the whole lands, by a colluſive 
per- 
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Error from Ire- 
land, 


How to get 2 
ace inrolled. 


England, ſs. 
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perſuaſion, or by negligence or deſign he ſfiould 
hurt the repreſentative of the deceaſed. But if an 
of the defendants in error die, yet all things ſhall 
proceed, becauſe the benefit of ſuch judgment goes 
to the ſurvivor, and he only is to defend it. Bridg. 
78. Yelv. 208. Sid. 419. Vent. 34. But the plain« 
tiff in error muſt iſſue a ſcire facias, againſt the exe- 
cutors to hear errors ; and then, and not before, may 
proceed to reverſe the judgment. 1 Vent. 34. 

In this work it was intended to have ſhewn the 
proceedings in error on a judgment given in the 
King's Bench in Ireland, to this court, but the Stat, 
of 6 Ges. I. c. 5. declaring that no appeal lay to 
the houſe of lords there, to judge of, affirm, or re- 
verſe any judgment given in any court within the ſaid 
kingdom, is now repealed by Stat. 22 Geo. 2. c. 53. 
therefore no writ of error lies, as mentioned in p. 3, 
and which eſcaped the author's eye. 


Inrolling Deeds. 


THE decd intended to be inrolled muft be 
taken to a judge; if it be a bargain and ſale, 
one of the parties muſt acknowledge his execution 
of the deed, either in court or before a judge at his 
chambers ; but if the deed requires the judge's fiat 
only, then the party need not attend ; the deed muſt 
be left with the judge, who with his own hand de- 
livers it in court to the fecondary, and orders him 
to inroll it; if it happen to be in term time the 
deed may be inrolled immediately; but if in vaca- 
tion, it muſt remain with the judge till the follow- 
ing term; when the deed is returned, then enter 
the ſame as follows on a roll. 
As yet of the term of Saint Michael, 21 Geo. 3. 
Witneſs William Earl of Mansfield. 
« Be it remembred, that on the roth day of M- 


The day it was Lember, in this ſame term before the lord the king at 


delivered into 
Court. 


Meſtminſter, Sir Milliam Henry Aſhhurjt, knight, one 
of the juſtices of the lord the king, before the king 
c | | himiclt, 
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himſelf, came into the court of our ſaid lord the king, 
before the king himſelf, and recordeth, that on the 
a day of 1781, at Serj Jeant PRE" in Chan- The day ofthe 

cery-Lane, London, came A. B. in his proper perſon, — 
and brought before the ſame juſtice then there, A geed. 
certain indenture, which he acknowledged to be 
his deed ; and prayed that the fame indenture might 
be inrolled of record in the ſaid court as his deed, 
which ſaid indenture the aforeſaid juſtice, by his 
own proper hands, hath now delivered into court 
here, to be inrolled, and it is inrolled in theſe words, 
to wit, T his indenture (here inſert the deed verba- 
tim, copying every word with the names of the par- 
ties, and making the following mark for ſeals, dc 
put the witneſſes names alſo). When copied and 
examined, theſe words are to be indorſed upon the 
deed, 

« Inrolled in the court of our lord the king, before the 
king himſelf, of Michaelmas term, in the 2.1/t year of 
the reign of king George the third.“ Roll. 560. 

Then a docquet of the deed is to be made upon a 
flip of paper, in this form: 

The entries of J. K. 8 one, &c. of the 
term of Saint :chael, 21ſt George 3d, 1781. 

Middleſex (%.) Lats of bargain and ſale, pocket. 
dated the day of 1781, and made between 
A. B. of, &c. of the one part, and C. D. of, 6c. of the 
other part, of ten meſſuages and fix acres of land, 
with the appurtenances, in the pariſh of F. in the 
laid county, Rell. 560. 


OFFICE 
SHE FP. 


| HE ſheriff is an officer of very great anti- 

L quity in this kingdom. He is called in 
latin vice comes, as being the deputy of the earl or 
comes, to whom the cuſtody of the ſhire is ſaid to 
have been committed at the firſt diviſion of this 
Kingdom into counties. But the earls in proceſs 
of time, by reaſon of their high employments and 
attendance on the king's perſon, not being able to 
tranſact the buſineſs of the county, were delivered 
oi that burden; reſerving to themſelves the honor, 
but the labour was laid on the ſheriff, ſo that now 
the ſheriff does all the king's buſineſs in the county; 
and though he be ſtill called vice comes, yet he is 


entirely independent of, and not ſubject to the earl: 


oe king by his letters patent committing cu/fodiam 

contatus to the ſheriff, and him alone. 

1 - hey were formerly choſen by the inhabitants 
the leveral counties. And in ſome counties the 
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ICE of SHERIFF. 
ſheriffs were hereditary, and ſtill continue ſo in 
the county of I7://mcreland to this day; the city 
of London have alto the inheritance of the ſhrieyalt 
of Middlejex veſted in their body by charter. The 
cuſtom now is, that all the judges, together with 
the other great officers, meet in the exchequer 
chamber on the morrow of Saint Martin yearly, 
and then and there propoſe three perſons to the 
king, who afterwards appoints one of them to be 
(heriff. | | 

The ſheriff in every the ſnhires of Wales, ſhall 
be nominated yearly by the lord preſident, council, 
and juſtices of /7'alcs, and ſhall be certified by 
them, and after appointed and elected by the king 
as other ſheriffs, &c. 34 H. 8. c. 26. | 

Nothing but an invincible neceſſity, can exempt 
a perſon from ſerving the office of ſheriff ; but by a 
bye law made in London, he ſhall be excuſed, if he 
makes oath voluntarily, that he is not worth 
10,000 /. and if he refuſes to take the office, he 
may upon forteiture of 4007. be excuſed. Salk. 142. 
12 Mod. 120. 5 Mod. 4.38. 

No man ſhall be ſheriff in any county unleſs he 
have land ſufficient in the ſame, whereof to anſwer 
the king and his people, in caſe that any perſon 
{hall complain againſt him. The ſteward or bailiff 
of a great lord ſhall not be made ſheriff. 2 Ed. 3. 
Fo . . 9. 5 Ed. 3. , 4. 

Every ſheriff ſhall be dwelling in proper perſon 
within his bailiwick, for the time he ſhall be ſuch 
officer. 4 H.4. c. 5. And he ſhall not abide in his 
office above one year. 14 Ed. 3.c. 7. He ſhall not be 
elected a knight of the ſhire for that county for 
which he is ſheriff. 4 7. 48. Nor ſhall he exer- 
ciſe the office of juſtice of the peace in his county, 
during the time he ſhall uſe the office. Stat. of 
Marl. 1. Stat. 2. c. 8. J 2. Nor ſhall he let to farm 
in any manner his county, nor any of his bailruwicks. 
hundreds, or wapentokes, nor the office of under for. 
&c. or any other ice, pertaining to the office of 
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high ſheriff, or contract for any of the ſaid offices. 
23 H. b. c. 10. 3 C. I. c. 15. / 10. 

The high ſheriff hath his authority given him by 
two patents : by the one, the King commits to him 
the cuſtody of the county; by the other, the king 
commands all his ſubje&s within that county, to be 
aiding and affiſting to him in all things belonging 
to his office. Dalt. 7. 

In his miniſterial capacity, he is bound to exe- 
eute all proceſs iſſuing from the king's courts of 
juſtice. In the commencement of civil cauſes, he 


1s to arreſt the body of the defendant, and take bail; 


when the cauſes come to trial, he muſt ſummon, 
and return the jury; when it is determined, he 
mult ſee the judgment of the court carried into 
execution, 

The firſt thing that every new elected ſheriff muſt The ſheriff muſt 
do at the entrance into his office, is, that before he enter into recoge 
: ; . niz ance, &c. 

receives his patent, and before he exerciſes any part 
of his office, he muſt put in ſufficient ſureties by 
himſelf, or by his deputy or deputiee, into the king's 
<xchequer, and there enter into recognizance in 
ſuch ſum, and upon ſuch conditions, as the lord 
treaſurer, and barons of the exchequer, ſhall think 
meet. 2 3 Ba. 6. 6 WW» 
This is only a recognizance for the payment of 
the ſheriff's profers, or for the making his account 
in the exchequer, which is twice" in the year, at or 
before menſe P aſche, and menle Mdichaclis. 
pon the clerk in courts certificate of the entry He muſt procure 
into the recognizance, (which muſt be delivered to bis patent. 
one of the fix clerks in the chancery) he will make 
out his warrant for the patent; and beſides a writ 


of Giicharge to be delivered to his predeceſſor, to 


G.icharge him out of his office ; which will be done 
with all ſpeed, for until the delivery of that writ to 
his predeceſſor, the precedent ſheriff may do exe- 
cution of all proceſs. 
Upon the writ of diſcharge, (at or before the He muſt take by | 
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5 OFFICE of SHERIFF. 


the flew ſheriff muit take over from the old ſheriff, 
all his priſoners (which are in the gaol by their 
names), and all his writs preciſely by view, and by 
indenture, to be made between the old and new 
ſheriff, in which indenture all the cauſes which the 
old ſheriff hath againſt every priſoner, muſt be {et 
forth and delivered, at the peril of the old ſherif, 
or elſe the new ſheriff need not take notice of any 
thing that is omitted, and left out of the indenture. 

Writs tobe turn- All ſheriffs ſhall at the expiration of their offices 

er gs © turn over to the ſucceeding ſheriff, by indenture 

cheriff. „ and ſchedule, all ſuch writs and proceſs as re- 
& main in their hands unexecuted, who ſhall exe- 

cute and return the ſame : and in caſe any ſheriff 

* neglect to turn over ſuch proceſs, he ſhall be 

<« liable to make ſatisfaction by damages and coſts 

| % to the party aggrieved.” Stat. 20 Geo. 2. c. 37. 

Be muſt read his The new ſherift at the firſt county court which 

ras ſhall happen to be after his election, and the diſ- 
charge of the old iheriif; muſt read or cauſe to 
be read his patent and his writ of aſſiſtance, and muſt 

Name his offi- alſo nominate his under ſheriff, and depute, appoint, 

nos TE and proclaim four deputies at the leaſt to make 
replevin; which deputies ought not to dwell pail 
twelve miles diſtant from one another, in every 
quarter of the county, one to grant replevins in the 
ſheriff's name and to make deliverance, &c. 18 
2 Phil. and Ma. c. 12. 

Take ſecurity, It is ſaid he will do well and wiſely to take good 
ſecurity from his under ſheriff, before he do truſt 
him with his o&ce by bond, &c. | | 

Ir ne be Before he ſhall return any writ into any of the 

paint? courts at Teſtminſier, he ought to make and have 

an attorney, a Geputy of record, there to recefve all 
manner of writs and warrants to be delivered to 
them. 23 H. G. c. 10. which deputies muſt give 
their attendance in and upon all and every the aid 

courts. R. E. 15 Cur. 2. Mich. 1654. E. 23 Car. 1. 

Ifh: ſeize: goods If he ſeizes goods in his hands to the value 04 

part and the debt, and pays part, and is diſcharged from his 


goes out of of- 5 
. l SAS AA, M P , 2 9 , 5 34 Ch 
Nee 7 he 1225 ki 11 WitiOb, Cd. CA £ 2. PP ; Cn 


— 
_—_ 
x 


— 


B — —— — —_— 
- dnt ” — (> 2 = 
3 — —— — 

3 R = 5 


OFFICE of SHERIFF. 5 


ofice without having ſold the reſt of the goods, or 
having returned his writ, that notwithſtanding ſuch 
diſcharge, and without any writ of venditigui ex- 
pmas, he may fell the goods remaining in his hands, 
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and ſuch ſale and execution ſhall be good by torce [ 
of the writ of fi. fa. Roll. Abr. 893. Salk. 323. jd 


— 
— —. 


— — 


Jo execute his office, he has under him many Several officers. 
inferior officers, viz. an under-fjheriff, bailiffs, and 
gacl:rs, who mult neither buy, fell, nor farm their | 
offices, on forfeiture of 500/. 3 Ges. I. c. 15. bi 

The under ſheriff performs all the duties of the Under ſheriff, 

office; except where the perſonal! preſence of the 
high ſheriff is neceſſary. But he ſhall not abide in 
his office above one year. 42 Ed. 3. c. 9. 23 H. 
b. c. 8, forfeits 200 I. He ſhall not practice as an 
attorney during the time he continues in ſuch ofice. 
i H. 5. c. 4. for this would be a great inlet to par- 
tiality and oppreſſion. 

Ihe bailiffs execute all the writs, ſummon juries, Bailifts, on 
Sc. but the ſheriff is anſwerable for their miſconduct Fa 
in not executing the procets of the courts, &c. | 

The gaoler is alſo the ſervant of the iheriff, but 
he is reſponſible for his conduct; if he ſuffer an 
eſcape, the ſheriff is anſwerabie to the king, if it be 
in a criminal matter, or in a civil caſe, to the party 
injured. The abuſes of gaolers and ſheriffs officers 
toward the unfortunate perſons in their cuſtody are 
well reſtrained and guarded againſt by Stat. 32 
Geb. 2, c 28. 

Sheriff is not to make out any warrants, before No warrants to 
the writ be delivered, nor deliver out blank warrants, be made before 
43 Eliz, c. 6 Stat. 6 Geo. 1, c. 21. Rule Mich. ay CY 
1094. 15 Car, 2. Reg. 4. 

On the deceaſe of any ſheriff, the under ſheriff is On death, the 
to act in his name till another be appointed 3 Geo, nder fherid co 

5 a ; act. 
I. c. 15. / 8. and his ſureties are to be liable. 

Every warrant upon any writ made out before Te date of writ 
judgment, ſhall have the ſame day and year fet to be ſet down 
* down thereon, as ſhall be ſet down on the writ it- = r 
* ſelf, under forfeiture of 10 l. to be paid by te 
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over. 


Not to extend to 
corporations. 
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Shall not have 
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dion. 
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perſon who ſhall fill up or deliver out ſuch war- 
rant. 6 Geo. 1. c. 21. /. 53. to indorſe on ſci. fa, 
the day it is left. R. E. 5 Geo. 2. No ſheriff 
ſhall be liable to be called upon to make a return 
of any writ or proceſe, unleſs he is required fo to 
do within fix months after the expiration of his 
ſaid office. Stat. 20 Geo. 2. c. 37 


O UN DA G E. 
Y the 29 Eliz. c. 4. © Sheriffs ſhall not re- 


* celve for the executing any extent or exe- 

cution, upon the boy, lands or goods, of any per- 
ſon more than 124. for every 20s. where the 
ſum exccedeth not 1007. and 64. for every 205. 
being over and above 100/. that he or they ihall 
ſo levy or extend, and deliver in execution, or take 
the boy in execution for; on forfeiture of 40 /, 
and treble damages. 
Not to extend to any fees to be taken or 
had for any execution within any city or town 
corporate.“ | 
It has been rgſolved that this ſtatute extends not 
to real actions, but only to executions in perſonal 
actions. I Sai. 332. : 

It is faid, that he ſhall have his fees upon 
an irregular execution, if the ſame is ſet afide, 
and tac money reſtored to the defendant by order 
of the court, id. but upon the words of the above 
act, it does not ſeem to be rightly conſtrued, be- 
cauſe the words are, “ and deliver in execution,“ 
if the court orders the money to be reſtored, the 
ſheritt cannot be ſaid to deliver it in execution, 
and | remember a caſe of one Hanforth, where the 
court itt aſide the execution for irregularity, and 
the ſecondary refunded the poundage; and Lt, 
253. agrees with this, though I think him not alto- 
gether a good reporter, but I take it to be the fame 
caſe, though ſhortly taken, 
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If the ſheriff take the defendant on a ca. /a. and 8 E to 
he goes to priſon, and does not pay the plaintiff his dees nit 18. 
debt, he is not intitled to poundage ; but if he ceive his debt, 
ſettles with the plaintiff, and pays a part, the ſheriff 
ſnall have his poundage, upon the money paid only, 
and not the levy money. 

The ſheriff had the defendant in execution on a Nor on a 5a. 
ca. ſa. plaintiff delivered him on a habeas corpus to re- e 
move him to the King's Bench priſon. He upon 
this inſiſted, to be paid his poundage on the execu- 
tion, before he parted with the body. Cur. ſaid, 
they could not be making bargains with people to 
. obey their proceſs, which they would enforce an 
obedience to, and left tlie ſheriff to his action for 
his fees, which was his legal remedy. Str. 1262. 

An under ſheriff refuſed to execute a ca. ſa. till he 
had his fees. Cur. ſaid plaintift might bring an 
action againſt him for not doing his duty, or might 
pay him his fees, and then indicthim for extortion. 

Ny. 75. Salk. 331. i 

It a ha. corp. be directed to a gaoler, he muſt Gaoler muſt 
bring up the priſoner, although his fees are not paid 3 Ne ay 
him. Keb. 172. pl $7. arch, $9. es not rae, 
But the judge will not turn him over, till the gaoler a 
be paid all his fees. Roll. Rep. 33S. Co. Lit. 208. 

When any ſheriff, ſhall, by progeſs out of the For adjusting 
exchequer, extend any goods, Sc. into the hands pounduge be. 
of his Majeſty, Sc. for debts due to the crown, 11 _— 
and die, or be ſuperſeded before a weriditiont ſors. 
exponas be awarded tor ſale, or before he has made 
actual tale thereof, and a werit thall atterveards be 
* awarded to a ſubſequent ſheriff, who ſhall make 
* ſaje of ſuch goods, Ic. the barons, if fitting, or if 
* not, they or any of them, of the degree of the coit, 

* ſhall ſettle the fees, or poundage for ſuch ſeizure 

and ſale, between ſuch preceding and ſubſequent 

ſneriff, with regard to the trouble each ſneriff had, 

in the execution Stat. 3 Ges. I. c. 15. ec“. 9.“ 

Poundage was allowed the ſheriff out of 1001. Poundage out 6! 
fine (impoſed after conviction ou indictment of = fines. 
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battery in K. B.) levied upon a fi. fa. becauſe the 
barons always make ſuch allowance after monies 

paid there. Hin. 12. pl. 13. 2 Jon. 185. 
No: to take fees No ſheriff, Ic. in levying debts due to the 
for lovying the cc crown, by proceſs out of the Exchequer, ſhall take 
any fee, on pretence of ſuch levying, &c. (except 
© tourpence tor an acquittance ) which ſuch officer is 
« to give to the perſon on whom ſuch debt, Sc. is 
& levied; and the bailiff, &c., receiving ſuch debt, 
« Ec. hall account for the fame to the ſheriff, and 
& may require an acquittance from ſuch {herifi 
& without fee; from which debts, the ſherifts ſhall 
« diſcharge the debtors, by totting and anſwering 
* the ſame on their accounts in the Exchequer ; 
and if any ſheriff, Sc. ſhall ih or not duly an- 
„ {wer the crown any debt ſo levied, he ſhall for- 
* feit treble damages to the party grieved, and 
double the ſum which ſhall be decreed to the 
ce party grieved by the court, on complaint and 
proof of ſuch abuſe before the barons, in ſuch. 
* ſummary way as to them ihall ſeem meet. And 
if any ſheriff, Sc. ſhall demand any money from 
& any perſon from whom any debt is payable to 
the crown by proceis out of the Exchequer, on 
* pretence of executing the proceſs, or in reſpect 
7 of fees due for collecting the ſame; or if any one 
of the officers aforeſaid ſhall demand any ſum for 
% forbearing to levy ſuch debts, written out to 
% them, by the ſaid proceſs, every ſuch offender 
Txtortion. << ſhall be adjudged guilty of extortion, injuſtice, 
% and oppreſſion, and being thereof convicted, 
c ſhall forfeit treble damages and colts to the party 
« orieved, and double the ſum extorted, to be de- 
<« creed by the barons on complaint and proof, in 
« a ſummary way; provided ſuch conviction be 
« within two years after the offence,” Stat. 3 Geo. 

1. % 15, % 13. 1 
This writ does not deprive any ſheriff of ſuch 
poundage or allowance as is given them by war- 
rant from the treaſrry, chancellor of the Exchequer, 0 
the 


1 
1 
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the barons, for any extraordinary ſervice to the 9 
crown. Sec. 14. 9 
All ſheriffs who ſhall levy any debts, &c. (ex- Allowance for Wl 


« cept polt fines ) due to his Majeſty, by proceſs 2 _ 


« upon the ſummons of the pipe, or green wax, a 32 Geo. 2. c. 
« by levari facias out of the Exchequer, ſhall have 14. fes. 1. 
« 12 d. out of every 205. for any ſum not exceed- 
« ing 100/. and 64. for every 20s. above 100. 
« and for all debts, &c. (except poſt fines) due to 
« his Majeſty by proceſs, fer: facias, and extents 
« iſſuing out of the Zxchequer, 1s. 6d. out of every 
« 205. for any ſum not exceeding 100 J. and 12 d. 
« for every 205. over and above the firſt 100. 
“provided ſuch ſheriff ſhall anſwer the ſame on his 
account, by the general ſealing day of ſuch term, 
« in which he ought to be diſmiſſed the court, or 
in ſuch time to which he ſhall have a day granted 
to finiſh his accounts, by the chief baron, or one 
ce of the barons of the coif, and not otherwiſe,” 
Stat. 3 Geo. 1. c. 15. ſe. 
It ſhall not be lawful for any ſheriffs or their Fres for execu- 
„ bailiffs, or for the bailiff of any liberty, by colour bf 2 128 
of their office, or by reaſon of their executing any 
«* writ of habere facias poſſeſſionem, or ſeiſinam, to re- 
ceive any greater ſum than 12 d. for every 205. of 
the yearly value of any lands, &c. whereof poſſeſſion 
or ſeiſin ſhall be given, where the whole exceeds 
not the yearly value of 100 l. and 6d. for every 
205. per annum, above the yearly value of 1001.“ 
Star. 3 Geo.. 1. c. 1%. 1. c. 25. 
ſet. 5. | | 
„ Poundage in no caſe ſhall be taken on exe- Capias ad ſatic- 
* cuting any writ of capias ad fatisfaciendum, or on Jas 
charging any perſon in execution by virtue of 
ſuch writ, for any greater ſum than the debt 
amounts to, and if any ſheriff, &c. ſhall take 
greater fees, he is guilty of extortion, and being 
convicted, ſhall forteit to the party grieved, treble 
damages, and double the ſum extorted, to be de- 
creed by the court out of which ſuch writ iſſued, 
| « in 
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in a ſummary way. And every perſon fo offend- 
«ing, ſhall forfeit 2007. provided ſuch ſuit be com- 
„ menced within two years after offence.“ Stat. 
3 Geo. I. c. 15. ſeft. 17. | 

The ſheriff is not intitled to poundage on an 
elegit, (unleſs he levies goods, &c. thereon, and 
makes ſale and delivery before a venditioni exponas 
iſſues) becauſe the party muſt bring an ejectment 


to recover the land, and he would then have double 


Extents in aid. 


Retainer of 
poundage. 


Extent takes 
place of a diſtreſs 
beiore ſale. 


Alfo of a com- 
11101 of bank- 
rupt. 


What debts may 
be found and 


ſeized. 


Immediate ex- 
tents preferred. 


poundage, if he was again paid upon the writ of 
hab. fac. poſſeſſionem. | 

So upon an extend! facias, for if the ſheriff does 
not deliver the poſſeſſion, the party muſt bring his 
ejectment. ' 
The ſheriff is entitled to poundage by Stat, 
3 Geo. I. where he takes inguiſitions, and makes 
ſeizures upon extents in aid, and the proſecutors re- 
ceive the money for which the extents iſſued from 
the ſheriff; for the ſubject who makes uſe of the 
king's prerogative, ought not to be in a better 
condition, than his majeſty himſelf would be. 

The ſheriff may retain poundage, without wait- 
ing for the allowance of it, upon his account, Bunb. 
305. Parker's Rep. 177. 

An immediate extent againſt the king's debtor, 
teſted after a diſtreſs for rent taken, although juſtly 
due to the landlord, and an appraiſemeyt of the 
goods and chattels made, but not fold, ſhall pre- 
vail againſt the diſtreſs. Parker's Rep. 112. 

So ſhall an cætent on the day of the date of an 
aſſignment under a commiſſion of bankruptcy. 16. 
126. 127. 

Debts, either by ſpecialty or ſimple contract, 
may be found and ſeized into the king's hands 
to the third degree, but not beyond. 46:4. 259. 
260. | | 

Immediate extents ſhall be preferred according to 
the tete, and before extents in aid, 1bid. 28 1. and a 
ſecond immediate extent, upon which evidence was 
offered to find the goods ſcized in aid, ſhall be 6 

terre 


. 
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ſerred to a prior immediate extent, not offering ſuch 
evidence. bid. 282. 
Where there are two outlawries at different times, Outlawries. 
the fr/t inguiſſtion ſhall prevail; and where there are 
two in one day, and both inqui/itioms on one day, 
there the fir/t leaſe ſhall be preferred. bid. 85. | 
| Cofyhold lands, are not liable to be ſeized upon an Copykola lands 
outlatory, becauſe it would be prejudicial to the lord ble. 
of the manor, nor upon an extent. Park. 190, 195. 


Sheriff's Authority in doing Execution. 


TT is laid down as a general rule in our books, 

that the ſnheriff, in executing any judicial writ, 
cannot break open a door of a dwelling houſe; 
this privilege which the law allows to a man's ha- 
bitation, ariſes from the great regard the law has 
to every man's ſafety and quiet, and therefore pro- 
tes them from thoſe inconveniences which muſt 
neceſſarily attend an unlimited power in the ſheriff 
and his officers in this reſpect, and hence it is, that 
every man's houſe is called his caſtle. 5 Go. 91. 

3 Inſt. 162. Dalt. 350. Yelv. 28. 

But yet in favour of executions, which are the 
life of tne law, and eſpecially in caſes of great ne- 
ceſſity, or where the ſafety of the ing and common- 
weaith are Concerned, this general caſe hath the fol- 
lowing exceptions. 

1. That whenever the proceſs is at the ſuit of * hat yon 3 
the king a, the ſheriff or his officer may, after re- copia: ntlagarum 
queſt to have the door opened, and refufal, break „% ag 
and enter the houſe, to do execution, either on the 155 = of the 
party's goods, or take his body, as the cate ſhall be, fete; the 
5 Co. 91. 2 Show. 87. pl. 78. ieee 


open any outward doors after de- 
| : mand, andretuſal. 2 Shows 87 pl. 78. 
2. So in a writ of ſeiſin, or habere facias poſſeſ- Ejectment, 

fronem in ejectment, the ſheriff may juſtify breaking 
open the door, if he be denied entrance by the 
tenant; for the end of the writ being to give the 
party full and actual poſſeſſion, conſequently tae 
eriff muſt have all power necetlary for this end; 
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beſides, in this caſe the law does not, after the 
judgment, look upon the houſe as belonging to the 
tenant, but to him who has recovered. 5 Co. 91. 

3. Alſo this privilege of a man's houſe relates 
only to ſuch executions as affect himſelf ; and there. 
fore if a fieri fucias be directed to the ſheriff to levy 
the goods of 4, and it happens that A's goods are 
in the houſe of , if after requeſt made by the 
ſheriff to B, to deliver theſe goods, he refuſes, the 
Sheriff may well juſtiſy tac breaking and entering 
his houſe. 5 Co. 93. Sid. 186. 

4. Alſo this privilege extends to a man's dwel- 
ling. houte, or out- houſe adjoining thereto, and 
therefore it hath been adjudged, that the ſheriff, on 
a freri facins, may break open the door of a barn, 
ſtanding at a diſtance from the dwelling-houſe, 
without requeſting the owner to open the door, in 
the ſame manner as he may enter a cloſe, &c. Sid. 
189. Keb. 698. 

5. So on fferi faciae, when the ſheriff or his offi- 
cers are once in the houſe, they may break open 
any chamber door or trunks for the compleating the 
execution. 2 Show. 87. Palm. 549. whether this 
muſt not be after requeſt and refuſal. 

6. So if the Sheriff's bailiffs enter the houſe, the 
door being open, and the owner locks them in, the 
theriff may juſtify breaking open the doors for the 
inlarging and ſetting at liberty the bailiffs ; for 
in this caſe, if he were obliged to ſtay till he could 


- procure a homine replegiando, it might be highly in- 


convenient; alſo it ſeems, that in this caſe, the 
locking in the bailiffs, is ſuch a diſturbance to the 
execution, that the court will grant an attach- 
ment for it. Pal. 52. Cro. Fac. 155. 2 Koll. 
Rep. 132. | 

7. That if the ſheriff], in executing a writ, breaks 
open a door where he has no authority for doing 
fo by law, yet the execution is good, and the party 
hs no other remedy but an action of treſpaſs againtt 


the ſheri, 5 C9. 93. a. 
The 


cHERIFF's AUTHORITY. 


The ſheriff nor his officers are to diſpute the 
authority of the court out of which any writ 
iſſues; but are at their peri] truly to execute all ſuch 
writs as are directed to them by the king's judges 
and juſtices, according to the command of the ſaid 
writs. Dalt. 104. 

The ſheriff is obliged to execute every writ 
iſſued, and directed to him by lawtul authority, with 
the utmoſt expedition, or as ſoon after he receives 
it as the nature of the thing will admit of; and 
there cannot be a ſurer thing to go by than a ſtriét 
obſervance of what is enjoined by the writ ; but 
as on the one hand he muſt not ſhew any favor, 
nor be guilty of any unreaſonable delay; fo on the 
other hand he muſt not be guilty of oppreſſion, nor 
make uſe of other force, nor greater violence than 
the thing requires. bid. 109. | 

By the common law and Stat. 13 Ed. 1. c. 39. 
he may raiſe the poſſe commutatus, or power of th 
county, for his aſſiſtance in the execution of the 


king's writs; ſo may his bailiff or other miniſter 


of juſtice having execution of the king's writs 
but it is ſaid, the ſtatute only extends to execu- 
tions, and not to meſre proceſs. Dait. 354. brat. 
lib. 5. 2 Inſt. 193. 3 Juſt. 161. Roll. Abr. 807. 
He may raiſe the power of the county to aſſiſt him 
in the execution of a precept of reſtitution. Dat. 
355. Lamb. 157. It is ſaid not to be lawful for 
a ſheriff to raiſe a force for the execution of a civil 
proceſs unleſs he finds a reſiſtance, and it is certain, 
he is highly puniſhable for uſing any needleſs out- 
rage or violence therein. 2 {»/?. 193. 3 Inſt. 161. 
Hob. 62. 264. 

Upon a ca. /a. or fi. fa. or other proceſs at the 
ſuit of a common perſon, the ſheriff, after requeſt 
to open the doors and denial, cannot break the 
houſe of defendant. 5 Co. 92. 6. Cre. Eliz. og. 
Aer. 668. 

But if one be arreſted, and after eſcapes into his 
houſe, the ſheriff may break the doors to take him, 

as 
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SHERIFF'S AUTHORITY. 


as where one opened his caſement and the ſheri® 
took him by the hand. Noll. Rep. 138. Palin. 34. 
6 Mod. 173. 

By Stat. 29 Car. 2. c. 7. ſect. 6. No perſon 
upon the Lord's day ſhall execute or ſerve an 
“ writ, proceſs, warrant, order, judgment or de- 
cree, (except in caſe of treaſon, felony, or breach 
<« of the peace) but that the ſervice thereof ſhall be 
6 vous.” 5 

But it hath been adjudged, that a perſon may be 
taken on an eſcape warrant, becauſe in nature 
of freſh purſuit which may be on a Sunday. 2 Sal. 
626. 6 Mod. gs. Es 

He muſt be careful that he obſerves the direction 
of the writ, as in executing a fi. fa. or levari facias, 
by the firit of which the goods and chattels of the 
debtor only can be taken in execution; and though 
by the latter, the ſneriff may not only ſell the goods, 
but alſo collect the debt out of the profits of the 
land, as corn or graſs growing thereon, yet in 
neither caſe has he any authority to meddle with the 
debtor's lands, ſo as to ſell or deliver ſuch lands to 
the creditor in ſatisfaction of his debt. If he ſeize 
and ſell corn on the land, the party to whom the 
ſale is made ſhall have liberty of cutting and carry- 
ing it away, by virtue of ſuch ſale. 5 C. 11. Dall. 

6. 

. a writ of feri facias he cannot deliver a 
furnace annexed to a freehold in execution. 2 H. 
7. 13. Vent. 87. nor can he fell an eſtate for life, 
but he may diſpoſe of leaſes for years. Dat. 145. 
3 Co. 15. but he cannot turn the leſſee out of poſſeſ- 
ſion, for the vendee muſt bring an ejectment. 2 
Show. 85. He cannot take the defendant's neceſ- 
ſary wearing apparel. Comb. 365. 3 C. 12. If 
a ſoap-boiler or other trader, being an undertenant, 
for the convenience of his trade put up fats, coppers, 
tables, partitions, and paves the backſide, &c. the 
ſheriff may take them upon a F. fa. in the like man- 
ner as the leſſee might have removed them __ 

the 


cc 


T9 


SHERIFF's AUTHORITY. 15 


the term. Salk. 368. otherwiſe where ſuch trader 
makes hearths and chimney pieces to compleat the 
houſe, and not for the conveniency of his trade. 
Ibid. 

If the ſheriff is in doubt, he may impannel a Sheriff may im- 
jury to enquire whoſe goods they are. Carth. 381. Fan en 

if a man hath judgment and ſues a f. fa. and If plainti dies 
goods are ſeized thereon, and the plaintiff dies, he mult fell. 
the ſheriff mult ſell and give the money to the exe-. 
cutor or adminiſtrator. . 6 Ad. 290. Salt. 322. 
þl. 10. 

If the defendant dies, aiter execution awarded, Ifdefendant dies 
and before it be ſerved, yet it may be levied on his de fin 3 
goods in the hands of his executor or adminiitra- 
tor, for by the execution awarded, the goods are 
bound, and the ſheriff need not take notice of his. 
death. 3 Hil. 399. 12 Mod. 130, 241. Comb. 

117. £d. Ray. 808, 8 50, 1073. Salk. 322. 2 Vent. 
218. | 

The ſheriff may ſell without a venditioni exponas, May felt without 
though he be out of office, but if he does not, there ET 
muſt be a di/tringas nuper vic' com”, directed to the out of office. 
new ſheriff to command the old {herift to ſell, and 
to deliver to the new ſheriff the money; if he 
don't he forfeits jflues, and it is an immediate 
charge on him to the value of the goods. 6 Had. 295. 

The ſheriff is to take bail on all meſne procels Sheriffs to take 
for the appearance of the defendant at the return bail ard aſſign 
ot the writ $7. 23 H. 6. c. 9. and alio on a capias — 

«t lagatum. 4 & 5 W. & AA. c. 18. ſect. 4. and 
the bond may be afigned to the plaintiff upon re- 


queſt. 4 Anz. c. 16. ſeit. 20. 


RETURN of S. 


ETURNS are nothing elſe but the 
ſheriff's anſwer, touching that which they 

are commanded to do by tae king's writ; and are 
but to inform the court of the truth of the matter ; 
and yet it ſeems to be the moit difficult thing be- 
longing 
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Anſwer. 


RETURN Of WRITS. 


longing to the office ; for the ſneriff muſt be very 
careful and circumſpect that he make theſe returns 
according to law, both tor /ulj/once, and form; 
otherwiſe he ſhall not only endanger himſelf to be 
amerced, or ſued for the ſame, but alſo he ſhall en- 
damage the parties, and may hazard the cauſe or 


uit itſelf: for it is often to be found that judg- 
ments have been ſtayed for defaults apparent in the 


ſheriff's recurn. Dalt. 162. x 

Ihe anſwer oithe ſheriff, if general, is uſually en- 
dorſed on the writ itſelf; but if it be ſpecial, it is 
commonly engroſied on a diſtinct ſchedule or piece 


of parchment, and annexed to the body of the writ, 


Return on origi- 
nals. 


Ni il in debt. 
In caſe. 


Two de fendants 


1 
211. 


Summons on o- 


che CES 4 
T)g1R21 in debt. 


at the ſame time indorſing theſe words on the writ. 
The execution of this writ appears in a certain 
ſchedule hereto annexed. 

It may be neceſſary to give the forms of generol 
as well as Hecial returns to writs, therefore I ſhall 
proceed to give the return to the or:ginal writ firſt, 
and aiterwards thoſe on mejre proceſs, &c. 

A general return on an original in debt, is either 
nil habet he has nothing, ſummon: us fecit, he hath 
been ſummoned; or if the defendant reſides in a 
liberty, mandavi ballivo, J have fent to the bailiff. 

The return of nihil on an original in debt and 
covenant, 1s thus. 

Pledges to proſecute John Doe 
and 
; Richard Roe. 

The within named C. D. hath nothing in my 
bailiwick, whercby J can ſummon him. 

The anſwer of A. K. Eſq. ſheriff. 

If the original be in caſe, then ſay, aſter pledges , 
„ The within named C. D. hath nothing in my 
bailiwick whereby he can be attached.” 

If there be two or more defendants, then far, 
cc have not, nor bath either of them any thing in my 
« bailwwick whereby, &c.“ 

But if the defendant is ſummoned on the origi- 
nal, then ſay, © T have ſummoned the within 

« named 


- 


-RETURN-o WEAET S 
6c named C. D.“ by J. K. and C. P. good and law- 


ful men of my bailiwick, to be and appear at the 
time and place within mentioned; as by the within 


writ I am commanded, The anſwer of, &c. 

Or thus, The within named C. D. hath been 
ſummoned, and the ſummoners are G. H. and F. K. 
The anſwer of, &c. | . 

The within named C. D. is attached g and 
by pledges, to wit, EX 

T he anſwer of 
but put © pledges to proſecute”? in the original, in all 
caſes, viz. John Doe and Richard Roe.” 


17 


The like in caſe, 


If there be two or more detendants, then ſay, If two or more 


« The within named A. B. and C. D. have not, 
© nor hath either of them, any thing in my baili- 
« wick, whereby they or either of them can be at- 
« tached, nor are they or either of them found in 
« the ſame.” The anſwer of. 

If you ſummon one, and the others are not to be 
met with, then return the ſummons upon him and 
add, and the within named G. H. and F. K. have 
„not, nor hath either of them, any thing in my 
„ bailiwick, whereby my or either of them can 
4“ be attached. 

The within named C. D. is not found in my 
bailiwick. The anſwer of. 

The within named C. D. and E. H. are not, or 
is either of them found in my bailiwick. The 
anſwer of. 

I have taken the within named C. D. whoſe body 
T have ready as within I am commanded. The 
anſwer of. 

If the writ be againſt more defendants than one, 
and one be taken, and the other not, return the 
cept corpus as to him, and as to the others ſay, 
and the within named A. G. and J. H. are not, 
nor is either of them, found in my bailiwick.” 
The anſwer of. 

If the defendant reſides in a liberty, where there 
15 2 proper bailiff or officer for the execution and re- 


A 


B f turn 


defendants. 


Summons upon 
one, and the 
other not to be 
found, Sc. 


Nn eſt inventus. 


The like as to 
two. 


Cepi cus. 


Return of cepi 
as to one, and 
non inventiis as 
to the others. 


If defendant re- 
ſides in liberty, 
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RETURN of WRI ITS. 


turn of the writ ; whereupon the ſheriff ſends his 
precept directing him to execute it, and it it's nor 
done, the ſherift uſuaily makes this return: 

By virtue of this writ to me directed, 1 have ſent 
to the bailiff of the liberty of F. to take and arreſt 
the within named C. D. which ſaid bailiff hath the 
full return of all writs and proceſs, and the exe- 
cution of the ſame, within the liberty aforeſaid ; fo 
that no execution of this writ can be made by me 
within the faid liberty, which ſaid bailiff hath 
not as yet given me any anſwer thereto, The an- 
ſwer of | 

it he has anſwered, ſay, which ſaid bailiff hath 
anſwered me thus,“ That the within named C. D. 
“is not found in his bailiwick, or, that he hath 
taken the within named C. D. whoſe body he 
“ hath ready. The anſwer of A. K. ſheriff,” 

Ine return of the within writ appears in a 
ſchedule hereunto annexed, The anſwer of A. P. 
ſherit, 

By virtue of the writ hereunto annexcd to me 
directed, | did on the day of laſt, at and in a 
certain private dwelling-houſe of one ſituate 
at in my bailiwick, take the body of C. D. 
in the ſaid writ named, ſhe the ſaid C. D. having 
been on the day of aforeſaid brought to 
bed of a child, and then being ſo very ill, weak, 
and diſeaſed therewith, that I could not remove her 
from and out of the room in which ſhe was then 
lying fo ill, weak and diſeaſed as aforeſaid, without 
the greateſt danger and peril of her life, and the ſaid 
C. D. having but one ſmall room in the faid houſe 
in which the lay fo ill weak and diſeaſed as afore- 
ſaid, 1 could not keep her in my cuſtody without 
the greateſt danger and peril of her life, whereupon 
I, from the neceſſity of the above circumſtances, 
and for fear of occaſioning her death, in caſe 1 con- 
tinued her in my cuſtody on the account aforeſaid, 
immediately relinquiſhed the cuſtody of the body of 
the ſaid C. D. ſo being ill, weak, and diſcated as 

aforclaid, 


RETURN & rs. 


aforeſaid, and afterwards and fo ſcon as it might be 
ſuppoſed ſhe was fo far recovered of her ſaid illneſs, 
weakneſs and diſeaſe, as to be able to be removed 
without danger of her life on that account; to 
wit, on the day of in the year aforeſaid, 
I the ſaid ſheriff went again to the ſaid houſe and 
room, for the purpoſe of taking the ſaid C. D. into 
my cuſtody in execution of the ſaid writ, but the 
{laid C. D. was not then, or ever after, found there, 
or in my bailiwick, for which reaſon I cannot have 
the body of the ſaid C. D. before the lord the king 
at Weſiminſter aforeſaid, on the day within men- 
tioned, as within J am commanded. 
Buy virtue of his majeſty's writ to me directed, and 
to this ſchedule annexed, I duly made my warrant, 
and directed the ſame to 4 I. my bailiff, command- 
ing him, thereby to take V. C. in the ſaid writ 
mentioned, if he ſhould be found in my bailiwick, 
and him ſafely keep, ſo that I might have his body 
before our ſovereign lord the king at Weſtminſter, 
on Tueſday next after the morrow of All Souls, to 
anſwer to A. H. in the ſaid writ named, in the plea 
and to the bill therein mentioned, which ſaid bailiff, 
by virtue of my aforeſaid warrant, afterwards on 


the day of in the 22d year of the 
reign of our lord the now king, at in 
the pariſh of in my county, arreſted and 


took the body of the aforeſaid V. C. according to 
my ſaid warrant, and kept and detained the ſaid 
M. C. under ſuch arreſt and in cuſtody as aforeſaid, 
for want of bail to the ſaid writ; from thence for 
the ſpace of one hour then next following, and until 
the ſaid V. C. and one F. K. of the ſame place, 
Eſq. G. H. of the fame place Gent. and L. AH. 
of the ſame place Gent. together with twenty 
other perſons, to me and my ſaid bailiff at preſent 
unknown, with force and arms, to wit, with ſwords, 
guns, piſtols, Daponcte, knives, Kicks, and its, 
upon the ſaid A. I. my bailiff, then and there made 
an aſſault, and then and there beat, wounded, and 
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111-treated him, ſo that his life was thereby greatly 
deſpaired of, and the aforeſaid V. C. being in cuſ- 
tody and under the ſaid arreſt fo as aforeſaid, then 
and there out of my cuſtody, and the cuſtody of the 
ſaid bailiff, with force and arms, to wit, with the 
offenſive weapons aforeſaid, againſt my will, and 


the will of my ſaid bailiff, did forceably, violently, 


What is necei- 
ſary to thew in 
this return. 


Reſcue can only 
de to a eue 


* 
290 —— Jo 


Return to a pro- 
clamation in 
Chanc 7. 


Ci upon ſame 
proclamations 


unlawfrully, and riotoully, take and reſcue, and at 
his free will and pleaſure ſet and permitted to go at 
large whereſoever he pleaſed, and he the ſaid V. C. 
then and there with force and arms, to wit, with 
the offenſive weapons aforeſ:id, againſt my will, 
and the will of my ſaid bailiff, unlawfully then and 
there reſcued himſelf out of my cuſtody, and the 
cuſtody of my faid bailiff, againſt the peace of our 
ſaid lord the king, and atterwards the faid V. C. 
was not found in my bail wick, 

In a return that defendant was reſcued, it is ne- 
ceſlary to ſhew the year, day, and the perſons who 
made the reſcue. Mod. 422. Palin. 563. Dy. 69. 
for it ſhould not be intended the place where the. 
arreſt was. If it appears by the return to be done 
in the county, though tie ſheriit does not fay with- 
in his bailiwick, it ſhall be fo intended, though it 
was in a liberty in the ſame county. Zelv. 51. 
Fen. 125. Pl. 53. A reſcue can only be returned 
to a meſic proceſs. Gro. Fac. 419. Roll. Rep. 389. 
If one taken on meſne proceſs, be once in priſon, the 
ſheriff cannot return a reſcue, for the law preſumes 
that he hath power to keep him there. Koll. Rep, 
44. 

J have cauſed public proclamation to be made as 
within I am commanded, and I further certify, that 
the within named C. D. is not found in my baili- 
wick. The antwer of. 

[ have cauſed public proclamation to be made as 
within I am commanded, and I have by virtue 0! 


this writ taken the body of the faid C. D. and 


him in the priſon of the ſaid lord the king under 
my cuſtody, have cauſed to be ſafely kept, but 5 
cauſe 


RETURN of WRITS. 21 q 
cauſe the aforeſaid C. is allo detained in my cuſtody 1 


by virtue of divers other cauſes at the ſuit of divers 

other perſons, therefore I cannot have his body at 

the day and place within contained, as within I am 

commanded, without the writ of our lord the king, 

to have the body of the aforeſaid C. together with 

the day and cauſe of his being taken and detained 

to me in this behalf directed, 

[have cauſed the within named N. perſonally to Return to a ne 

come before me, and he found bail in the penalty * 727% 
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of 200 J. according to the command of the within 4 
writ, The anſwer of. 8 

in conſideration that the ſheriff of hath Indemnity to 1 
this day, at my requeſt, granted upon the within 5927 = Warrant. 1 
writ, a warrant directed to ea een 4 
othcer; I do hereby agree to indemnify the ſaid 0 
ſheriff from and againſt all eſcapes, reſcues, or reſcuers, 14 


of the within named defendant, and I do hereby allo 
agree, that the ſaid ſheriff ſhall not be compel:ed or 1 
compellable to make any return of the within writ, ial 
without being firſt ſuſkciently indemnified by me or | 
the plaintiff tor fo doing. | 
By virtue of this writ to me directed, IJ have Return in cuſ- 1 
taken the within named C. D. whoſe body remains cy. | 


in the priſon of our lord the king under my cuſtody, | "I 
The anſwer of. ; 
Þ . — . * « # 1 \ 
By virtue of this writ unto me directed, I have Return to awrit 4 


taken the within named 7. R. and him in the pri- where defendant 
jon of our lord the king, under my cuſtody did ſafe- e 
ly keep, until afterwards (that is to ſay) on the fourth abſence ef 
day of Aa, in the 22d year of his preſent majeſty's chief es ; 
reign, I received a certain writ of our lord the king 5 
of Habeas corpus cum cauja, directing me to have the judges. 


body of the ſaid T. N. before Mexander Lord Lourh- Palit. 338. 
557 his majeſty's chief juſtice of the common | 
bench, aigned to hold pleas in his majeſty's ſaid 4 
court, at his Chambers, in $Serjeant's Jun, Chancery- | 
lene, London, immediately after the receipt of the faid 
writ, by virtue and in obedience of the ſaid writ in | 
the abſence of the ſaid chief juſtice, I had the body I! 
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of the ſaid T. R. with the ſaid writ, and the return 
of the within cauſe mentioned in a certain ſchedue 
to the faid writ of habeas corpus annexed, before the 
honourable Ar. Fujtice Nares, one of his majeſty's 
juſtices aſſigned to hold pleas in his majeſty's ſaid 
court of the Bench, who on the day and year afore- 
ſaid, received him of me, and immediately commit- 
ted him to the priſon of our lord the king of the 
Fleet, and altogether diſcharged and exonerated me 
from the further cuſtody of the ſaid T. R. There- 
fore I cannot have the body of the ſaid 7. R. before 
his majeſty's juſtices at We/tminſter, as within I am 
-— commanded. The anſwer of. | 

Return to a ca. I J. IT. G. Eſq. and FL. Af. Eſq. ſheriff of the 
. py N county of Midilleſex humbly certify and return to 
Lament, his majeſty's juſtices at Maſiminſter, that at the time 
and before the coming of his majeſty's writ of capias 
ad ſatisſaciendum to me directed which is hereunto 
annexed, the parliament of our lord the king, was 
and from thence hitherto hath been, and ſtill is, 
fitting at Veſtminſter in the county of Middleſex, and 
I further certify and return that L. C. Eſq. in the 
faid writ named, at the time and before the coming 
of the ſaid writ to me directed, was and from thence 
hitherto hath been and ſtill is a burgeſs of the houſe 
of commons, and during that time did ſerve as 2 
burgefs of the houſe of commons, for the borough 
of, c. Therefore 1 cannot take the body of the ſaid 
J.. C. and him fafely keep, ſo that I might have his 
body before his majeſty's ſaid juſtices at the day and 
place in the ſaid writ mentioned, as by this writ | 

am commanded. The anſwer of. 
Keturn that the The execution of this writ appears in the ſchedule 


defendant was 13 — : "7% 
vankevet aflthe hereunto annexed, Sc. The anſwer of A. P. Eſq 


time of his ar- ſher 1. 


Fes 15 he pro- T humbly certify and return to our lord the king. 
aced warrant 6 t ; 5 
, 4 771 0 10 

e eee that by virtue of the writ hereunto annexed, L 0 0 
and ſeals of the on the coming thereof to me, to wit on the 30 tl 
er e ff day of May laſt, duly mare my warrant thereon 
14 2111 we 5 A $-4 2 - c 7 
charged him. under my hand aud ſeal of office, directed to T. X. 


J. D. 


RETURN cf WRIT'S. 
J. D. and R. D. my bailiffs of the hundred of C. 


in my county, whereby I commanded them, each 
and every of them, jointly and ſeverally, that they, 
or any of them, mould take D. S. in the ſaid pre- 
cept named, if he mould be found in my bailiwick, 
and him ſafely keep, ſo that I might have his body 
before the lord the king at /Ye/tmin/ter at the return 
of the ſaid writ, to anſwer to F. H. in the ſaid writ 
named, of the plea and to the bill in the ſaid writ 
mentioned, which warrant I then delivered to the 
ſaid T. K. my officer, for execution thereof, and 
I further humbly certity, to our ſaid lord the 
king, that before the coming of the ſaid writ to me, 
to wit, on the 26th day of Hay, 1782, a commiſ- 
ſion of bankrupt, bearing date at /Ze/tminfter on 
that day, iſſued under the great ſeal of Great Bri- 
tain againſt the ſaid D. S. directed to F. R. C. R. 
F. D. J. B. and L. M. commiſſioners therein 
named by three of which ſaid commiſſioners, name- 
ly F. D. 7. B. and L. AH. the ſaid D. S. afterwards, 
and before the coming of the ſaid writ to me, to 
wit on the 16th day of MAay laſt, was duly found and 
declared a bankrupt, and as ſuch barkrupt, the 
{aid three commuſltioners then cauſed notice to be 
given in writing to the ſaid D. S. under their hands, 
according to the form of the ſtatute in ſuch caſe made 
and provided, that ſuch commiſſioners or the major 
part of them in the ſaid commiſſion named and 
authorized (to wit on the 21ſt day of May then 
inftant, and the 1ſt and 29th of June then next, at 
ten of the clock in the forenoon on each of the ſaid 
days, at ) had cauſed the ſaid D. &. 
to be duly ſummoned by writing under the hands 
of the ſaid three commiſſioners to be and appear be- 
fore them, or the major part of the ſaid commiſ- 
ſioners in the ſaid commiſſion named, at thoſe times, 
there to be examined, and to make a full and true 
diſcovery and diſcloſure of his eſtate and effects ac- 
cording to the directions of the act of parliament 


then in force concerning bankrupts, particularly 
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r 
r 


— 


* = "Et 
(2D of * * 
ns A CGR RATE 


. 


24 


RETURN of WRITS. 


the act of parliament paſſed in the fifth year of bis 
late majeſty's reign © Intitled an act to prevent the 
« committing of frauds by bankrupts.” And 1 
further certify to our ſaid lord the king that the 
commiſſion of bankruptcy is ſtill in force, and that 
afterwards, and before the coming of the ſaid pre- 
cept to me, to wit, on the of May laſt, notice 
was duly given in the London Gazette that ſuch 
commiſſion had iſſued out, and the times and place 
of the ſaid three meetings of the commiſſioners in 
the ſaid commiſſion named, or the major part of 
them, according to the form of the ſtatute in ſuch 
caſe made and provided, were inſerted therein as 
herein before mentioned, for the ſaid D. S. to ap- 
pear on the ſeveral days before mentioned before 
the major part of the ſaid commiſſioners, and that 
forty-two days from the time of giving the faid 
notice in the London Gazette are not yet expired; 
and I further certify. to our ſaid lord the king, that 
by virtue of my ſaid warrant, the ſaid J. K. my 
officer did within the ſaid forty-two days, to wit, on 
the thirtieth day of May laſt, take and arreſt the 
faid D. S. by his body, (he the ſaid D. S. being 
then and there going to ſurrender himſelf to the 
ſaid commiſſioners or the major part of them, in the 
ſaid commiſſion named, with intent to keep and 
detain the ſaid D. S. ſafely, ſo that I might have his 
body before the faid lord the king at Heſfiminſter at 
the return of the ſaid writ, according to the exi- 
gency of the ſaid writ; but then the faid D. 5, 
then and there aſſerted and declared to my ſaid 
officer, that he was coming to ſurrender himſelt 
to the ſaid commiſſioners, or the major part of them 
in the ſaid commiſſion named, and then and there 
produced to my ſaid officer the ſaid ſummons or 
notice under the hands of the major part of the ſaid 
commiſſioners, and made appear to him, that ſuch 
notice, or ſummons, was ſigned by the major part 


of the ſaid commiſſioners, and gave him a copy 


thereof, and demanded from him his diſcharge _ 
e 
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the ſaid arreſt for the cauſe aforeſaid, whereupon 
the ſaid D. S. was immediately diſcharged by my 
ſaid officer from the ſaid arreft, according to the 
form of the ſtatute in ſuch caſe made and provided ; 
and I further certify and return to our ſaid lord the 
king, that the ſaid D. S. was not at any other time 
found within my bailiwick, therefore I cannot have 
the body of the ſaid D. S. before our ſaid lord the 
king at the day and place in the faid writ mentioned, 
as by the faid writ I am commanded. By the 
ſame ſheriff. 

If the ſheriff takes the defendant upon a writ, If the ſheriff 
and he goes out of office before the return, return Cort Oe 
the cepi corpus in the old ſheriff's name, and add theſe taken, how te 
words to it. This writ, as above indorſed, was de- return writ. 
livered to me the undernamed now ſheriff, by the 
above named late ſheriff, at the time of his going out 
of office. The antwer ot. | : 


Retura of Ca. Sa. 


F the ſheriif takes the body of the defendant, he Of the return of 
muſt return the writ that he hath it ready at the che << /a- 
day. Br. Ret. 107. I have taken the within 
named C. D. whoſe body J have ready. | 
If he taketh the body and hold him till the de- 
and therein is paid, yet it is ſaid, it cannot be 
any danger to the ſheriff if he does not return the 
writ. Dalt. 113. 
But I ſhould think the following return good, 
and ſhould make it, as the court now expects no- 
thing more, than the fact done by the ſheriff to be 
returned by him. | 
[ have taken the within named C. D. whoſe body Return cepi ane 
Idetained in my cuſtody until he paid me the debt money paid. 
and datnages within written, and 1 then diſcharged 
him out of my cuſtody, which money I have ready 
to be paid tothe plaintiff within mentioned. The 
anſwer of, 
If a writ of execution ſhall come to the ſheriff If execution 
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againſt a priſoner (in the gaol) who is attainted of „ * the 
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felony, the ſheriff may return that the priſoner is 

attainted, and that therefore he cannot take him in 

execution: but if the ſheriff ſhall ſerve the execu- 

tion upon ſuch a priſoner, and after he get his par- 

don for the felony, yet if he ſuffer the priſoner to 29 

at large, the plaintiff at whoſe ſuit the execution 

was may bring debt for the eſcape, for although by 

the attainder the execution were ſuperſeded, yet 

by the pardon it was revived. Dalt. 214. | 

May return aon The ſheriff may return nn e/? inventus upon this 
mens ' writ. Lib. Intr. 109; 

Cannot take bail The ſheriff cannot on this writ take bail, or re- 

bk. turn that defendant was reſcued, for he may take 


reſcue. . . 
the poſſe comtatus and therefore if he returns that 
the party was reſcued, an action lies againſt him 
for the eſcape, or a new capias againſt the party, 
for an ineffectual execution is as none. Roll. Abr, 
904. Cro. Car. 240. 
IJ ho are privileged from Arreſts, 
Who are privi.. LL peers of the realm, without any diſtinc- 
8 8 from ar- tion as to degree or rank, are entitled to 


privilege; for they are obliged to attend the ſervice 
of the public, and are always ſuppoſed amenable, 
and to have ſufficient property to anſwer in ſuits 
and actions brought againſt them, by which means 
they are not to be arreſted or moleſted in their per- 
ſons, even when no parliament is ſitting, (except 
for treaſon, felony, breach of the peace, or ſurety of 
the peace), bèecauſe the law jatends that they are 
always aſſiſting the king with their counſel, for the 
common-wealth or keeping the realm in ſafety. 
4 Bacon Abr. 228. 4 ut. 49. 
Peer: of Scot- The fixteen peers of Scotland, ſhall alfo have the 
und. —lIkeprivilege of parliament which the peers of Eng- 
| land now have. Stat, 5 Ann. c. 8. 
All the reſt of Alſo all the reſt of the peers of Scotland, have all 
e ee the privileges of the peerage of England (except 
dei from prells. voting in parliament). Str. 990. Forteſc. 163, 
165. Peere Will. 583. IFilſ. 583. 


A peere/s 


PRIVILEGE from ARRESTS 27 
A peereſs by birth, or marriage, alſo hath the like P. 
privilege, but if a peerefs by marriage marries a 
commoner, ſhe is not entitled to any privilege. 
2 Liiſi. 50. For. Rep. 162. | 
Eut a peer may be arreſted upon an attachment Peer may be ar- 
of contempt for neglecting to obey a ha. corp, iſſu- reſted upon ate, 


X 8 7 4 DS. tachment for a 
ing out of either of the Courts at J7/lininſter. contempt, ee 


1 Burr. 031. | obeyinga ha. core 
The ſervants of peers, employed about their per- Servants of 

ſons and eſtates, are free from arreits : but this does Peers. 

not extend to all their menial ſervants. 1 ii. 

278. | 
A knight or burgeſs of parliament, and their ne- Members of par- 
ceſſary ſervants, are not to be arreſted upon any. 
writ or execution; they have priviiege cndc, moran- 
ds, & redeundo. It is ſaid the commons claim forty 
days after diſſolution of the parliament. 2 Lev. 

72. twenty days has been held to be a convenient 

time. Scobel. 109, 110. Colonel Piit was arreited 

two days after the ditiojution of parhament, and he 

was diſcharged. Str. 985. held not to be a con- 

venient time. | 
„All proceſs, whereby the perſon of any am- AmbaNudors 
baſſador or public miniſter, of any foreign prince ant 7 
or ſtate, or the domeſtic ſervant of any iuch am- 
_* batlador, &c, may be arreſted, or his goods dif- 

trained, ſhall be void. 7 Aun. c. 12. ſect. 3. 

Ihe pertons ſuing forth ſuch proceſs, their 

attornies and ſolicitors, and the officers execut- 

ing the ſame, being convicted thereof, ſhall be 

deemed violators of the laws of nations. Sec. 4. 
* No merchant or trader, within the defcrip- Ne _ = 
tion of any of the ſtatutes of bankrupts, putting „ 
himſelf into the ſervice of any ambaflador, ſhall baſfadors. 
have any benefit. And no perſon Hall be pro— 

ceeded againſt, as having 'arre{ted th ſervant of 

an ambaſſador, unleſs the name of ſuch ſervant 

be firſt regiſtered in the ſecretaries office, and 

tranſmitted to the ſheriffs of Leude and Afidile- 
/ex ; ho muſt hang it up in ſome? public place 
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c in their office, whereto all perſons may reſort and 
e take copies.“ Seck. 5. 


Does not extend Ihe law of nations does not take in conſuls, or 

eee iy agents of commerce, though received as ſuch by 

EDA the courts to which they are employed. 4 Burr, 

. | | 

Clergymen cal- Clergymen called to the convocation, and their 

led to the con- ſervants,ſhal! have the privileges, endo, orando, & 

N redeundo, which the peers and commons of the realm 
in parliament have. Stat. 8 H. 6. c. 1. Finch, 
140. | 

King's ſervants, The king's ſervants are privileged in ſome caſes, 
in reſpect to their neceffary attendance. 2 Iuſt. 531, 

704. Sm. 21. fl. 21. 2 Chan. Rep. 196. and from 

arreſts, Z4. Raym. 151. 8 Hod. 12. 

The officers of T he officers, miniſters, and clerks of the courts 

the courts. in Jetminſter-hall, are all allowed particular privi- 
leges in reſpect of their necellary attendance on 
thoſe courts. 2 Inſt. 551. | 

Clergymen. Clergymen performing divine ſervice, and not 
merely ſtaying in the church with a fraudulent de- 
ſign, ſhall not be arreſted. Stat. 50 Ed. 3. c. 5. 

Perfons attend- {he law not only protects the officers of the 

ing the courts courts, but alſo all thoſe whoſe attendance is ne- 

mr ceſſary in thoſe courts ; ſo that if a ſuitor is arreſted 
in the face of the court, or out of the court, as he 
is going and coming to attend, and follow his ſuit, 
and it appears, upon complaint made thereof, that 
the fact was ſo, the court will not only diſcharge 
the party from the arreſt, but will puniſh the offi- 
cers or bailifls, as alſo the plaintiff. Roy. 101. 
2 Mcd. 181. 2 Kali. Abr. 217. but he muſt know 
he was proſecuting or defending the ſuit. 2 Lill. 
Reg. 359. 

Witneſſes. Witneſſes ſubpœnaed to attend courts of juſtice are 
alſo protected from the arreſt, Sir 7. Raym. 101. 
Cent. 11. Wätneſſes properly ſummoned to appear 
beſore commiſſioners of bankrupt to give evidence 
before them are protected, but they ought to ſhew 
ſabpœnd. : | | 


Every 


PRIVILEGE from ARRESTS. 


Every bankrupt ſhall be free from arreſts in com- 
ing to ſurrender to the commiſſioners, and from 
actual ſurrender for forty-two days, or ſuch further 
time as ſhall be allowed to hniſh his examination, 
provided he was not in cuſtody at the time of his 
ſurrender. Stat. 5 Geo. 2. c. 30. ſect. 5. 


Eſcape. 
E S CAPE in general is underſtood, when any 


perſon, who being under lawful arreſt, and 
reſtrained of his liberty, either violently or privily 
evades ſuch arreſt and reſtraint, or is ſuffered to go 
at large before delivered by due courſe of law. 

It ſeems agreed as a general rule, that when- 
erer a ſherilf or other officer hath a perſon in 
cuſtody, by virtue of an authority from a court 
which hath juriſdiction over the matter, that the 
iuffering ſuch perton to go at large is an eſcape ; 
for he cannot judge of the validity of the proceſs 
or other proceedings of ſuch court, and theretore 
cannot take advantage of any errors in them; 
hence the law allows him, in an action of falſe im- 
ene to plead ſuch authority, which will ex- 

uſe him though it be erroneous ; but if the court 
_ no juriſdiction of the matter, then all is void, 
and conſequently the officer not punithable for 
ſuffering a perſon taken up upon ſuch void autho- 
rity to eſcape. 2 Str. 820, 1184, 509. 2 44. Kay. 
1530. Moor. 2 

Upon this diſtinction, it hath been adjudged, that 
if J. obtains judgment againſt B. and a year after- 
wards without any ſci. fa. t takes out a ca. ſa. upon 

which E. is taken, and the theriff lets him go at 
large; that this is an eſcape. Cre, Eliz. 188. 
2 273, 

That if any per ſon, deſiring to charge any per- 
e tam with any action or execution, ſhall delire to 


mand ing a true note whether the perſon be a 
be 
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Bankrupt, 


What 1s an 
eſcape. 


Where the au- 
thority by which 
the defendant 15 
committed, {hall 
be ſufficient ta 
ſix the ſheritf. 


Though the ex. 
ecution be taken 
out after a year 
and a day with- 
out revivingy it 
is an eſcape. 


Marthal, Sc on 
reque'* thall give 
the perſon de- 

pritoner or not. 
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be informed by the marſhal or warden, or their 
reſpective deputy or deputies, or by any other 
keeper or keepers of any other priſon or priſons 
waether ſuch perſon be a priſoner in his euſ. 
tody or not, the ſaid marſhal or warden, or 
ſuch other keeper or keepers of any other priſon 
or priſons, ſhall give a true note in writing there- 


© of, to the perſon fo requeſting the ſame, or to 


And if he is, 
fuch mcte ſhall 
be evidence on 
ein an action for 
an eſcape. 


Every perſon to 
be kept in ſurwa 


<uftodias 


Therefore if 
fheriit ball him, 
when not baii- 
able, or ſuitcr 
him to go, it is 
an eſcapes 


All perſons on 
proceis or con- 
tempt to be kept 
in priſon or rules 
of the marſhal 
or warden. 


And if they ſhall 
perm't them to 
gat large out of 
aid rules or pri- 


i We 7 , Ong + 7 
ſons (except by 


his lawful attorney, upon demand, at his office 
&« for that purpoſe, or in default thereof, ſhall forfeit 
the ſum of 50 l. and if ſuch marſhal or warden or 
< their reſpective deputy or deputies exerciſing the 
* {aid office, or other keeper or keepers of any pri- 
« ſon or priſons, ſhall give a note in writing, that 
„ ſuch perion is an actual priſoner in his or their 
& cuſtody, every ſuch note ſhall be accepted and 
„ taken as a ſufficient evidence, that ſuch perſon 
« was at that time a priſoner in actual cuſtody,” 
8& 0. 3.-c. 26. Jed. . 

Every perſon in priſon by proceſs of law is to be 
kept in alva et aria c/7o4ia, in order to compel 
them the more ſpeedily to pay their debts, and make 
ſatisfaction to their creditors. Plow. 36. 3 C. 


44. 2 Lift. 38 1. Roll. Abr. 806. 


Therefore if the ſheriff, or other officer who hath 
the cuſtody of a priſoner, either bail him when he 
is not bailable by law, or ſuffer him to go out of the 
limits of the priſon, though with a keeper, and for 
ever ſo ſhort a time, it is an eſcape. Roll. Mr. 806. 
2 C9. 44. Plow. 36. Dyer. 166. Hethy. 34. 

„That all priſoners, either upon contempt or 
e meſne proceſs, or in execution, who are or ſhall 
« be committed to the cuſtody of the marſhal 
« of the King's-Bench prifon, or warden of the 


Fleet, ſhall be actually detained within the ſaid 


c priſons of the King*'s-Bench and Fleet, or the re- 
& ſpective rules of the ſame, until they ſhall be from 
« thence diſcharged by due courſe of law; and if 
« at any time the ſaid marſhal or warden, or any 
bas core) ur rule of court, it hall be deemed an eſcape. 

2 « other 


E S (R EE 


&© other keeper or keepers of any priſon, ſhall per- 
“ mit and ſuffer any priſoner committed to their 
« cuſtody, either on meſne proceſs, or in execution, 
« to go or be at large out of the rules of their 
« reſpective priſons (except by virtue of ſome 
« writ of habeas corpus, or rule of court, which 
e rule of court ſhall not be granted, but by motion 
“ made, or petition, read in open court) every ſuch 
« going or being out of the ſaid rules ſhall be ad- 
« judged and deemed, and is hereby declared to be 
* an eſcape.*” 8 9 ; . 

The writ of habeas corpus is an ancient writ, and 
what the ſubject is by law intitled thereto ; yet if a 
ſherif or other oficer, who hath the cuſtody of a 
priſoner, does by colour thereof ſuffer the priſoner 
to go at large, it is an eicape.” Co. Car. 14. Roll. 
Abr. 808. Hob. 202. 3 Co. 44. 

As if an habeas corpus be returnable the next term, 
and the ſheriff or gaoler in the mean time ſuffers the 
priſoner to go at large, it is an eſcape, though he 
appear at the return of the writ; for the writ only 
empowers the gaoler to bring him directly to the 
court, and if he gives him any liberty in the mean 
time, it is at his peril. Hard. 476. 

As the ſheriff muſt be careful that he does not 
give the priſoner more liberty than by law he ought 
to do, when he acts in obedience to a lawful autho- 
rity; ſo he muſt take care that he does not let him 


La 


go at large by colour of a void authority. Dat. 


Sheriff, 486. 

„ That if any marſhal or warden for the time 
© being, or their reſpective deputy or deputies, or 
* other keeper or keepers of any other priſon or 
pritons, ſhall, after one day's notice in writing 
given for that purpoſe, retuſe to ſhew any pri- 
loner committed in execution to tne creditor, 
at whoſe ſuit ſuch priſoner was committed or 
charged, or to his attorney, every ſuch refuſal 
* ſhall be adjudged to be an gſcape in law.” 8 S 
9. 3. c. 27. ſect. 8. 
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If a ſneriff or of- 
ſicer does by ca- 
lour of a ha. 
corp. ſuffer a pris 
ſoner to go at 
large, ic is an 


eſcape. 


If ba. cerp. be 
returnable the 

next term, and 
the ſheriff lets 

the priſoner go, 
it is an eſcape, 
though he ap- 
pear at the re- 
turn of the writs 


Rruſt take care 
nat he does not 
le: the priſoner 
more at liberty 
than he ought, 


Upon one day's 
noticein writing, 
the marſhal, Sc. 
ſhall ſhew the 
priſoner to the 
creditor at whoſe 
ſuit he is at, or 
ſhall be judged 
an eſcape. 
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hat if any priſoner vho is or ſhall be com- 
mitted in execution to either or any of the ſaid 
reſpective priſons, ſhall eſcape from thence by 
any ways or means howſoever, the creditor or 
&« creditors, at vhoſe ſuit ſuch priſoner was charg- 
ed in execution at the time of his eſcape, ſhall or 
* may retake ſuch priſoner by any new capas, or 
« capias ad ſatisfaciend. or fue forth any other kind 
< of execution on the judgment, as if the body of 
& the priſoner had never been taken in execution,” 
.. . 

„% That if any marſhall or warden, or their re- 
6 ſpective deputy or deputies, or any keeper of any 
other priſon within this kingdom, ſhall take any 
* ſum of money, reward or gratuity whatſoever, or 
« ſecurity for the ſame, to procure, aſſiſt, connive 
at, or permit any ſucn eicape, and ſhall be there- 
of lawtully convicted, the ſaid marſhal or warden, 
or their reſpective deputy or deputies, or ſuch 
& other keeper of any priſons, as aforeſaid, ſhall 
e for every fuch offence forfeit the ſum of 500 /. 
& and his ſaid office, and be for ever after incapa- 
ble of executing any ſuch oftice.” Ubid, ſee. 4. 

If an officer hath arreited a man by virtue of a 
capias or latitat, and gives him a day, and the officer 
lets the party go, who comes not again, it ſeems 
the officer cannot take his priſoner again, by vir- 
tue of his former writ or warrant, for that the officer 
gave the priſoner leave, Sc. Dalt. 113. 

But if the party arreſted had eſcaped of his own 
wrong, without tne conſent of the officer, now upon 
freſh ſuit, the officer may take him again and again, 
ſo often as he cicapeth, although he were out of 
view, or that he ihali fly into another town or coun- 
ty, and bring him before the juſtice upon whole 
warrant he was ſirſt arreſted. Daſt. c. 113. 

But it is ſaid generally in ſome books, that an 
officer who hath negligently ſuffered a priſoner to 
eſcape, way retake him wherever he finds him, 
without mentioning any freſh purſuit; and indeed 
1 ince 
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ence the liberty gained by the priſoner is wholly 
owing to his own wrong, there ſeems to be no rea- 
ſon he ſhould take any manner of advantage from 
it. 2 Haw. 131, 132. 

If che priſon takes fire, by means whereof the 
priſoners eſcape, this ſhall excuſe the ſheriff, and he 
may plead it. 3 E. 6. 66. 15. Koll. Abr. 808. 

So if the priſon is broke by the king's enemies, this 
ſhall excuſe the ſherif, for he can have no remedy 
over againſt them. 4 Co. 84. Koll. Abr. 808. 

But if the priſon was broke by rebels and traitors, 
the king's ſubjects, this ſhall not excuſe him, for 
he may have his remedy over againſt thoſe. Ibid. 

If a priſoner in execution eicapes without the 
aſſent of the ſheriff, Sc. and he make freih purſuit 
and retake him before any action brought againſt 
him, this ſhall excuſe the ſheriff. Co. Fac. 657. 
Fon. 144. Roll. Abr. 808. | 

But it he retake him after the action commenced 
againſt him, this ſhall not excuſe him; nor can it 
be pleaded to an action that was well attached be- 
fore. Roll. Abr. 808, 809. Jen. 14.5: Cro. Car. 
657. 

So if a priſoner eſcape, and ſeveral days after, 
but as ſoon as the ſheriff has notice of it, he makes 
freſh ſuit, and retakes him before any action brought, 
this ſhall excuſe him. Roll. Ar. Sog. 

So the ſheriff may plead, that the priſoner eſcaped 
the 16th day of December, and that he made freſh 
ſuit, and retook him the 17th day of December and 
retained him in execution; for it is ſufficient, if he 
did all he could, though he loſt ſight of him in the 
night or otherwiſe. Rell. Ar. Bog. Dalt. Sherif 
562. 

„That no retaking on freſh purſuit ſhall be 
given in evidence on the trial of any iflue in an 
action of eſcape againft the marſhal or warden, 
or their reſpective deputy or deputies, or againſt 
any other keeper or keepers of any other priſon 
or priſons, unleſs the ſame be fpecially pleaded 
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hat if any priſoner who is or ſhall be com- 
mitted in execution to either or any of the faid 
{© reſpective priſons, ſhall eſcape from thence b 
any ways or means howſoever, the creditor or 
„ creditors, at wheoſc ſuit ſuch priſoner was charg- 
ed in execution at the time of his eſcape, ſhall or 
map retake ſuch priſoner by any new capias, or 
* capias ad fatisfaciend. or fue forth any other kind 
< of execution on the judgment, as if the body of 
the priſoner had never been taken in execution,” 
3. C. 26. fell. 7, 

That if any marſhali or warden, or their re- 
< ſpective deputy or deputies, or any keeper of any 
<« other priſon within this kingdom, ſhall take any 
* ſum of money, reward or gratuity whatſoever, or 
« {ecurity for the ſame, to procure, aſſiſt, connive 
at, or permit any ſucn eicape, and ſhall be there- 
of lawtully convicted, the ſaid marſhal or warden, 
or their reſpective deputy or deputies, or ſuch 
& other keeper of any priſons, as aforeſaid, ſhall 
for every ſuch oftence forfeit the ſum of 500 . 
and his ſaid office, and be for ever after incapa- 
ble of executing any fuch office.“ {Ubid, ſe. 4. 

If an officer hath arreited a man by virtue of a 
capias or latitat, and gives him a day, and the officer 
lets the party go, who comes not again, it ſeems 
the officer cannot take his priſoner again, by vir- 
tue of his former writ or warrant, for that the officer 
cave the priſoner leave, c. Dalt. 113. 

But if the party arreſted had eſcaped of his own 
wrong, without the conſent of the officer, now upon 
freſh ſuit, the officer may take him again and again, 
ſo often as he cſcapeth, although he were out of 
view, or that he ſhall fly into another town or coun- 
ty, and bring him before the juſtice upon whole 
warrant he was ſirſt arreſted. Dalt. c. 113. 

But it is ſaid generally in ſome books, that an 
officer who hath negligently ſuffered a priſoner to 
eſcape, way retake him wherever he finds him, 
without mentioning any freſh purſuit; and indeed 
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ance the liberty gained by the priſoner is wholly 
owing to his own wrong, there ſeems to be no rea- 
ſon he ſhould take any manner of advantage from 
it. 2 Haw. 131, 132. 
If the priſon takes fire, by means whereof the If che priſen 


priſoners eſcape, this ſhall excuſe the ſheriff, and he takes Are, aer 


exculeds 


may plead it. 3 E. 6. 66. 15. Kall. Abr. 808. | 

So if the priſon is broke by the king's enemies, this So if it be broke 
ſhall excuſe the ſheriff, for he can have no remedy “ che king's 
over againſt them. 4 Co. 84. ' Roll. Abr. 808. Es ns 

But if the priſon was broke by rebels and traitors, But if ty rebels, 
the king's ſubjects, this ſhall not excuſe him, for SO king's 
he may have. his remedy over againſt thoſe. /b:d. 8 

If a priſoner in execution eſcapes without the Freſh purfait 
aſſent of the ſheriff, &c. and he make freih purſuit = 5 _ 
and retake him before any action brought againſt brought, excuſes 
him, this ſhall excuſe the ſheriff. Cro. Fac. 65 7. the theriit, 
Fon. 144. Koll. Abr. 808. > | 

But if he retake him after the action commenced But not after 
againſt him, this ſhall not excuſe him; nor can it 
be pleaded to an action that was well attached be- 
fore. Roll. Ar. 808, 809. Jen. 145: Cro. Car. 

657. 

So if a priſoner eſcape, and ſeveral days after, 
but as ſoon as the ſheriff has notice of it, he makes 
freſh ſuit, and retakes him before any action brought, 
this ſhall excuſe him. Roll. Abr. 809. 

So the ſheriff may plead, that the priſoner eſcaped 
the 16th day of December, and that he made freſh 
ſuit, and retook him the 17th day of December and 
retained him in execution; for it is ſufficient, if he 
did all he could, though he loſt fight of him in the 
night or otherwiſe. Rcll. Mr. 809. Dalt. Sheriff 
562. 

„That no retaking on freſh purſuit ſhall be How 10 lead a 
„given in evidence on the trial of any iſſue in an freſh hurtuit aud 
4 . , 5 a | recapuion. 

action of eſcape againſt the marſhal or warden, 
or their reſpective deputy or deputies, or againſt 
any other keeper or keepers of any other priſon 
or prifons, unleſs the ſame be ſpecially pleaded 
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nor ſhall any ſpecial plea be taken, received or 
allowed, unleſs oath be firſt made in writing by 
| the marſhal or warden, or their reſpective deputy 
1 or deputies, or by ſuch other keeper or keepers of 
F * #ay other priſon or priſons againſt whom ſuch 
C Affidavit to be action ſhall be brought, and filed in the proper 
| annexed to the c office of the reſpective courts, that the priſoner ' 
1 1 % tor whote eſcape ſuch action is brought did, with- 
out his conſent, privity or knowledge, make ſuch 
| „ eſcape; and if ſuch affidavit ſhall at any time af. 
1 | „ terwards appear to be falſe, and the marſhal or 
[ * warden, or other keeper or keepers of any other 
1 * priſon or priſons, ſhall be convicted thereof by 
1 | due courſe of law, ſuch marſhal or warden, or 
: other keeper or keepers of any other priſon or 
| « priſons, inall forfeit the ſum of 500.“ 8 & 9 
26. el. 6. 
If 2 writ comes If a man is in cuſtody of the ſheriff, and another 
againit one al- writ comes againſt him, and he refuſes to take it, it 
i; ogy + is an eſcape. Dait. 114. | 
refuſes to take it, it is an eſcape. 


4 cc 


| Returns to Fieri facias. 


Au bona, Fi. fa. was delivered to the ſheriffs the 5th 

December, 1753, who levied on the 8th, 2 
commiſſion of bankrupt iſſued againit the defend- 
ant, and on ſame day a general aſſignment of his 
effects was made, on the 28th the ſheriff made a 
| bdilh of fale, and it appeared that the act of bank- 
Wl _ ruptcy was committed the 4th, the ſheriffs returned 
a levy made; and in an action of trover Lord Mans- 
Feld ſaid, they have made a direct falſe return, they 
might and ought to have returned nulla bena, which 
was the truth, for the goods were no doubt the 
aſignees, and the bankrupt could have none after 


the 4th, they would have been juſtißed of the truth 
| of the fact if they had made this return, poſſibly this 
| court might interfere, if the ſheriff was reaſonably 
. doubtſul about che property; at leaſt they would 


have 


. 
1 
; 
1 
8 
5 
; 
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have given him time to make his return, or he might 
have put it on the parties concerned in intereſt to 
litigate their right, by filing a bill, to oblige them 
to interplead, in order to aſcertain to whom the 
property belonged, Or he might oblige the aſſignees 
to prove the act of bankruptcy and aſſignment. 
1 Burr. 20. | 

The plaintiff in Trinity Term, 1757 obtained 
judgment againſt the bankrupt in C. P. for 20007. 
debt, and 61. 10s. damages, 17th June ja fi. fa. 
iſſued thereon into Midaleſex returnable in three 
weeks of the Holy Trinity, which was the 26th 
of June. The ſheriff on the 18th of ſame month 
took the goods to the value of 2921. 75. and 5th 
Nov. returned nulla bona, = 

The bankrupt was arreſted 2d May, 1757, at the 
ſuit of the plaintiff, on the 4th of ſame May he was 
charged with proceſs out of the C. P. at the ſuit of 
S$:lmons, and on fame day was brought by ha. corp. 
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to Mr. Juſtice Clives's chambers, who committed 


him to the Fleet. The bankrupt was a trader with- 
in the ſtatutes, and remained in cuſtody at the plain- 
tiff 's ſuit from the time of his firſt arreſt, until the 
ſecond of Judy following, on which day plaintiff 
diſcharged him out of cuſtody as to his ſuit ; but he 
continued as to Solomons until the 6th of Fuly, on 
the 5th a commiſſion iſſued, and he was declared 
bankrupt; on the 21ſt July his effects were aſſign- 
ed. Qusſtion if the return be falſe. 

Lord Mansfield, The lying two months in pri- 


ſon is a ſtrong preſumption that the perſon was in- 


ſolvent at the time of the arreſt, So that here is 
plainly an act of bankruptcy upon the 1ſt of May, what- 
ever diſpute may be made about there being one upon 
the ſecond, conſequently the ſheriff's return is true. 
If the ſheriff had returned that he had levied, and 
had actually paid the money to the plaintiff on the 
20th, he would have been excuſed becauſe it was 
impoſſible for him to know he would lie two months 
Hl priſon; and therefore he was under an invinci- 
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ble ignorance of this event. But the plaintif could 
have had no advantage by this, for ſtill he would 
have been liable to refund the money, although, the 
ſheriff might be excuſeable in paying it to him. 
Ar. Tuſtice Foſter. If he had made the return on 
the day of the return of the writ, I cannot ſay that 
would have beena falſe return, becauſe therelation is 
made to be to the time of the firſt arreſt, by the ex- 
preſs words of the Stat. 2 Burr. 8 14. | 
To x feri facias The within named C. D. hath not any goods 
nulla bend in or chattels in my bailiwick, whereof I can cauſe to 
debt. 5 . | 8 a 
be levied the debt and damages within mentioned, 
or any part thereof. The anſwer of. | 
Toa fl. fs. in The witun named C. D. hath not any goods or 
eaſe. chattels, in my bailiwick, whereof I can cauſe to be 
levied, che damages within mentioned, or any part 
wercof. The anſwerof. 
Return of new If the late theriff takes the defendant upon pro- 
ſheriff where the ceſs, or levies upon goods in his time, and the pre- 
late teri If ſent ſheriff is called on to return the writ, ſuch re- 
turns che Ny, nt Hhheriſt is ca on rn the writ, re- 
29d he is gone turn is to be made in the name of the late ſheriff; 
out of office be- then the preſent ſner & indorſes it under thus, This 
fore the return . : ; 
ef the wit. Vrit as above indorſed was delivered by the above 
named late therif, to me the undernamed now 
ſheriff, at the time of his going out of office, The 
anſwer of. | 
Levy upon af. By virtue of this writ to me directed, I have 
Join cot '?;, cauſed to be levied and made of the goods and 
PARTE Ana 1 a | 
Gena a5 tothe re- Chattels of the within named C. D. to the value of 
ſidue. 401. and the within named C. D. hath not any 
other or more goods or chattels in my bailiwick, 
whereby | can cauſe to be levied the reſidue of the 
debt and damages within mentioned, or any part 
thereof, as within I am commanded. 
\Fibelandlordis Ry virtue of this writ to me directed, I have levied 
paid, ren and made of the goods and chattels of the within 
oo named C. D. to the value of 40 l. and I further cer- 
tify, that J have paid to A. B. the landlord of the 
premiſes, the ſum of 207. for half a year's rent due 
: to him at Mic bacſmas laft, and the remaining ſum 
: O1 
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of 201. I have ready, as within I am commanded, 


and the ſaid C. D. hath not any other or more goods 
or chattels in my bailiwick, whereof I can cauſe to 
be levied the debt and damages within mentioned, 
or any part thereof. 

By virtue of this writ to me directed, Ihave levied and For want of 
made of the goods and chattels of the within named ns 
C. D. to the value of 407. as within Jam command- 
ed, which ſaid goods and chattels remain in my hands 
unſold for want of buyers, therefore I cannot have the 
money before his majeſty at the day and place with- 
in mentioned, as within J am commanded, 

This writ came to me ſo late, that by reaſon of Tar. 


the ſhortneſs of the time, I could not make execu- 


tion thereof, as within I am commanded. * 

The within named C. D. hath not any goods or Nu t:na and 
chattels in my bailiwick, whereof I can cauſe to be hat defendant 
levied the debt and damages within mentioned or f ie 
any part thereof, as within I am commanded, and! 
further certify, that the ſaid C. D. is a beneticed 
clerk, to wit, vicar of the pariſh, and pariih church 
of L. in the county of B, and dioceſe of I. 

If it's a rectory, ſay rector of the pariſh, and pa- If a rectory. 
riſh church of A. in the county of B. and dioceſe 


of L. h 
The within named C. D. executor of the laſt will Nu! bona on fi. 
and teſtament of the within named ann 


» 5 CUTOrs. 
not any goods or chattels which were of the ſaid 


at the time of his death in his hands to be 
adminiſtred in my bailiwick, whereof I can cauſe 
to be made the debt and damages within mentioned, 
or any part thereof, nor hath the ſaid C. D. any 
goods or chattels of his own, in my bailiwick, 
whereof the damages aforeſaid, or any part thereof, 
I can cauſe to be levied, as within I am command- 
ed. The anſwer of, 

I humbly certify to the juſtices of our lord the Return of 2 f. 
king within mentioned, that by virtue of this writ 08 arge __ 
tome directed, I have cauſed to be made of the goods bn ; 
and chattels of E. X. in the ſaid writ named the 
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ſum of 2627. 125. beſides the ſum of 561. 35. by 
me paid to J. L. one of the collectors of the exciſe 
of our lord the king that now is (which ſum was 
due to our ſaid lord the king, from the ſaid G. K. 
for exciſe) and beſides the ſum of 231. 145. by me 
alſo paid to Mr. B. landlord of the premiſes for 
half a year's rent due to him at Michaelmas laſt, 
whereupon the ſaid goods and chattels were found 
and ſeized according to the form of the ſtatute in 
ſuch caſe made and provided ; and I further certi- 
fy, that after raiſing the ſaid three ſeveral ſums of 
2621. 105. 56/1. 3s. and after payment of the ſaid two 
ſums of 56/. 3s. and 231. 145. as aforeſaid, and 
before the ſaid ſum of 262 J. 125. was by me paid 
to any perſon or perſons, I had notice that the ſaid 
G. K. before the ſaid writ came to me, became a 
bankrupt within the meaning of certain ſtatutes 
made concerning bankrupts, wherefore J have hi- 
therto detained in my hands the ſaid ſum of 262 /, 
Pide the caſes in 125. by me as aforeſaid cauſed to be made of the 
p- 34. whether it goods and chattels of the ſaid G. X. and have the 
_— been fame ſum ready to pay to T. C. and V. O. who 
a nulla bona, or have been choſen aſſignees of the eſtate and effects 
applied to the of the ſaid G. K. bankrupt as aforeſaid ; and I fur- 
before this 1c. ther certify that the ſaid G. X. hath no other or 
turn made. more goods or chattels, within my bailiwick, 
whereby I can cauſe to be made any other or fur- 
ther ſum of money by virtue of the ſaid writ. 
Returnto a fl. a. T have levied and made of the goods and chattels 
tevy as to part, of H. B. in the writ to this ſchedule annexed named, 
- pan mg to the value of 500/, and I certify that I have paid 
goods, &c. ſeiz- the ſum of 151. being the expences in levying the 
eee Range execution, and alſo to Mr. C. D. the ſum of 580. 
the defendant, for one year's rent due at laſt making to- 
gether the ſum of 731. 125. and the ſum of 426 l, 
being the reſidue of the ſaid ſum of 500 . I hare 
ready. I alſo certify that the within named C. D. 
is a pawn- broker, and that I ſeized divers goods 
and chattels which were depoſited in his hands, 3s 
pawns of ſeveral perfons to the value of 5400. "ow 
remai 
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remain in my hands, and I further certify that the 
defendant hath not any other or more goods or 
chattels in my bailiwick, whereof I can cauſe to be 
levied the reſidue of the debt and damages within 
mentioned, or any part thereof, as within I am 
commanded. 

It is ſaid in Dalt. 146. goods pawned or gaged 
for debt, cannot be taken in execution: nor 
goods demiſed or letten for years: nor goods diſ- 
trained. Br. Pledges 28. but think the firſt may 
be held by the ſheriff till payment of the money lent 
on them, and ſhould adviſe the ſheriff to advertiſe 
for the perſons to come in and redeem thoſe goods 
taken, The ſheriffs of London did this about two 
years ago. . 

The within named C. D. hath not any thing in Nil to a fei. . 
my bailiwick, where or by which I can give him 
notice, as within I am commanded, or is the ſaid 
C. D. found in the ſame. 

The within named C. D. and E. H. have not, Ditto where 
nor hath either of them, any thing in my bailiwick, e ae eee 
where or by which J can give them or either of Ry 
them notice, as within I am commanded, or are 
they, or is cither of them, found in the ſame. 

By virtue of this writ to me directed by F. V. Summons upon 
and C. D. good and lawful men of my bailiwick, I dito. | 
have given notice to the within named C. D. to ap- 
pear before the lord the king on the day and at the 
place within mentioned as Iam within commanded, 

I have diſtrained the within named C. D. to the To a diftringes 
value of 405. which money J have ready. 40 5. iſſucs. 

The within named C. D. hath not any thing in Nihil on a diſ- 
my bailiwick whereby or by which he can be diſ- . 
trained, | | 

The execution of this writ appears in the panel Toa venire for 


hereto annexed. trial. 
Ihe execution of this writ appears in the panel To a difringa: 
annexed, Juratorcs. 


By virtue of this writ to me directed, I have If there is a 
cauſed the place in queſtion to be ſhewn to A, B. . 
| C 4 . 
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vereign lord George the third now king of Great 


Return on the 
writ of procla- 
matlon. 


Return on the 
allecaturexi gent. 
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C. D. E. F. Sc. ſix of the jurors within named in 
the preſence of J. K. on the part of the plaintiff, 
and G. L. on the part of the defendant, as within I 
am commanded, the reſidue of this execution ap- 
pears in the panel annexed. 5 

By virtue of this writ to me directed at my coun- 
ty- court, holden at the houſe known by the Three 
Tuns, in Brook=/?reet, near Holborn, in and for the 
county of Midilliſeæ, on the day of 
in the twenty ſecond year of the reign of our ſo- 


Britain, Sc. the within named C. D. was a firſt 
time demanded and did not appear, and at my 
county court holden at the ſame place the 

day Of in the year aforeſaid, the aforeſaid 
C. D. was a ſecond time demanded and did not ap- 
pear, and at my county court holden at the ſame 
place, the day of in the year afore- 
laid, the ſaid C. D. was a third time demanded and 
did not appear, The anſwer of. 

The fheriff mult return the day and year of the 
king to every exa#?ys; and therefore if the day and 
year of the king be inſerted in the flit, ſecond, third, 
and h cxaftus, but omitted in the aurth, it is erro- 
neous, and ſnall not be ſupplied by intendment. 
2 Roll. Abr. 802. 2 Hale P. C. 203. So if there 
be tefs than a month between the firſt and ſecond 
exatlus it is erroneous. 2 Koll. 802, It muſt ſhew 
where the county court was held. 2 Hale, 203. 

By virtue of the within writ to me directed, I 
cauſed the within named C. D. to be proclaimed 
three ſeveral days, according to the effect of the 
within mentioned ſtatute, as I am within com- 
manded. The anſwer of. 

By virtue of this writ to me directed, at my 
county court holden at the houſe known by the 
ſign of the Three Tuns, in Brook-/treet, near Holborn, 


in and for the county of Midileſer, the day 
of in the 22d year of the reign of our ſo- 


vereign lord George the third, now king of Ereat 
| Britain, 
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Pritcin, Sc. the within named C. D. was a fourth 


time demanded and did not appear, and at my coun- 
ty court holden at the ſame place the day of ; 
in the year aforeſaid, the ſaid C. D. was a fifth time 
demanded and did not appear; therefore by thejudg- Judgment muſt 
CPN BY ES. ; . 18 be given by the 
ment of Edward Vit. eville, Eſq. his majeſty's coroner ce, 
of the ſaid county, the ſaid C. D. according to the law 223. Bro. Coron. 
and cuſtom of this realm is outlawed. The anfwer of, 165. 3 If. 212. 
Before the 5th exaction of the defendant, fre- 
quently the old ſheriff goes out of office, as be- 
tween Trinity and AZichaelmas term, he goes out the 
28th of September, and the return of the allacatur 
exicent, is not until the 3d of November, therefore 
return the exactions made at thoſe courts held by 
the old ſheriff in his name, then before you return 
the next exaction, indorſe the writ thus: This 
writ, as above indoriec, was delivered to me the 
undernamed now 1terift, by the above named late 
ſheriff, at the time of his going out of office: At my 
county court held at the ſame place, the day of 
in the year aforeſaid, the ſaid C. D. was 2 5th 
time demanded, and did not appear: Therefore by 
the judgment of, Oc. as before. The anſwer of the 
new ſheriff, þ 
If in the mean time a writ of ſuperſedeas iſſues to 
the ſheriff, then, upon the receipt of it, he returns 
the county court held before the date of the writ of 
fuperſedeas received by him, and the exactions made 
of the defendant, which he indorſes on the exigent Sheriff's return 
or allocatur thus, I have altogether ceaſed from ex- on receipt of /«- 
ecuting this writ, having received his majeſty's ? edles. 
writ of ſuperſedeas for that purpoſe. The anſwer of. 
| Capias utlagatum. 
1 PON the capias utlagatum the ſheriff is com- 
manded to take the body, and alſo the goods, 
Sc. of the outlaw, therefore he makes out his 
warrant thereon, and when the body is taken, he 
may by 4 & 5 W. & M. c. 18. take bail for his ap- May take ball 
Poarance if the ſuit is bailable, if not, an attorney's upon a cape te 
£:gagrment to appear. Se. 4. lagatum. 


5 
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The condition If bail is given, it muſt be in double the ſum, for 
or the bond. which bail is required, © to appear at the return 
and to do and perform ſuch things, as the court 
„ ſhall require.” bid. | | 
If not able to And if the defendant is not able to put in bail be- 
OR is fore the return of the writ, ſheriff is empowered to 
writ, ſheriff may take ſame whenſoever the ſaid priſoner or priſoners 
take et i * ſhall find ſufficient ſecurity, for his or their ap- 
fue return of pearance to the ſheriff by attorney at ſome return of 
the next term. the term then next following, * to reverſe the ſaid 
& outlawry, and to do and perform ſuch other 
« thing as ſhall be required by the ſaid court.” 
Sed. 5. This act is at large in p. 367. of the practice. 
To take an in- The ſheriff is alſo to take an inquiſition of what 
quißtion by goods, lands or chattels, the party outlawed had the 


— day of the outlawry, or any time after, which goods 
he may keep till he receives a vend. expon. for the 
ſale thereof. Dali. 214, 215. 

Taquiſition Middleſe (ſs) An inquiſition indented taken at 

taken on 2 ca- Guildhall, Weſtminſter, in the county aforeſaid, on 

#83 utlagatum. the day of in the 22d year of the 


reign of our ſovereign lord George the third, by the 
grace of God of Great Britain, France, and Ireland, 
king, defender of the faith, &c. before me V. G. 


Eſq. and W. N. Eſq. ſheriff of the county afore- 


ſaid, by virtue of the king's writ to me directed 
which is hereunto annexed on the oath of A. B. 
C. D. &c. (here name the 12 jurors) good and 
lawful men of my bailiwick, who being {worn and 
charged to enquire of all and ſingular the matters 
and things in the ſaid writ mentioned and con- 
tained, on their oath ſay, that C. D. in the ſaid 
writ named, on the day of laſt on 


which day he was outlawed, was, and on the day of 


taking this inquiſition is, poſſeſſed as of his own 
proper goods and chattels, of and in two beds, Sc. 


Be particular (here ſet forth the goods taken exactly) and alſo of 


as to deſcribing | : i 
debts due to the outlaw, bills and notes, or the return will be bad if you do not ſhew 


how he came by every bill or note of hand, viz, by indorſement or acceptance; Sc. 
and the parties names: and alſo ſhew whether the debts ſeized are for goods told, 


' lent 0 
money lent, &c and 


[xd 
* 
» 
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and INQUISITIONS thereon. 


and in the remainder of a certain term of 99 years 
tocome and unexpired of and in all that piece or 
parcel of ground (here deſcribe the premiſes as in 
the leaſe) demiſed by indenture of leaſe, bearing 
date the day of I7 and made between 
Sc. at the yearly rent of all and fingular 
which goods, chattels, and premiſes, are the pro- 
perty of the ſaid C. D. and that the ſaid goods and 
chattels are worth, to be ſold, the ſum of J. of 
lawful money of Great Britain, which ſaid goods 
and chattels, I the ſaid ſheriff on the day of taking 
this inquiſition have ſeized and taken into his ma- 


jeſty's hands according to the command of the ſaid | 


writ, and the jurors aforeſaid upon their oath afore- 
ſaid further ſay, that the ſaid C. D. on the ſaid day 
on which he was outlawed, or at any time ſince, had 
not nor on the day of taking this inquiſition hath 
any lands or tenements, or any other or more goods 
or chattels in my bailiwick to the knowledge of the 
faid jurors, which can be ſeizcd or taken into his 
majeſty's hands by virtue of the ſaid writ. In wit- 
neſs whereof, as well I the ſaid ſheriff, as the ſaid 
Jurors aforeſaid, to this inquiſition have ſet our ſeals 
the day and year firſt above-mentioned. 


43 


The within named C. D. is not found in my Return to 4 


bailiwick : the reſidue of the execution of this writ Wit 


appears in the inquiſition hereto annexed. The 
anſwer of, 


By virtue of this writ to me directed, IT have Return of end 
ſold the goods and chattels within mentioned, for 4197! e#penace 


the within mentioned ſum of J. being the deareſt 
price I could get for the ſame, which monies I have 
before the barons of the king's exchequer at Weſi- 
minſter, at the day within mentioned, ready to be 
paid to his majeſty's uſe. The anſwer of. 


Elegit. 


PO N this writ the ſheriff is to impanel a Sheriff's duty 
jury, who are to make enquiry of all the on the eee. 


goods and chattels of the debtor, and appraiſe the 
3 ſame, 
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ſame, and alſo to enquire as to his lands and tene- 

ments; and upon fuch inquiſition the ſheriff is to 

deliver all the goods and chattels (except the beaſts 

of the plough), and a moiety of the lands to the 

party, and when the jury have found the ſeiſin and 

value ofthe land, the ſheriff, and not che jury, is to 

ſet out and deliver a moiety thereof to the plaintiff, 

by metes and bounds. Cro. Car. 319. 2 Inſt. 
„ 539. .0. Dyer. T00. - 

Vhet he may Upon an egit, the ſheriff is to deliver one half 

extend. of ail houſes, lands, meadows, and paſtures, rents, 

reverſions, and hereditaments, wherein the defend- 

ant had any ſole eſtate in fee, or for life, into whoſe 

hands the fame do afterwards come; but not of a 

right only to land, an annuity, copyhold lands, &c, 

Dyer. 206. 7 Rep. 49. Flotod. 224. Stat. 13 Ed. 1. 


r. FS: 


If there re But if it appears to the ſheriff that there are. 


goods ſuffieient goods and chattels ſufficient of the debtors, to ſa- 
cannot extend 


. tify the debt, he ought not to extend the lands. 
2 Inſt. 305. 5 | 

May extend a Upon an elegit the ſheriff may either extend a 

tern for years. term for years, that is, may deliver a moiety there- 
of to the plaintiff as part of the lands and tene- 
ments ef the defendants, or may ſell it abſolutely 


: 2s part of his perſonal eftate. 2 n/t. 395. 8 G. 


7%. - Dar. 127 5 
It extends not to copyhold lands, for then the 
lord would have a tenant brought in upon him with- 
Es out admittance or conſent, 3 Co. 9. 5 
Tf there is ne If land be already taken in execution, and then 
bed and another an elegit cometh at another man's ſuit; yet the 
comes, how to meriff may ſeize and deliver the ſame lands again to 
. the laſt man, upon the elegit, ſcilicet, the reverſion 
thereof tenendum cum acciderit, or elſe the ſheriff may 
only extend and value, &c, the land, and return 
the ſame valuation, and ſnew further, that he did 
not, or cannot deliver the ſame to the plaintiff (or 
make execution thereof) for that another had the 
ſame in execution before, But for the other moiety 


4 


„ WW 


and IN GVUISITIO Ns thereon. 1 


of the land which is not extended, c. to the firſt 
man upon his legit, the ſheriif may preſently ſeize 
and deliver the ſame to any other perſon upon ano- 
ther elegit or execution coming afterwards to the 
ſheriff's hands, together with the reverſion of the 
firſt moiety cum acciderit. 1 Dalt. 232. 

If one hath two manors, the fheriff may deliver If defendant 
the one to the plaintiff in the name of the moiety of 8 ps WY 
all, and is not bound to deliver the moiety of each ' 
manor, and ſo of two acres of land, but this muſt 
be where the two manors be of equal yearly value, 

Dalt. 145, 146. | 
The ſheriff never puts the plaintiff in poſſeſſion Neverputsplain- 


1 - : tiff in poſſeſſt- 
upon this writ, but in order to recover the ſame, he y 


on, but he muſt 


muſt bring his ejectment. bring an ejectment. 
4 - o . „ - W- 6 
The execution of this writ appears in the inqui- Return to an 
ftion hereunto annexed, The anſwer of. ox 


Kent (g.) An inquifition indented taken at the The inquifitions 
houſe of J. K. called the //b:te-hart, in | 
in the county "OR aforeſaid, on the 
day of 1782, in the 22d year of the reign 
of our ſovereign lord Geerge the third, by the grace 


of God of Great Britain, France, and treland, king, 
defender of the faith, and ſo forth, before me S. C. 
Elq. ſheriff of the county aforeſaid, by virtue of his 
majeſty's writ to me directed and to this inquiſition 
annexed, upon the oath of (here name the twelve 
jurors) good and lawful men of my bailiwick, wha 
being ſworn and charged upon their oath ſay, that 
C. D. in the ſaid writ named, on the day of 
in the 22d year of the reign of his preſent 
majeſty, on which day the judgment in the ſaid writ 
ſpecified was given againſt the faid C. was and on 
the day of taking this inquifition is ſeized for and 
during the term of his natural life of and in a cer- 
tain meſſuage or tenement, ſtable, brewhouſe, out- 
buildings, yard, garden, and premiſes, ſituate in the 
High-/treet, in the town of S. in the ſaid county of 
Kent,and now in the tenure or occupation of G. H. 
of the clear yearly value of 14/7. in ail iſſues be- 


youd 
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yond reprizes ; and alſo of and in a certain other 
meſſuage or tenement, with the waſhhouſe, yard, 
garden and premiſes thereunto belonging adjoining 
to the ſaid laſt mentioned meſſuage or tenement, 
in the High-/treet, in S. aforeſaid, late in the occu- 
pation of E. F. but now untenanted, of the clear 
yearly value of 81. in all iſſues beyond reprizes, and 
alſo of and in a certain other meſſuage or tene- 
ment, yard and premiſes in the High- feet, in S. 
aforeſaid, now in the occupation of T. A. of the clear 
yearly value of 61. in all iſſues beyond reprizes 
and alſo of and in a certain other meſſuage, &c, 


in, Sc. of the clear yearly value of 71. in all iſſues 


beyond reprizes, and alſo, &c. of the clear yearly 
value of 505. in all iſſues beyond reprizes, and alſo 
of and in a certain other ſmall meſſuage or cottage 
adjoining to the laſt mentioned meſſuage in S. afore- 
faid, now in the occupation of V. W. of the clear 
yearly value of 50s. in all iſſues beyond reprizes, and 


the jurors upon their ſaid oath further ſay, that the 


ſaid meſſuage or tenement, ſtable, brewhouſe, out- 
buildings, yard, garden, and premiſes in S. afore- 
ſaid, in the occupation of J. C. of the yearly value 
of 14/7. and the ſaid meſſuage, yard and premiſes in 
S. aforeſaid, in the occupation of the ſaid T. A. 


of the yearly value of 6/. are a true and equal 


moiety of all and ſingular the ſaid lands and tene- 
ments of the ſaid C. D. in the ſaid writ named, and 
which ſaid moiety, I the ſaid ſheriff, on the day of 


taking this inquiſition, have delivered unto the faid 


A. B. in the ſaid writ named at a reaſonable price 
and extent, to hold to him and his affigns as his 
own free tenement, according to the form of the 
ſtatute in this caſe made and provided, until he ſhall 
thereof have fully levied the debt and damages in 
the ſaid writ mentioned, as by the ſaid writ I am 
commanded ; and the ſaid jurors upon their ſaid 
oath further ſay, that the ſaid C. D. in the ſaid writ 


named, at the time of giving the ſaid judgment in 
the ſaid writ ſpecified, had not, nor on the day of 


taking 


OY TI CE een 
2 2 2 5 x 1 


„ Y ere, ²˙ Scratch 


and INQv:81T10N thereon, 


taking this inquiſition hath, any other goods or 
chattels, or any other or more lands or tenements 
in my bailiwick, to the knowledge of the ſaid jurors, 
which may or can by any means be extended or 
appraiſed. In witneſs whereof, as well I the ſaid 
ſheriff, as the faid jurors, have to this iniquiſition 
put our ſeals, the day and year, and at the place 
firſt above written. 


Oxon. j AN inquiſition indented taken before me Inquĩſition on aq 
P. A. Eſq. ſheriff of the county aforeſaid, e/egit where 
lands, houſes 
and quit-reats 


ſign of the Mhite Bull, ſituate and being at Oxford are found. 


to wit. 
at the houſe of on Signall, known by the name or 


in the county aforeſaid, on Monday the 5th day of 
April, in the 22d year of the reign of king George 
the third, and in the year of our Lord, 1782, by 
virtue of a certain writ of our ſaid lord the king 
to me directed, and to this inquiſition annexed, by 
the oaths of A. B. C. D. (here name the 12 jurors) 
good and lawful men of my bailiwick, who upon their 
oath ſay, that A. B. in the ſaid writ named, hath 
not any goods or chattels in my bailiwick to the 
knowledge of the jurors aforeſaid, and the jurors 
atoreſaid upon their oath aforeſaid further ſay, that 
the ſaid A. B. on the day of in the 
year of our Lord, 1782, on which day the judg- 
ment in the ſaid writ mentioned was given againſt 
him, and on the day of taking this iniquiſition was 
and is ſeiſed for and during the term of his natural 
life of and in the lands, tenements, and quit- rents 
within the bailiwick of me the aforeſaid ſheriff here- 
inafter mentioned and deſcribed (that is to ſay) of 
and in a Capital meſſuage or manſion-houſe called 

with the ſtables, offices, courts, gardens, 
edifices and buildings, thereto belonging, or there- 
with held or enjoyed, together with ſeven cloſes of 


_ Paſture ground, containing by eftimation twenty- 
nine acres, be the ſame more or leſs, which ſaid 


premiſes are ſituate and being in the pariſh of B. 
in the ſaid county, and are in the ſeveral occupa- 


tions of John Denn, Richard Fenn, John Nayler, 


Richard 


47 


2 Ton ee r 25 


48 


RETURN of WRITS, 


Richard Bull (here name the tenants) and are of 


the clear yearly value of J. in all iſſues, beyond 


reprizes, and alſo of and in, &c. here ſet forth the 
other meſſuages, cloſes, and premiſes of which the 


defendant is feiſed, the tenants names, and the pa- 
riſhes they lie in), then ſay, all which meſſuages, 


tenements or lands, rents, hereditaments and pre- 
miſes before mentioned, are of the clear yearly va- 
lue of 2723 J. 185. over and above reprizes, and 


that the ſaid capital meſſuage or manſion houſe call- 


1 with the ſtables, offices, courts, yards, 
gardens, edifices, buildings and appurtenances there- 
to belonging, and the ſaid ſeven cloſes, &c. (here 
ſet forth the moiety of the lands, c. and deſcribe 
them particularly as before) and alſo the ſaid ſeveral 
quit-rents or ſums of money yearly accruing and 
payable out of certain lands and hereditaments 
within the manor of in tae ſeveral occu- 
pations of the ſaid or their under-tenants 
or aſſigns, and the ſaid twenty acres of land in the 
occupation of the ſaid and the ſeveral quit- 
rents in the pariſn of C. in the ſaid county, payable 
by (here name the perſons) are of the clear 
yearly value of 13617. 195. in all iſſues beyond re- 
prizes, and are the true and equal moiety of all the 
ſaid lands and tenements of the ſaid A. B. in my 
county, which moiety of the ſaid lands and premiſes, 
I the faid ſheriff on the day of taking this inquiſi- 
tion have cauſed to be delivered to C. D. in the 
ſaid writ named by the price and extent aforeſaid, 
to hold the faid moiety of the ſaid ſeveral meſſuages, 
farms, manor, lands, tenements, and other the pre- 
miſes aforeſaid to him and his aſſigns as his free- 
hold, according to the form of the ſtatute in ſuch 
caſe made and provided, until the debt and da- 
mages in the ſaid writ mentioned ſhall be thereof 
tevied if the ſaid A. B. ſhall fo long live, as by the 
faid. writ Lam commanded and the jurors afore- 
{aid upon their oath aforeſaid, further ſay, that the 
ſaid A. B. had not on the day of . laſt 
= 2 | above- 
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and INnqQuis1T10N thereon 


abovementioned, nor on the day of the taking this 
inquiſition, hath any other lands or tenements in 
the ſaid county, to the knowledge of the ſaid jurors. 
ſn teſtimony whereof, as well J the ſaid fherift as 
the ſaid jurors, have to this inquiſition put our 
hands and ſeals at the place, and on the day and year 
hrit above written. Eſq. ſheriff. 


Extent. 


Y this writ the ſheriff is commanded to take How to pro- 
the body of the defendant, and alſo to ſeize ce on an 


his goods and chattels, lands and tenements, which 
rere in his hands at the time of the debt being 
vue or after; upon this writ the ſheriff if he take 
goods, &c, in his hands, is to ſummon a jury there- 
on, who upon an appraiſement being taken, finds 
the value, and the theriff will return the inqui- 
ſition ſo found, to the court of Exchequer, and they 
iſſue a venditizm expenas for ſale thereof. 

Great care is to be taken on the returh of the 
inquiſition, as if lands are taken by the ſheriff, houſes, 
Sc. that they be properly deſcribed, and how they 
came to be the defendants property. The like it 
jeafes are ſeized, So of debts due to the defendant, 
either for goods ſold, money lent, or had and re- 
ceived to his uſe. If bills or notes are ſeized and 
taken, they muſt alſo be particularly inſerted, their 
dates, by whom erawn, or indorſed, and how they 
became the property of the defendant. 


cxtent. 


ſi. An inquiſition indented taken at the The form of an 


houſe of called or known by the name orie 
ſign of in the county of on the | 
Uay of in the 22d ycar of the reign of our 


ſovereign lord George the third king of Great Britain, 

Tc. before J. P. Eſq. ſheriff of the ſaid county, 

by virtue of his majeſty's writ of immediate extent, 

iſſued out of his court of Eacheguer at Meſiminſter, 

againſt the eſtate and effects of C. S. late of 

and to the ſaid ſheriff directed, and to this inquiſi- 
tion 
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90 RETURN ff WRITS, 
tion annexed, upon the oath of A. B. C. D. E. F. 
(here name the twelve jurors) honeſt and lawful 
men of the county of the aforeſaid ſheriff, who be- 
ing ſworn and charged to enquire touching the 
matters in the ſaid extent mentioned, do on their 
oath ſay, that the ſaid C. S. in the ſaid writ named, 
The tte of the on the day of being the day of iſſu- 
88 75 ing the ſaid writ, was, and on the ſaid day of taking 
this inquiſition is, poſſeſſed as of his own proper 
goods and chattels, and of and in the ſeveral goods 
and chattels following, (to wit) (here ſet forth the 
goods from the inventory) and which ſaid goods, 
and chattels the ſaid jurors do find to be, and do 
appraiſe the ſame at the ſum or value of 1875 l. 9d. 
and the ſaid jurors do further ſay, that the ſaid 
C. S. on the ſaid day of and on the 
day of taking this inquiſition, is poſſeſſed as of his 
own proper monies, of and in the ſum of of 
. lawful money of Great. Britain, in monies num- 
bered, and the ſaid jurors upon their ſaid oath further 
ſay, that A. B. of, Sc. on the ſaid day ot 
was, and on the faid day of taking this in- 
quiſition is, indebted unto the ſaid C. S. in the ſum 
of 20 l. for divers goods, wares, Sc. ſold and deli- 
vered to the ſaid A. B. and fo on © ſpecifying each 
* debt due, and for what, as alſo all bonds, bills, notes, 
© &c. and how they became his property,” all which 
goods, chattels, ſtock in trade, debts and monies 
numbered, I the ſaid ſheriff have, on the ſaid day 
of taking this inquiſition taken and ſeized into his 
majeſty's hands, by virtue of the ſaid writ, as by 
the ſaid writ I am commanded. In witueſs, Sc. 
| The return. The within named C. D. is not found in my baili- 
wick, the reſidue of the execution of this writ appears 
in the inquiſition hereto annexed. The anſwer of. 
e en VG.) An inquiſition indented taken at Saint Mar- 
an extendi fucias gdret's Hill, in the Borough of Southwark, in the 
in an action a- county aforeſaid, on the day of in the 22d 
Zainſt the devi- : / 
des of a will, year of the reign of our ſovereign lord George the 
upon bond. third, by the grace of God of Great Britain, Tn. 
| and 
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and INqQuisiTion thereon. - 0 


aud trelaid, king, defender of the faith, &c. beſore 

Eſq. ſheriff of the ſaid county, by virtue 
bf the writ of our lord the king to me directed, and On a l fe- 
to this inguiſition annexed, by the oath of A. B. and g cy 
C. D. Sc. twelve good and lawful men of my and deliver tl:at 
bailiwick, who being ſworn and charged, ſay on tg the party by 
their oath, that the two mefiuages in the Writ here- 4 e 
unto anden named, with the appurtenances, are 
worth by the year in all iſſues beſides reprizes 307. 
which ſaid meſſuages with the appurtenances, I the 
ſad ſheriff without delay on the day of taking this 
inquif tion did deliver according to the true value of This isofconrſn, 
the ſame, to "m faid . and F. in the writ aforeſaid ouch there is 
named, as executors aforeſaid, to hold to the ſaid oo delivery. 
AA. and S. as I as aforeſaid and their aſſigns 


as their freehold, until the debt and damages in the 


ſaid writ ſpe cified, and every part thereof 1 they ſhall 


have levied, if the ſaid and C. E. in the faid writ 
named devizecs as therein mentioned, or either of 
hem thall fo long live, as by the ſaid writ I am com- 
ane and required. In witaels, &c. | 
Surry (fs) An inquiſition indented, taken at the Inquifition on = 


10 muſe of called or known by the name or WAL of enquiry» 
zn of in the ſaid county on the 
day of in the 224 year of the 


reign of our ſovereign lord Gecrpe the third, by the 
grace of God of Great Brita: 15 France, and Irelund, 
king, defender of the faith, Sc. beſore A. B. Eſq. 

ſheriff of the county aforeſaid, by virtue of a writ 
of our ſaid lord the king to the (aid ſheriff directed, 
and to this inquiſition annexed, to enguire of cer- 
tain matters in the ſaid writ fpecitied by the oach 
of J. B. and C. D. Sc. (here ſet out the names of 
the twelve jurors) honeſt and lawful men of the ſaid 
county, who upon their oath ſay, that E. F. in the 
laid writ named, hath ſuſtained 3 to the {um 
of gl. 115. 6d. by means in the faid writ men- 
toned, beſides his coſts and 85 Eis ſuit 
in that behalf laid out, and for his coſts and charges 
atoreſaid, the fam of 205. In weitneſs Whercof, as 
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RETURN of WRITS, 


well I the ſaid ſheriff as the ſaid jurors, have ſet ouy 
ſeals to this inquiſition, the day and year above 
written, 
Indorſe on the writ thus, The execution of this 
writ appears in the inquiſition hereto annexed. 
TT ke aniwer of, | 
Tnquifition on a Oxon (s.) An inquiſition indented, Sc. (as ona 


fn 
to 


eise fieriinguiry writ of inquiry as far as the jurors names) honeſt 


ro enquire whee « 1 3 "4 5 3 5 0 
or  execn, and lawful men of my bailiwick upon their oath ſay, 


zor has commit- that the ſaid J. B. executor as aforeſaid, had ſeve- 
Ja deveftavit ral goods and chattels which were of the ſaid J. J. 
in the ſaid writ mentioned at the time of his death 
in her hands to be adminiſtred, to the value of the 
damages aſoreſaid; which ſaid goods and chattels, 
the ſaid F. B. afterwards, and before the coming of 
the writ to this inquifition annexed to me, had 
eloigned and waſted, and the money received, had 
converted aud ditpoſed thereof to her own proper 
uſe. in witneſs, Sc. 


Kethrn to the Ihe within named 7. B. hath not any goods or 
Nite chattels in my bailiwick, which belonged to the 


within named J. V. at the time of his death in 
her hands to be adminiſtred, whereof I can cauſe to 
be levied the damages within mentioned or any 
part thereof, as I am within commanded, or is ſhe 


found in the ſarze, The reſidue of the execution of 


this writ appears in the inquiſition hereto annexed, 

The anſwer of, | 
Retintomnen- An inquiſition, Fc, (as before) good and lawful 
quiryinzp/- men of my bailiwick upon their oath ſay, that there 
. 7. Was due and owing from the ſaid defendant A. B. to 
/ the ſaid C. D. for the rent aforeſaid, at the time in the 
faid av9wry mentioned and of the diſtreſs taken, the 
ſum of 20/. and that the goods and chattels diſ- 
trained as in the writ to this inquiſition annexed 
be rds mentioned, according to the value thereof are worth 
are inan mate, to be fold the ſum of J. and they aſſeſs the da- 


ſay, © avorth © mages of the ſaid C. D. by means in the {ſaid writ 


ſo much, if ani- 


mate, of the mentioned, beſides his coſts and charges about his 


« price 05 204,” ſuit in that behalf laid out, to the ſum of 200. and 
| N for 
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and INqQuisITION thereon. 


for his coſts and charges aforcſaid, to the ſum of 
205. In witnels, Ec. 

Darſct 18 inquiſition indented, taken at 

to wit. 

Ma, in the 22d year of the reign of our ſovereign 
ford George the third, &c. and in tne your of our Lord 
1782, before me N. C. Eiq. ſheriff of the county 
aforeſaid, by virtue of the writ of our ſaid lord the 
king to me directed, and to this inquiſition annexed, 
by the oaths of S. C. J. G. (here name the twelve 
jurors) good and lawful men of my county, who ſay 
upon their oaths, that the within named F. A. died 
ſeized in his demeſne as of fee of and in one meſſuage, 
called the George Inn, one ſtable and one cloſe of 
meadow called, &c. (naming the ſeveral particulars) 
ſituate, lying, and being in in the pariſh 
of in the county aforeſaid, and of and in 
51. 195. 44. iſſuing from and out of the following 
meſſuages in aforcſaid, to wit of 105. rent 
ſuing from and out of a meſſuage in the tenure ot 
A. R. of Tos. rent, iſſuing from and out of a mel- 


ſuage in the tenure of F. T. of 10s. rent iſſuing 


from and out of a meiſuage in the tenure of F. H. 
ot 195. rent, iſſuing from and out of a meſluage in 
the tenure of R. S. of 105. rent, iſſuing from and, 
out of a meſſuage in the tenure of 777. P. of 105. 
rent, iſluing from and out of a meſſuage in the 
tenure of G, R. of 8s. rent, iſſuing from and out 
of a meſſuage in the tenure of F. F. of 65. rent, 
iluing from and out of a meſſuage in the tenure of 
K. D. of 85. rent, iſſuing from and out of a meſ- 
ſunge in the tenure of R. C. of 10. rent iſſuing from 
and out of a meſſuage in the tenure of S. O. and of 
and in the reverſion of the ſame meſſuages after the 
expiration or ſooner determination of certain terms 
ot years thereof reſpectively granted; and that the 
ſaid S. did not die ſeiſed of any other meſſuages, 
lands or tenements, to the knowledge of the ſame 
zurors. And the jurors aforeſaid on their oaths further 
ay, that the tenements and premiſes above-named, 
| [Dy e went 
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with the appurtenances, are of the clear Bs Vas 
lue, in all ifiues beyond epi, of 60 J. 115. 2 34. 
and that the ſaid E. &. J Eiq. and M. his wife, in the 
writ aforeſaid named, have ſuſtained damages b 

reaſon of the detention of the dower within ſpeci- 
fied, from the ſaid day of the iſſuing of the writ 
original within mentioned, beyond _ value afore- 
faid, to 101. 5s. II d. and for their coſts and 
charges by them about their ſuit in that behalf 


| expended to 105 In witnels whereof, as well J 


the ſaid ſheriff, as the jurors aforeſaid, . to this 
inquiſition interchans geably ſet our ſeals, the day, 
year, and place abovefaid ; and I do further 
humbly certify to the juſtices of the lord the king 
at I efemiryſter, that by virtue of the writ aforeſaid, 
J did on the Gay of in the 22d year 
of the reign of our ſaid lord the now king, &c, 
cauſe the ſaid B. and A. to have full ſeiſin of the 
third part of the tenements and rents aforeſaid, 
with the appurtenances, to wit, of the ſaid meſ- 
ſuage, wich the appurtenances called the George Inn, 
in the tenure of A. B. the ſaid meſſuage with the 
appurtenances, c. of the ſaid 105. rent, iſſuing 
from and out of the ſaid meſſuage in the tenure 
of A. R. of the ſaid 1059. rent iſſuing from and 
out of the ſaid meiluage Of 5 of the ſaid 
10 5. rent, Hung from and out of the ſaid meſ- 
ſuage in the tenure of F. S. dk 95. 9 d. rent, 
parcel | of the ſid 105. rent, iſſuing from and out 
of the faid meſiuage in the tenure of J. H. and 
alſo of the reverſion of tne four meſſuages laſt men- 
tioned, after the XP IIratian or ſooner determination 
of the ſaid terms of years thereof reſpectively grant- 
ed, with the appurtenances, to hold to the ſaid B. 
and 47, in ſeveralty by A and bounds as the 
dower of the faid Gary, of the indowment of 
the ſaid &, H. her late hutband, as by the writ afore- 
ſaid I am commanded, E C. Eſq. ſheriff. 
The execution of this writ appears in a certain 
inquiſition hereto annexed. The anſwer of N.C. 


Kiq. ſheriff, 55 Return 
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Return of Writs in Real Actions. 


V 31 El. c. 3. it is enacted, © That after Every ſummons 
« every ſummons upon the Kd in any real n ts. land 

to be made four- 

action, fourteen days at the leaſt before the day teen d 

of the return thereof, proclamation of the ſum- the return of the 

mons ſhall be made on a Sunday in form afore- 3 He are 

ſaid, at, or near to the moſt uſual door of church door on 

the churches or chapel of that town or pariſh, a Sandy. 

where the land, whereupon the ſummons was 

made doth lie, and that proclamation ſo made as 

aforeſaid ſhall be returned together with the 

names of the ſummoners ; and if ſuch ſummons 

ſhall not be proclaimed and returned, according 

to the tenor and meaning of this act, then no 

grand cape to be awarded, but an alias and pluries 

ſummons, as the cauſe mall require, until a ſum- 

mons and proclamation ſhall be duly made and 

returned, according to the tenor and meaning of 

this act. 5 Sect. 2. 

Upon a writ of dower, the ſheriff muſt firſt ſum- What ſheriff 1: 


mon the defendant upon the land, and after he is to to de. 
proclaim the ſummons at the church door of the 
pariſh where the land lieth, and it is ſaid, a ſum- 
mons perſonally on the defendant ſeems ſufficient, 
without either ſummons on the land, or proclama- 

tion at the church door. Dalt. 225. 


John Doe, 


Pledges to proſecute, and 
Richard Roe. 
Summoners of the within named C. D. are Return to a writ 
| Richard Mills of dower. 
and 


John Freer. 
And at the moſt uſual door of the pariſh church 


of Saint S. within mentioned, on Sunday the 

day of in the year within . immedi- 
zrely after divine ſervice and ſermon ended, I did 
caule public proclamation to be made, according 
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to the form of the ſtatute in ſuch caſe made and 
provided. The anſwer of. | 

Grand cape, Upon the grand cape, the. ſheriff hath two things 
in command, the one to take the land in the hands 
of the king, and the other to ſummon the tenant, 
but the firſt is mere form, and void, and the ſheriff 
ought not to ſeize the lands into the king's hands 
by force thereof. Dalt. 249. He muſt ſummon 
the tenant to anſwer to his default, and further, to 
anſwer to the demand. Utd. 

Return of grand By virtue of this writ to me directed, I have by 

Cape A. B. and E. H. good and lawtul men of my baili- 
wick, given notice to the within named C. D. to 
be and appear before the king's juſtices at Vet- 
minſter, at the time and place within mentioned, and 
as Jam within commanded, I have taken into his 
majeſty's hands the land and premiſes within men- 
tioned, as alſo I am: within commanded, The 

anſwer of. p 

Return to awrit The execution of this writ appears in a certain 

45 cough Fac. i= ſchedule hereto annexed. The anſwer of. 

; By virtue of this writ to me directed, and to this 
ſchedule hereto annexed, I humbly certify to the 
juſtices of our lord the king of the bench, that 
on the loth day of June, in the 22d year of the 
reign of his preſent majeſty, I have delivered to the 


within named P. B. full ſeiſin of the third part of, 


the meſſuages, lands and premiſes, with the appur- 
tenances in the faid writ ſpecified (that is to fay) 
of two meſſuages, ſituate and being in the pariſh of 
A. in the ſaid county, and in the tenure of J. B. 
and C. D. with the appurtznances thereto belong- 
ing, and alſo of two acres of land with the appur- 
tenances, in the pariſh and county aforeſaid in the 
poiletlion of, Sc. to hold to the ſaid P. B. in ſe- 
veralty by metes and bounds, as and in the name 
of dower of her the ſaid P. B. of the indowment 
of tne ſaid J. P. her late huſband, as by the ſaid writ 
Lam commanded.” Phd £67 « A © 


If 
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If a woman recover in a writ of dower, the Huw to put the 
ſheriff may put her in execution or ſeiſin by a clod, — 8 
or by graſs growing upon the land, or by any bea | 
being thereupon, &c. 40 E. 3. Fitz. Dover, 38. 

In a writ of dower, a writ went to the ſheriff to What fherif 
deliver the wife, ten marks per annum in land and ÞY delivere 
rent for her dower, and the ſheriff delivered her in 
land five marks in yearly value, and five marks in 
rent, iſſuing out of the land, whereof ſhe was dow- 
able, and it was holden a good indowment. Br. 

Dower. 61. - 


In dower of three manors, or three acres, the If chere are hte 


ſheriff may aſſign to the wife one manor, or one TI" 


acre for al] ; and he may aſſign the whole manor 
with the advowſon ; or may aſſign the third part of 
each, and the third preſentment. 12 E. 4. Br. 
Dower. 72. Ph. 65, 66. . e 

And note, that in dower, the ſheriff is to Sheriff to put 
make execution, and put the wife in execution of che wite 5 
the third part by metes and bounds, if he can. 3 _ 
4 Eliz. accord. & Co. L. 34, & 32. and here the 
ſheriff is a judge, and may execute the ſame himſelf, 
and ſhall not need to do it per ſacramentum 12, Ct. 

But if the ſheriff and the wife ſhall come together 
to the land, the ſheriff may not make exccution by 
theſe words, or in this manner, z. e. I deliver the 
ſeiſin of the third part of the land according to the 
recovery, for that is not good. Fitz. Strre fac. 92. 

In ſome caſes the wife cannot have her dower In ſome cafes 
aſſigned by metes and bounds, but muſt hold her 80 wo Ty 
Gower per my et per tout in common. As of the profits agrees 
of a mill, or of a wood, which co-partners hold, &c. and bounds, as 
Fitz, Avatwry. g. or of a common of paſture. Fitz. for inſtance, Sec. 
Ert. 75. Aſſe. 435. or of an office, or of lands 
heid in common. Fitz. 149. and by Co. L. 32. 

_— may have a third part of the profits aſſigned to 
oe, | | Fs 

The ſummoners of the within named G. C. are Return to a writ 
fames Armflrong and David Sinspſn. richt patents 


3 Piedges 


7 RETURN of WRITS, 


| ohn Doe, 
Pledges to proſecute, and 
Richard Roe. 


And at the moſt uſual door of the pariſh church 
of Saint Fobn, Hackney, within mentioned, on Sun 
day the 29th day of December, in the year within 
written, immediately after divine ſervice and ſer- 
mon ended, I did cauſe public proclamation to be 


be made acording to the form of the ſtatute in ſuch 


caſe made and provided, The anſwer of. 


Return to the By virtue of this writ to me directed, I have 
#7ins writ af 


ſummons, cauſed James Ejdaile, Fames Hodges, Philip Dyct, and 


George Mercer, four lawful knights of my county, 
girt with ſwords, to be ſummoned by Henry Fargu- 
fon, and Fames Whitaker, my bailiffs, to be before 
his majeſty's juſtices, at the day and place within 
mentioned, to do as by this writ they are required, 
and as I am within commanded. | | 
'The ſaid ſummoners are and each of them is main- 


prized by, John Doc, 
| and 
Richard Roe. 
| The anſwer of. 5 
Return to a wit There are not any heirs or tenants of the lands 
of ſci. Ju. a- or tenements, whereof the within named C. D. 


ainſt the hei : Get 2 ; 
e Hai was ſeized at the time of the rendition of the judg- 


that there are ment within mentioned in my bailiwick, or ever 
NONCs 
of them, as within I am commanded, 

The like of no- By virtue of this writ to me directed, I have given 
tice being given notice by F. D. and GE. H. good and lawful men 
n of my bailiwick, to J. K. tenant of fifteen meſ- 
by the writ, ſuages, and one hundred acres of land with the ap- 
| purtenances, ſituate lying and being in the pariſh of 
A. in my bailiwick, which were the lands and tene- 

ments of A. K. at the time of the rendition of the 

judgment within mentioned, to be and appear at the 

time and place within mentioned, to ſhew in man- 

ner as is within mentioned, and as within ] am 
commanded. 2 | i 


after, whereby I can give notice to them, or either 
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If the writ is directed to give notice to the heirs 

and tenants of the lands, then add, if they are not 
in the bailiwick, There are not any heirs or te- 
nants of the lands or tenements, whereof the ſaid 
A. K. was ſeized at the time of the rendition of the 
judgment within mentioned, in my bailiwick or 
ever after, whereof I can give notice to them, or 
either of them, as within I am commanded. 
The Fleet 11 the within named warden of the 
to wit. 3 priſon of our lord the king of the Fleet, 
do moſt humbly certify and return, that before the 
coming of the within writ to me directed, to wit, on 
the 2tu day of une in the year of our Lord 1780, 
che l. aid priſon having been deſtroyed by fire, which 
I could not prevent, and the priſoners lately confined 
in the ſaid priſon being nowat large, (amongſt which 
the ſaid &. H. within named is one), therefore the 
body of the within named S. H. before the barons 
of the king's court of Exchequer within mentioned, 
at the day within written, I cainort have, as I am 
within commanded. The anſwer of. 

If ſuch a thing ſhould happen in the county, the 
officer, upon an arreſt, cannot let the priſoner at 
large, until he receives an order from a judge for 
that purpoſe. 

I have ſummoned by John Doe, and Richard Roe, 
good and lawful men of my bailiwick, the within 
named F, D. to be and appear before the king's 
barons of his Exchequer at Weſtminſter, on the day 
within mentioned, and as Jam within commanded, 


Habere facias Peſſelſtonen ; 


HE authority the ſheriff has in the execu- 
| tion of this writ has been already ſhewn in 
. 


If the plaintiff recovers ſeveral meſſuages in the 
poſſeſſion of different perſons, the ſheriff muſt go 
to each houte, and deliver the poſſeſſion thereof; 
and this is done by turning the tenants out of each 


of 
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If there are no 
heirs or tenants 


Return made in 
the late riots, 
by the warden of 
the Fleet, to a 
ha. cp. ad ſa- 
tisfaciend. 


This return waz 
approved of after 
argument. 


F-enire out of the 
Exchequer. 


How to give poſe. 


{eilion of dif- 
ferent houſes, 


Po! Jeſſion of ſe < 
veral meſſuages. 


—”— Es — 


* . as + 


the land. 
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of the houſes ; for the delivery of one meſſuage, in 
the name of al}, is not a good execution of the writ, 
becaule the poſſeſſion of one tenant is not the poſ- 
ſeſſion of the other, but each hath his ſeveral poile(. 
ſion. Gib. Law Hject. 108. 

Tf in poſſeſſion But if all the meſſuages be in poſſeſſion of one 

ot one tenant» tenant, poſſeſſion given of one, in the name of all, 
may be good. K. Ar. 886. But the ſureſt and 
beſt way is, for the ſheriff to remove all the tenants 
entirely out of cach houte, and when the poſſeſ- 
ſion is quitted, to deliver it to the plaintiff, Iid. 


If of land. If a recovery be had of land, the ſheriff may give 


the plaintiff potiefiion of two or three acres in the 
name of the whole; and this, Rolle fays, is the fafett 
way for the ſheriff, becauſe he does at his peril exe- 
cute the writ; and if he gives poſſeſſion of any 
land not recovered, and not in the hab, fac. pofſ. he 
is a treſpaſſer. No. Mr. 886. but in regard the 
Lab. fac. is to give the plaintiff the benefit of his 
judzment, and that cannot be done without an 
actual poſleflion be given of the whole quantity, it 
hath been held by others, that the ſheriff does not 
diſcharge his duty by giving one acre in the name 
of all; but he ought in fuch caſe to ſet forth'all the 
acres particularly, for to have it otherwiſe, would 
be to leave the execution uncertain, and conſequent- 
iy not to give the plaintiff the full benefit and advan- 
tage of his judgment. Palm. 289. Law of Feet. 110. 
To be given to "The ſheriff gives poſſeſſion of the premifes to the 
1 of che ſeſſor of the plaintiff; though he return the writ in 
nit the name of the nominal plaintiff. 
Sheriff not Ihe ſheriff is not bound to know or ſeck the 
bound to feek land demanded ; and therefore, except the demand- 
ant ſhew it to him, he may make his return ac- 
cordingly. Datt. 254. 4 Burr. 2673. and plain- 
tiff is to take poliefion of no more than he is in- 
titled to. id. | | 
If land in three If a man recovers lands in three towns, and hath 
towns, how u- 4 writ of execution awarded to the ſheriff, the 


riff to give poſ- at : . : : 
en. exif may deliver him execution and pollefiion of 
the 
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Jand in one town, in the name of all the land, and 
it is a gro0d execution for all the lands recovered in 
all tlie three ſeveral towns, Zalt. 256. 
The ſheriff muſt take, in caſe of "reſiſtance, the 
40 comitatus. Ibid. : 
By virtue of this writ to me directed, I d1d on the Py a wilt 
day of in the year KA written, pak {rs PER 
ive full and peaceable poſteſſion unto the within 
named John Doe, of the meſſuages, land and pre- 
wiſes with the appurtenances allo within mentioned, 
as within J am commanded. The anſwer of. 


Excheguer Proceſs. 


WICE a year there are many proceſies iſſue 
T out of the court of Exchequer, directed to 
the ſheriff of each county, vix. the parſons' proceſs, 
for the arrear of their tenths, or firſt fruits, an 
other proceſſes which may be returned as follow. 


hereby certify, that the ſeveral perſons in the If no goods on | 


ſchedule to this writ annexed, have not, or hath ay: Pardons ws 
either of them any lands or chattels in my baili- was 

wick, whereby J can diſtrain them, or any or either 

of them, as within J am commanded, nor are they, 


or is cither of them, found in the ſame. The an- 


ſwer of. 

I humbly certify that the ſeveral perſons named Nezeft ineentzce 
in the ſchedule to this writ annexed, are not, nor is 
any of them, found in my bailiwick. 

I humbly certify that A. B. clerk, and G. H. If fome are not 
clerk, two of the perſons named in the ſchedule to found LO 
this writ annexed, are not or is either of them, eee 
found in my bailiwick, and further certify, that 
« by virtue of this writ to me dir efted, I have attached 
* the re/l of "the ſeveral pes ons in the ſchedule to this 
writ aancxed named, whoſe bodies I have before the 
the ſaid barons at the time and place within mention* 
ed, as within I am commanded.” 

N. B. This is in caſe you hold the body, or take 


the money, 


I bumbly 
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Mortuus proceſs. 1 humbly certify that there are no heirs, execu - 
tors, or adminiſtrators, of the ſeveral perſons in 
the ſchedule to this writ annexed named, nor any of 
them in my bailiwick, to whom I can give notice, 
as within I am commanded: The reſidue of the 
execution of this writ appears in the inquiſition 
hereto annexed; The anſwer of, 


| Then take a blank piece of parchment and fill up 
ES the inquiſition thus, 


Inquiſition. An inquiition indented taken at in the 
county of aforeſaid; on the da 
of in the 22d year of the reign of our ſo- 


vereign lord George the third, by the grace of God of 
Great Britain, France, and Ireland, king, defender 
of the faith, Sc. and in the year of our Lord 1782, 
before F. P. Eſq. ſheriff of the ſaid county, by vir- 
tue of the writ of our lord the king to me directed, 
and to this inquiſition annexed by the oath of A. B. 
C. D. E. F. Sc. (here name the jurors) twelve good 
and lawful men of my bailiwick, who being ſworn 


ſons in the ſchedule to the ſaid writ annexed named, 
at the time of their reſpective deaths, had not, nor 
had any or either of them, any goods or chattels, 
lands or tenements, in my bailiwick, to the know- 
| ledge of the ſaid jurors. In witneſs, &c. 
Return of mar- I humbly certify, that before the coming of this 
uus, to the par- writ to me, the within named S. D. clerk, was dead, 
5 ſons proce ſo that I could not attach his body, as J am within 
1 . commanded. The anſwer of. 
Fi. fa. proceſs I humbly certify, that of the goods and chattels, 
if there is a levy. lands and tenements, of G. V. clerk, in the ſche- 
dule to this writ annexed mentioned, I have cauſed 
to be made 51. in the ſaid ichedule written upon 
him, which money J have ready before the ſaid ba- 
rons at the time and place within mentioned, as I 
am within commanded, The anſwer of. 
Nylla bera 10 J kumbly certify that the ſeveral perſons in the 
the f. fa. pro- ſchedule to this writ annexed named, have not, nor 
_ hath any or either of them, any goods or ROY 
lands 


and charged on their oath ſay, that the ſeveral per- 
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lands or tenements, in my bailiwick, whereby I can 
cauſe to be made the ſeveral ſums of money in 
the ſaid ſchedule written, upon them or either of 
them. 

I humbly certify that the ſeveral perſons in the 
ſeveral ſchedules to this writ annexed named, have 
not or hath any of them, any goods or chattels, in 
my bailiwick whereof I can caule the ſeveral ſums of 
money therein on them reſpectively charged, or any 
part thereof to be made: the ſaid ſeveral perſons 


are not, or is either of them found in the ſame ; 


there are not any executors or adminiftrators, 
or poſſeſſors of the goods and chattels, which were 
of the ſeveral perſons deceaſed atthe times of their 
ſeveral deaths, or any heirs or tenants of the lands 
or tenements which were theirs, at the time of their 
ſeveral deaths, in my bailiwick, which can be diſ- 


Return to the 
extent procefss 


trained: the reſidue of the execution of this writ ap- 


pears in the inquiſition hereunto annexed. The 
anſwer of. 

Then take a blank inquiſition and fill it up thus. 
Oxferdjhire 3 inquiſition indented, taken at the 


to wit. houſe of called or known by 
tie name or ſign of in the county of 
on the day of in the 22d year of the 


reign of our ſovereign lord George the third, by the 
Trace of God of Great Britain, France, and Ireland, 
king, defender of the faith, &c. before P. A. Eſq. 
ſheriff of the county aforeſaid ; by virtue of a wirit 
of our lord the king to me directed, and to this in- 
quiſition annexed, to enquire of certain matters in 
the ſaid writ ſpecified, by the oath of 4. B. C. D. E. 
(here inſert the twelve jurors) honeſt and lawful 
men of my bailiwick, who upon their oath ſay, that 
the ſeveral perſons in the ſeveral ſchedules to the 
laid writ, and to this inquifition annexed named, on 
the ſeveral days on which they firſt became indebt- 
ed to our ſaid lord the king, or at any time ſince, 
uad not or had any of them, any lands or tenements 

or 


Inquifitione 


The laſt day of 


the term. 
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a The tee of the or on the 2 day of in the ſame writ men- 

oy tioned, had they or any of them any goods or 
chattels in my bailiwick to the knowledge of the 

| ſaid jurors, which can be feized or taken into 

his majeſty's hands by virtue of the ſaid writ, In 
witneſs, whereof as well I the ſaid ſheriff, Sc. 

Tothe difriogas I humbly certify that there are no executors of 

. the laſt wills and teſtaments of the ſeveral perſons 
in the ſchedules to this writ annexed, nor any ad- 
miniſtrators, or occupiers, of the goods and chattels 
of the ſaid perſons which were theirs at the times of 
their reſpective deaths, nor any heirs or tenants of 
their lands and tenements, in my bailiwick which 

| can be diſtrained. The anſwer of. 

Diſtiringas pro- I humbly certify that the ſeveral perſons in the 

ceſs. ſeveral ſchedules hereunto annexed, have not, nor 
hath any or either of them, any lands or chattels in 
my bailiwick, where or by which Ican diſtrain them, 
or either of them, as within I am commanded, nor 
are they or is either of them found in the fame. The 
anſwer of. | 

Sci. fe. proceſs. The ſeveral perſons in the ſeveral ſchedules here- 
to annexed, have not, nor hath either of them, any 
thing in my bailiwick, whereby I can give notice 
to them, or either of them, as within I am com- 
manded, nor are they or is either of them, found in 
the ſame, The anſwer of. | 

Warrant to levy Oxon 2 X. Eiq. ſheriff of the county afore- 

en.“ Seat to wit. N ſaid, to C. K. my bailiff, greeting: 
By virtue of his majeſty's writ to me directed, 

I command you, that you omit not by reaſon of any 

liberty in my bailiwick, but enter the ſame andlevy 
out of the goods and chattels of the ſeveral perſons 
named in theſſchedule hereunder written, the ſeveral 
tums of money charged upon (them, him, or her, as 
the caſe is) and each of them in the ſaid ſchedule, 
or required from (them, him, or her,) or any of them, 
fo that I may have that money before the barons of 
his majeſty's Exchequer, at 1/tmin;ter, without on 


EXCHEQUER PROCESS. = 
ay, and what you do herein, return to me, fo that 8 
[ may make the ſame appear to the ſaid barons at E 

Iiſtminſter, on the morrow of All Souls next com-- 
ing. Hereof fail not, as you will anſwer at your 
peril, given under the ſeal of my office, the 
day of in the year of our Lord 1782. 

| By the ſame ſheriff. 

Oxon ) G. K. Eſq. ſheriff of the county aforeſaid, Warrant to the 
to wit. 10 . R. my bailiff, for this purpoſe only — 
greeting. By virtue of his majeſty's writ of ſum- rents. 
mons of the green wax to me directed, I command 
you, that you be before the barons of his majeſty's 
Exchequer, at Weſtminſter, on next coming, 
and that you in the mean time levy, and have there 
with you, all the debts under written, together with 
this my warrant, ſo that I may then and there pay 
the ſaid debts to the uſe of his{aia majeſty. Hereof 
fail not, as you will an wer at your peril, Given, c. 

| By the ſame ſheriff, 
Pojt-fines. |  Ole-rents. 

(Inſert all the poſt-Anes) (Inſert all the old-rents) 

Oxon 18 K. Eſq. ſheriff of the county aforeſaid, Warrant to levy 
to wit. J to V. R. my bailiff greeting: By virtue of 2 ent 
the writ of our ſovereign lord the king to me direc- „ 
ted, I command you, that you do not omit by rea- men on Eacbel 
ſon of any liberty in my bailiwick, but enter the 2% Freccſi. 
lame, and levy of the goods and chattels of F. E. 
of, Fc. 5 J. and of the goods and chattels of V. B. 
of, Sc. 5 J. forfeited at the general quarter ſeſſions 
of the peace of our lord the king, held at | 
in and for my ſaid county, the and days of 

. in the year of his majeſty's 

reign, for not appearing on the grand jury, altho' 
duly ſummoned, and when, you ſhall ſo levy the 
lame, you ſafely and ſecurely keep, ſo that I may 
anſwer the ſame to the barons of his majeſty's Ex- 
chequer at Wiſtminſter, on next coming. 

Hereof fail not. Given, &c. | 

By the fame ſheriff. 


E Caan 
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Warrant to levy Oxon 


poſt-fines, and 
old - rents, Cc. by 
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YC. K. Eſq. ſheriff of the county afore- 


to wit. { ſaid, to V. R. my bailiff, greeting: By ur- 


virtue of a writof tue of his majeſty's writ to me directed, I command 


alliance, 


you, that you do not omit by reaſon of any liberty 


in my bailiwick, but that you enter the fame, and 
aſſiſt in aid R. B. Eſq. late ſheriff of my county, 
to levy for him, all the debts and ſums of mone 

hercunder mentioned, and what you ſhall do in the 
premiſes, and whom you ſhall diſtrain, and for what 
fume, do you make appear to me, ſo that I may 
make the ſame appear to the barons of his majeſty"; 


Exchequer, at I:/imin/ter, on 


next coming. 


Hercof fail not. Given, c. By the ſame ſheriff, 
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| Habeas Corpus. 
HAT whenſoever any perſon ſhall bring 


% any habeas corpus, directed unto any ſheriff 
or gaoler, Wc, or other perſon whatſoever for any 
perſon inhis cuſtody, and the faidwrit ſhall be ſerv- 
ed on the ſaid officer, or left at the gaol or priſon 
with any of the under officers, under keepers, or 
deputy of the ſaid officers or keepers, that the ſaid 
officer or oficers, his or their under officers, 
under keepers or deputics, faall within three 
days after ſuch ſervice thereof, (unleſs the com- 
mitment were for treaſon or felony, plainly and 
ſpecially expreſſed in the warrant of commit- 
ment), upon payment or tender of the charges 
of bringing the ſaid priſoner to be aſcertained by 
the judge or court that awarded the fame, and 
indorſed on the ſame writ, not exceeding 12 4. fer 
mile, and on ſecurity given by his own bond to 
pay the charges of tarrying back the priſoner, if 
he ſhould be remanded, and that he will not make 
any eſcape by the way, make return of ſuch writ, 
and bring, er cauſe to be brought, the bod) oi 
the party ſo committed or detained, unto ot be- 
fore the lord chancellor, or the lord Keeper, 0 
che judges or barons of the court irom which 
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the ſaid writ ſhall iſſue, or ſuch other perſons before 
whom the ſaid writ is made returnable, accord- 
ing to the command thereof; and ſhall then like- 
wite certify the true cauſes of his detainer or im- 
priſonment, unleſs the commitment be in a place 
beyond twenty miles diſtance, &c. and if beyond Beyond 20 miles 
the diſtance of twenty, and not above one hundred _ 5 oy 
miles, then within the ſpace of ten days; and if ycund 18, 
beyond the diſtance of one hundred miles, then then within 20 
within the ſpace of twenty days.” 31 Car. 2. 
2. fe. 2. 
„ That all ſuch writs ſhall be marked in this Such writ how 
manner, per flatutum triceſſimo primo Carot: ſecun- ©? ve marked. 
di regis : and ſhall be ſigned by the perſon that 
awards the fame, and if any perſon ſhall be, or And if any per- 
ſtand committed or detained as aforeſaid, for any ee eee, be 
crime, (unleſs for treaſon or felony, plainly ex- : ; 
preſſed in the watrant of commitment), in the 
vacation time, it ſhall be lawful for ſuch perſon Iz vacation time 
ſo committed or detained, (other than perſons S 
convict or in execution by legal proceſs), or any 
one on his behalf, to complain to the lord chan- 
ceilor, or lord kceper, or any juſtice of either 
bench, or baron of the Zxcheguer, of the degree 
of the coif; and the ſaid lord chancellor, &c. 
juſtice or baron, on view of the copy of the war- 
rant of the commitment, or otherwiſe on oath 
that it was denied, are authorized and required, 
on requeſt in writing, by ſuch perſon, or any on 
his behalf, atteſted and ſubſcribed by two witneſ- 
ſes who were preſent at the delivery of the ſame, _ 
to grant an habeas corpus under the ſeal of the Whois to grant 
court, whercof he ſhall be one of the judges, to“ e 
be directed to the officer in whole cuſtody the 
party ſhall be returnable immediate, before the Returnable im- 
fard lord chancellor, Cc. juſtice or baron, and e 
on ſervice thereof as aforeſaid, the officer, Oc. 
in whoſe cuſtody the party is, ſhall, within the A5 the ome, 
the times reſpectively before limited, bring bim fn wirhin tie 
beſore the ſaid lord chancellor, Sc. before What“ times, 
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EXCHEQUER PROCRS<. 
Warrant to le Oxon. ) G. K. Eſq. ſheriff of the county afore- 
eld rents, St. by to Wit. \ ſaid, to V. R. my bailiff, greeting: By vir- 
virtue ofawritof tue of his majeſty's writ to me directed, I command 
alſiſtance. you, that you do not omit by reaſon of any liberty. 
in my bailiwick, but that you enter the fame, and 
aſſiſt in aid N. B. Eſq. late ſheriff of my county, 
to Jevy for him, all the debts and ſums of mone 
hereunder mentioncc, and what you ſhall do in the 
premiſes, and whom you ſhall diſtrain, and for what 
ſums, do you make appear to me, ſo that I may 
make the fame appear to the barons of his majeſty's 
Exchequer, at J7:/tmin/ter, on next coming. 
Hercof ſail not. Given, &c. By the ſame ſheriff, 


Habeas Corpus. 
£ HAT whenſoever any perſon ſhall bring 


% any habeas corpus, directed unto any ſheriff 
or gaoler, Wc, orother perſon whatſoever for any 
perſon in his cuſtody, and the ſaid writ ſhall be ſerv- 
ed on the ſaid officer, or left at the gaol or priſon 
with any of the under officers, under keepers, or 
deputy of the ſaid officers or keepers, that the ſaid 
officer or oficers, his or their under officers, 
under keepers or deputies, faall within three 
days after ſuch ſervice thereof, (unleſs the com- 
mitment were for treaſon or felony, plainly and 
ſpecially expreſſed in the warrant of commit- 
ment), upon payment or tender of the charges 
of bringing the ſaid priſoner to be aſcertained by 
the judge or court that awarded the fame, and 
indorſed on the ſame writ, not excceding 12 4. fer 
mile, and on ſecurity given by his own bond to 
pay the charges of tarrying back the priſoner, if 
he ould be remanded, and that he will not make 
any eſcape by the way, make return of ſuch writ, 
and bring, er cauſe to be brought, the body of 
the party to committed or detuined, unto vr de- 
fore the lord chancellor, or the lord Keeper, 0! 
the judges or barons of the Court {rom vrhich 
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the ſaid writ ſhall iſſue, or ſuch other perſons before 
whom the faid writ is made returnable, accoru- 
ing to the command thercot ; and ſhall then like- 
wite certify the true cauſes of his detainer or im- 
priſonment, unleſs the commitment be in a place 
beyond twenty miles diſtance, &c. and if beyond Beyond 20 mites 
the diſtance of twenty, and not above one hundred = eee Is 
miles, then within the ſpace of ten days; and if ycund 18, 
beyond the diſtance of one hundred miles, then then within 20 
within the ſpace of twenty days.” 31 Car. 2. 
2. fe. 2. 
« That all ſuch writs ſhall be marked in this Such writ how 
manner, per fatutrm triceſſamo frims Carol! fecun- * Ve Faikee. 
di regis + and ſhall be ſigned by the perſon that 
awards the fame, and if any perſon ſhall be, or And if any per- 
ſtand committed or detained as aforeſaid, for any = 15 i . 
crime, (unleſs for treaſon or felony, plainly ex- i 
preſſed in the watrant of commitment), in the 
vacation time, it ſhall be lawful for ſuch perſon In vacation time 
ſo committed or detained, (other than perſons 8 
convict or in execution by legal proceſs), or any 
one on his behalf, to complain to the lord chan— 
ceilor, or lord kceper, or any juſtice of either 
bench, or baron of the Zxchequer, of the degree 
of the coif; and the faid lord chancellor, Ec. 
juſtice or baron, on view of the copy of the war- 
rant of the commitment, or otherwiſe on oath 
that it was denied, are authorized and required, 
on requeſt in writing, by ſuch perſon, or any on 
his behalf, atteſted and ſubſcribed by two witneſ- 
les who were preſent at the delivery of the ſame, 
to grant an habeas corpus under the ſeal of the Whois to grant 
court, whereof he ihall be one of the judges, to“ Cann 
be directed to the officer in whoſe cuſtody the 
party ſhall be returnable immediate, before the Returnable im- 
ſaid lord chancellor, Sc. juſtice or baron, and e 
on ſervice thereof as aforeſaid, the officer, Sc. 
in whoſe cuſtody the party is, ſhall, within the Apa the cee, 
the times reſpectively before limited, bring him full within che 
beſore the ſaid lord chancellor, Sc. belore har!“ times, 
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the ſaid writ is returnable, and in caſe of his ab. 
ſence, before any other of them, with the return 
of ſuch writ, and the true cauſes of the commit- 
ment and detainer ; and thereupon within two 
days after the party ſhall be brought before them, 
the ſaid lord chancellor, &c. before whom 
the priſoner ſhall be brought as aforeſaid, ſhall 
diſcharge the ſaid prifoner from his impriſon- 
ment, taking his recognizance, with one or 
more ſureties, in any ſum, according to their 
diſcretion, having regard to the quality of the 
priſoner, and nature of the offence, for his ap- 
pearance in the Kng's-Bench the term following, 
or in ſuch other court where the offence is pro- 
perly cognizable, as the caſe ſhall require; and 
then ſhall certify the ſaid writ with the return 
thereof, and the recognizance into ſuch court, 
unleſs it be made appear to the ſaid lord chan- 
cellor, Sc. that the party ſo committed is de- 
tained upon a legal proceſs, order, or warrant, 
out of ſome court that hath juriſdiction of cri- 
mma] matters, or by ſome warrant ſigned and 
ſealed with the hand and ſeal of any of the ſaid 
juſtices or barons, or ſome juſtice or juſtices of 
the peace, for ſuch matters or offences, for 
the which by law the priſoner is not bailable.“ 
7. E 

„That after the aſſizes proclaimed for that 
county where the priſoner is detained, no perſon 


© ſhall be removed from the common gaol upon 


any habeas corpus granted in purſuance of this act, 
but, upon ſuch habeas corpus, he ſhall be brought 
before the judge of aflize in open court, who 
thereupon ſhall do what to juſtice ſhall apper- 
ban.” -$e:7..18, 

« That if any officer, &c. ſhall neglect or refuſe 
to make the returns aforeſaid, or to bring the body 
or bodies of the priſoner or priſoners,” according 
to the command of the ſaid writ, within the re- 
ſpective times aforeſaid, or upon demand made 


by 
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« by the priſoner or perſon in his behalf, ſhall re- 
« fuſe to deliver, or, within the ſpace of fix hours 
« after demand, ſhall not deliver to the perſon ſo 
« demanding, a true copy of the warrant or war- 
« rants of commitment and detainer of ſuch pri- 
« ſoner, which he and they are hereby required to 
« deliver accordingly, all and every the head 
« gaolers and keepers of ſuch priſons, and ſuch 
« other perſon in whoſe cuſtody the priſoner ſhall 
c be detained, ſhall for the firſt offence forfeit to 
« the priſoner or party grieved, the ſum of 100 l. 
« and for the ſecond offence the ſum of 200 J. and 
„ ſhall, and is hereby made incapable to hold or 
« execute his ſaid office.” Sed. 5. 

As the gaoler, Sc. is obliged to bring up the No excuſe for 
priſoner at the day prefixed by the writ, it is no ſheritt or gaoler, 
excuſe for not obeying of a writ of habeas corpus ad nr” ws 
ſatisfacrendum, that the priſoner did not tender his 
fees due to the gaoler; nor yet is the want of ſuch 
tender an excuſe for not obeying a writ of habeas cor- 
pus ad faciendum et recipienaum ; but if the gaoler 
bring up the priſoner by virtue of ſuch habeas corpus, 
the court will not turn him over till the gaoler be 
paid all his fees. 2 Fon. 178. March. 89. Keb. 2725 
280. 2 Show, 172. pl. 165. | . 

A habeas corpus was awarded to the ſheriff of 4 

who before the return leaves the office; awarded ti the 
and a new ſheriff is made, who returns Janguidus ; ſheriff, who be- 
this return is not good, but it ought to be returned dig 1 
by them two, the firſt that he had the body, and a . than 
and delivered it to the new ſheriff, and the new i made, who re- 


ſheriff may return Janguidus. Paſch. 26 Car. 2. ide, dt 


i 2. guiduc, not good, 
3 Nero Abr. IO. for it ought to be returned by both. 


As upon the return of the writ the court is to The theriF is to 
judge, whether the cauſe of the commitment and de- male a certain 
tainer be according to law or againſt it; fo me 
officer or party, in whoſe cuſtody the priſoner is, 
muſt, according to the command of the writ, cer- 
tify on the return thereof the day, and aito the 
cauſes depending againſt him, and in exira-judicial 
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commitments, the warrant of commitment ought ta 
be returned, as alſo every writ of execution in hac 
verba, and with a paratum habeo, that the judge 
may either diſcharge, bail, or remand the priſoner, 


2 Ivelſ. Abr. 915. 2 Cro. 543. 5 ded. 156. 2 Lil. 


Abr. 2. 
Vit ought to It is ſaid in general, that upon the return of the 
appear. Dabeas corpus, the cauſe of the impriſonment ought 


to 2ppear as ſpecifically and certainly to the judges 
before whom it is returned, as it did to the court 
or perſon authorized to commit. Faugh. 137. 
Tf aormrmitment ror if the commitment be againſt law, as being 
be agynit le made by one who had no juriſdiction of the cauſe, 
75, RY or for a matter for Which by law no man ought to 
tendant, be puniſhed, the court are to diſcharge him, and 
therefore the certainty of the commitment ought to 
appcar ; and the commitment 1s liable to the ſame 
objection where the cauſe is ſo looſely ſet forth, 
that the court cannot adjudge whether it were a 
reaionable ground ef impriionment or not. Ha, 
„ G-584. Kin. 076, pl. 2, 12 Go. 130. 
Urte, cap lend. If a perſon in cuſtody on an excommuznicats ca- 
nught.t > be tet fend, brings a habeas corpus, the writ of cæcommu— 
e ac ade  wicets cafiends itſelf muſt be returned, as well as the 
therift 's warrant for taking him, becauſe the war- 
rant may be wrong when the writis right; and tho' 
the warrant be wrong, yet if the writ is right, the 
party is rightfully in cuitody of the ſherift, Salk, 
350. . a ; : 
wok or, Oxforaſhire S G. B. Eſq. ſherifF of the aid county, 
bete bring up to wit. {F do humbly certify and return unto the 
5 dus, With right honourable. im Earl of Mansfield, chiei 
We ee juſtice in the writ to this ſchedule annexed, 
that before the ſaid writ came to me (that 1s 
t ſay) on the day of in the 
22d year of the reizn of his preſent majeſty king 
Grorrze the third, C. D. in the faid writ named, 
was taken, and in his majeſty's gaol for the faid 
county, under my cuſtody is detained by virtue 
nf his majeſly's writ of latitat againſt him by the 


name 


„ U k A. — 
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name of C. D. to anſwer A. B. in a plea of treſpaſs, 
and alſo to a bill of the ſaid 4. B. to be exhibited 
againſt the faid C. D. for 1004. upon promiles, 
according, c. to be exhibited returnable before the 
king at Heſtminſter, on Iedneſday next after the 
morrow of All Souls. Witneſs William Earl of 
Mansfield, at Weſtminſter, the 19th day of Fune, in 
the 22d year of his preſent majeity's reign... | 
| | Stormont and . 
Oath for 507. and upwards. 1641310 
| A. K. attorney, gth Sept. 1782. 
The ſaid C. D. is allo detained under my cuſtody 
by virtue of a writ of capias ad ſatisſaciendum, the tenor 
of which ſaid writ follows in theſe words (to wit) 
George the third, c. (here ſet forth the writ ver- 
batim, attorney's name, and the indorſement) then 
fay, And theſe are the cauſes of the taking and de- 
taining the {aid C. D. which together with his body 
[ have ready, as by the ſaid writ I am commanded. 
In lorſe on the writ thus, The exccution of Return to the 
thus writ appears in the ſchedule heretoannexe 
The anfwer of G. &, Eiq. ſheriff. 


ed thereon. - 


defendant was in 


Oxfordſhire { J. P. Eſq. ſherift of the county afore- Another where 


to wit. J4aid, do humbly certify, and return to Pa 
the right honourable Malliam Earl of Mansfield, the late Geri, To, 
chief juſtice in the writ to this ſchedule annexed this writ return- 
named, that before the faud writ came to me (that is obs, e 
to ſay) on the day of in the 22d year 
of che rei gu of his preſent majeſty, king George the 
third,: the ſaid C. D. in the ſaid writ named, was 
taken by E. H. Eſq. then ſheriff of the ſaid county, 
and in his majeſty's gaol for the ſaid county was 
detained, by virtue of his majeſty's writ of latitat 
iffued againſt him, by the name of C. D. to anſwer 
A. B. in a plea of treſpaſs, and alſo to a bill of the 
laid A, B. to be exhibited againſt the ſaid C. D. 
for 106 J. upon promiſes, according, Sc. return- 

able before the king at Veſlminſter, on i euneſclay 

next, atter hfteen days from the day of Laſter. 

Witneſs William Earl of Mansfield, at Meſimin- 

4 ter; 
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gaoler to conduct 


the body before 
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Her, the 12th day of February, in the 22d year of 


his preſent majeſty's reign. Stor mont and Hay. 
Oath for 500. S. K. attorney, 24th Feb. 1782. 

And that by indentures duly executed, bearing 
date the day of in the year aforeſaid, made be- 


tween the ſaid G. H. Eſq. then late ſheriff of the ſaid 


county of the one part, and the ſaid F. P. then and now 
ſherift of the ſaid county of the other part, the ſaid 
C. D. was delivered to me the ſaid preſent ſheriff, by 
the aforeſaid late ſheriff at the time ofhis going out of 
his office charged with the caule aforeſaid ; he is alſo 
detained under my cuſtody, by virtue of a writ of 
capias, returnable before the king's juſtices at Vet- 
minſter, on the morrow of Al Souls, to anſwer J. B. 
in a plea of treſpaſs on the caſe on promiles to 
the ſaid John his damage of 50/. Oath for 10 J. 
and upwards. B. L. attorney. And theſe are the 
cauſes of taking and detaining the ſaid C. D. whoſe 
body I have ready, as by the ſaid writ I am com- 
manded. | 
Oxfordſhire 125 B. Eſq. ſheriff of the ſaid county, 
to wit. {to C. S. my bailiff, and alſo keeper of 


the chief juſtice. his majeſty's gaol or priſon in and for the ſaid coun- 


ty, by virtue of his majeſty's writ to me directed, | 
command you, that you have the body of F. K. 
before Milliam Earl of Mansfield, chief juſtice aſ- 
ſigned to hold pleas, &c. at his chambers in Ser- 


jeant's Inn, Chancery-lane, London, immediately after 


the receipt of this your warrant, to do and receive 
what the king's chief juſtice ſhall then and there 
conſider of him in this behalf; hereof fail not, as 
you will anſwer at your peril, Given under my 
hand and ſeal of office, this day of 1782. 

| By the ſame ſheriff, 


Partition. 


Warrant on the Oxfordſhire ( fs.) A B. Eſq. ſheriff of the county 


it of partition. 


| aforefaid, to B. L. and 1. L. 
my bailiffs of the hundred of S. greeting, by vir- 
tue 
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tue of his majeſty's writ to me directed, I command 
you, that if C. K. ſhall give me ſecurity, that their 
ſuit ſhall be proſecuted, then ſummon M. C. that 
he be before his majeſty's juſtices at Weſiminſter, in 
fifteen days of Faſter, to ſhew why the ſaid C. K. 
and M. C. hold together and undivided, ten meſ- 
ſuages and twenty acres of land, c. (here ſet forth 
the parcels as in the writ) with the appurtenances 
in the pariſh of K. in the ſaid county, and where- 
upon the ſaid C. K. denies partition thereof to be 
made between them, according to the form of the 
ſtatute in ſuch caſe made and provided, and unjuſtly 
permits the ſame to be done, contrary to the ſta- 
tute. Hereof fail not. Given under my ſeal of 
office, &c. 

This is to be ſerved on the tenant of the premiſes 
if found, if not, the wife, ſon, or daughter of the 
tenant, (being twenty-one years old) forty days be- 
fore the return. 8 & 9g W. 3. c. 31. ſea. 1. 


John Doe, 
Pledges to proſecute and 
ö Richard Roe. 
Summoners of the within named, C. K. and Return of rhe 
B. L. are Write _ 
John Sanders, 
: and 


| Luke Warden. 
N The anſwer of A. B. Eſq. ſheriff. 

Tt is ſaid in 1 Inſt. ſee. 248, That when judg- Judgment on the 
ment is given upon the writ, it is thus; * That writ of partition. 
the partition ſhall be made between the parties, 

* and that the ſheriff in his proper perſon ſhall go 

to the lands and tenements, &c. and that he by the 
oath of twelve lawful men of his bailiwick, c. 
ſhall make partition between them, and that one 
part of the lands and tenements ſhall be aſſigned 
to the plaintiff, or to one of the plaintiffs, and 
another part to another parcener, &c. not mak- 


ing mention of the eldeſt ſiſter, more than of 
the youngeſt,” | 
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It appears that there was great inconvenience to 


the ſheriff to attend in perſon, ſometimes on ac- 
count of the diſtance, at other times his health, or 
ſome other infirmity, that might prevent him; for 
which reaſon an act of parliament was made in the 
Sth and gth year of William the third, to eaſe him 
If che ſheriſt e in- in his duty, by which it is enacted, © That when 


not attend, un- (e 
der ſheriff with 
two juſtices may. 

[<9 
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In caſe of diſ- 
ability of ſheriff 66 
or his under 


ſheriff, the juſ- 
tice3 are to at- 


cc 


cc 


the high-ſheriff by reaſon of diſtance, infirmity, 
or other hindrance, cannot conveniently be pre- 
ſent at the execution of any judgment in parti- 
tion, the under-ſheriff, in the preſence of two 
juſtices of the peace, may proceed to execution 
by inquiſition ; and the high-ſheriff ſhall make 
the ſame return, as if he were perſonally preſent; 
and the tenants of the lands ſhall be tenants for 
ſuch parts, ſet out ſeverally to the reſpective 
owners, under the fame rents and reſervations ; 
and the owners of the ſeveral purparts ſhall make 
good unto their reſpective tenants the ſaid parts 
ſeverally, as they were bound to do before par- 
tition made.” Sec. 4. 

«© The ſheriffs, their under-ſheriffs and deputies, 
and, in caſe of diſability, in the high-ſherift, all 
juſtices of peace, ſhall give due attendance to 
the executing ſuch writ of partition (unleſs rea- 
ſonable cauſe be ſthewn to the court upon oath) 
or otherwiſe, be liable to pay unto the defendant 
ſuch coſts and damages as ſhall be awarded by 
the court, not exceeding 5 J. for which the dę- 
fendant may bring his action in any of his ma- 
jeſty's courts at Heſiminſter; and in caſe the de- 
mandant doth not agree to pay unto the ſheriff 
or under-fſheriffs, juſtices and jurors, ſuch fees as 
they ſhall demand the court ſhall award what ſuch 
perſon ſhall receive, having reſpect to the diſ- 
tance. of the place from their habitations, for 
which they may ſeverally bring their actions.“ 


$:/2. 5. made perpetual by 3 & 4 Aun. c. 18. 
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On receipt of the writ, the ſherift is to ſummon 
jury of twelve men qualified by the ſeveral-acts 
2 mentioned 
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mentioned in 3 Geo. 2. c. 24. and to give notice 
to the parties to attend him, and on the day he is 
to go to the land, &c. with the jurors (which ought 
to be ſhewn them), and then ſhall ſee the ſame and 
the boundaries thereof, then on evidence being given 
him, he draws up in form an inquiſfition, which he, 
and alſo the jurors are to ſign and ſeal, purſuant to 
the writ; and the reaſon why they ſign and ſeal the 
ſame is, for the better ſtrengthening of the partition, 
and that the ſheriff ſhould not return what parti- 
tion he himſelf thinks proper: When the parti- 
tion is made and the inquiſition ſigned, Sc. he is 
to return the ſame to the juſtices, under his ſeal 
and tne ſeal of the twelve jurors, ſo that they may 
give their final judgment thereon. Co. Lit. 249, 
168, 5. 169. | | 

« If the fees are not paid to the ſheriff, &c. by Fees. 
« the demandant, then the court ſhall award the 
« ſame, for which the ſheriff, &c. may bring their 
„actions ſeverally,” Sea. 5. 

It is ſaid that the jury ought to be fhewn the lands Ought to be 
before they make partition; but if not, they muſt inewn the land, 
make it to the beſt of their judgment; for they are — 
compellable to make partition at their peril. Dyer, tion. 

205, 266. 

Upon a partition to be made between tenants in Upon partition 
common, where one of them hath purchaſed lands between renants 
that lie intermixt and cannot be known, the party one —_— 
which purchaſed ſuch lands ought to ſhew the jury land which lies 
te bounds, (or the certainty or number of acres) of e c ought 
his land ſo purchaſed, but if neither party will give e tem. 
evidence therein to the jury, yet the ſheriff and the 
jury are to make partition at their perils as well as 
they can. Dalt. 265. | 

If there are two manors, the ſheriff may aſſign What teri 
one manor to one, and the other manor to the way aſfign. 
other, ſo that both be of equal value. Bro. Part. 29. 

So an advowſon may be divided between part- Advowſon. 
ners, the one to preſent one turn, and the other 
another turn, Co. Lit. 32. Stat. 7 Ann. c. 18. So 

a rent- 
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Rent-charge, 
c. 


If co-palat. how 
to make pai ti- 
tion. 


How coparceners 
of a manor are to 
make partition. 


Rents. 


To name the 
Jands in the in- 
quiſition. 


Inquifition on a 
writ of partition, 


PARTITION 


arent-charge, ibid. but eſtovers as houſe-boot, hay- 
boot, and fiſhery uncertain, as without number can. 
not be divided, ibid. The profits of a mill, dove- 
houſe, of courts, tithes, and of ſtallage of a fair 
may be parted. bid. 32. 

If a county palatine deſcend to divers coparce- 
ners, and they make partition, every one of them 
ſhall have a ſeveral county palatine, and the liber- 
berties and prerogatives in it. Dalt, 61. 16 Vin, 
22.4. 

8o if coparceners of a manor make partition, 
every one ſhall have a ſeveral manor and court ba- 
ron. Dalt. 61. 

If there are three coparceners, and 101, rent is 
granted to one, and 101. rent to the other of them 
for equality, though this rent be granted ſeverally, 
yet they are coparceners of it; for they may join 
in one ſci. fa. for it againſt the third. 29 Af. 23, 
16. Vin. 224, | 

In the inquiſition it is fit that the ſheriff name 
the lands, Sc. and allot and ſnew the contents of 
them. Dalt. | 

An inquiſition indented, taken, Sc. by virtue of 
his majeſty's writ of partitione facienda to me direc- 
ted, commanding me to cauſe ten meſſuages, Ce. 
(here ſet forth the premiſes) in in my 
county, to be divided into two equal parts, and one 
part of thoſe parts to be delivered and aſſigned to 


C. K. and the other part thereof to M. C. to hold 


a The parcels 
may be {et forth 
at large, and 
the rents, in the 
inquiſition with- 
out annexing a 
ſchedulethetame 
as in an elegit. 


unto them and their heirs in ſeveralty, on the oath 
of A. B. C. D. E. F. Cc. (here ſet forth the jurors 
names) twelve free and lawful men of the faid 
county, being charged and ſworn to inquire of al! 
and ſingular the matters and things in the ſaid writ 
mentioned and contained, on their oath fay *, that 
the meſſuages, lands, tenements, and annual rents 
with the appurtenances, comprized in the ſchedule 
annexed, marked with the letter A. is one equal part 
of the meſſuages, lands, tenements, and annual 
rents, with the appurtenances, ſpecified in _ 
al 


PARTITION. 


ſaid writ, and that the ſeveral meſſuages, lands, 
tencments, and annual rents, comprized in the 
ſchedule hereto annexed, marked with the letter B. 
is the other equal part thereof, and that the ſaid meſ- 
ſuages, lands, tenements, and annual rents, being 
ſo into two equal parts divided, I the faid ſheriff 
having reſpect to the true value thereof, on the day 
and year aforeſaid, in the preſence of the parties, 
by the oath and in the preſence of the jurors afore- 
ſaid, the ſaid firſt mentioned equal part comprized 
in the ſchedule marked with the letter A. to the 
ſaid C. K. have cauſed to be delivered and aſſigned, 
and the ſaid laſt mentioned partition, comprized in 
the ſchedule marked with the letter B. to the ſaid 
ſaid M. C. have cauſed to be delivered and aſſigned; 
to hold to them and their heirs in ſeveralty, by the 
aſſignment and allotment made as aforeſaid, accord- 
ing to the exigency of the ſaid writ, ſo that neither 
the ſaid C. K. nor the ſaid M. C. have more of the 
ſaid meſſuages, lands tenements, and annual rents 
aforeſaid, with the appurtenances, than to them 


77 


thereof belongs, and the ſaid C. K. and M. C. may 


ſeverally apportion themſelves. In witneſs where- 
of, as well I the ſaid ſheriff, as the jurors aforeſaid, 
have to this inquiſition ſet our hands and ſeals, the 
day and year firſt above written. 

Ihe execution of this writ appears in the inqui- 
ſition hereto annexed. The anſwer of. 


Return to be in- 
dorſed on ths 


Writs 


The Sheriff's duty on the Circuit, 


EFORE the juſtices of aſſize go their cir- 
cuit, they iſſue out their precept directed to 

the ſheriff, to cauſe the aſſizes to be ſummoned, and 
the perſons who are obliged to attend thereon to 
appear before them, in conſequence of which he 
iſſues out his warrant directed to his bailiffs, and 
alo to the bailiffs of liberties, within his county, to 
tummon the ſame, and the perſons therein named, 
dich to proclaim within every hundred, the day and 
place 
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CRC ( 
place the aſſizes are to be held; which warrant is 
to contain the ſubſtance of the judges precept; 
and the ſheriff muſt cauſe this to de done ſix days A 
the leaſt before the aſſize day. Stat. 42 Ed. 3 
6. . 2. . 

He is alſo to cauſe twenty four good and lau ful 
men of the county, ſome out of every hundred, and 
which are called the grand inqueſt, who are gentle- 
men of the firſt figure in the county, and freeholders, 
but to what amount 1s uncertain: to attend there 
to do and execute all thoſe things, which on the 
part of our lord the king ſhall be commanded them, 

Alto twenty four good and lawful men who have 
lands and tenements in freehold, to the value of 
10 J. per ann. who are called the petit jury, and are 
to try priſoners upon the indictments found by the 
grand inqueſt. Szat. 5 Geo. 2. c. 25. 

To give notice to all juſtices of peace, coroners, 
mayors, ſtewards, bailiffs of liberties, to be there 
with their rolls, records, &c. To proſecutors to 
come and proſecute any priſoner in priſon, and alfo 
to all gaolers, to convey unto the ſaid aſſize town, 
all priſoners committed to their charge or cuſtody, 
there to receive their trials, judgment, and puniſh- 
ments for the fame; and for them to certify the 
names of all the priſoners which are in their cuſtody 
for felony, &c. and by whom committed, and for 
what cauſe, what priſoners have been bailed (by 
the juſtices of the peace) after they were commit- 
ted: And alſo to certify the ſeveral rapes and 
hundreds within the county, with the names of their 
conſtables, and that they ſeverally attend in perſon 
upon the juſtices of aflize and gaol delivery; and 
execute their commands in matters concerning the 
execution of their offices. 

And that the ſaid bailiffs ſummon a jury between 
party and party, for the trial of their cauſe at 2½ 
Prius, 

After the bailiffs have executed their warrants, 


they are to return the ſame to the ſheriff, in _—_ 
| or 
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for him to return the judges precept, to which he 
annexes à calender as follows, wrote on a piece of 
parchment. 
O:fordfpire ) A calendar of the names of all the Names of the 

to wit. Tjuſtices of peace of our lord the king, <> Se. 
coroners, mayors, bailiffs, liberties, rapes, and 
hundreds, within the county of Oxford, ſummoned 
to be and appear before his majeſty's juſtices aſſigned 
to take the aſſizes in and for the ſaid county, 
on NMedneſday the 22d day of Ju, at Oxfera, in the 
{id county, and in the car of our Lord 1782. 


Names of the juſtices. Coroners. Mayors. Bailiffs, Oc. 


A. B. Fl. E. 


Then on a ſeparate piece of paper put the names 

of the grand jury until they be ſworn, and when 

they are ſworn, ingtoſs them on parchment, and 

deliver the ſame to the clerk of the aflize to be an- 

nexcd to the precept thus, 

Oxfordſpire The names of the grand jury to en- Grand jury, 
to wit. quire for our ſovereign lord the King, 

and the body of the ſaid county (here inſert their 

names underneath, and the hundred they live in.) 
Alſo on a ſeparate piece of parchment, ingroſs 


the names of the jury, who are to try between the 


king and the priſoners, and at the foot thereof, add 


the ſeveral bailiffs names, who gave them notice. 

Uxjordſhire The names of the jury to try between Common jur;. 
to wit. our ſovereign lord the king and the 

priſoners (here inſert the names) and at the end of 

cach, put the ſheriff 's name. 
The ſheriff generally ſends three or four days be- 

fore the circuit begins, to the judges of aſſize, the 

calendar of the priſoners, by what juſtice commit- 

ted, and for what cauſe, what priſoners are bailed, 

and by whom, wrote on plain paper, and delivered 

in town, the form of which is as follows, 

Oxfordſhire The calendar of all the priſoners be- Calendar of pri- 
to wit. ing in the gaol of the ſaid county, to- N 

Sener with their attachments, indictments, and 

all 
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all other minuments, any way concerning the ſaid : 
priſoners. 
He alſo is to annex to the aſſize proceſs, a copy of 
the ſaid calendar of the priſoners and their commit: 
ments, &c. on parchment as delivered to the judges, 
He is to give the judge's marſhal, on the day of 
trial, a panel of the jurors, ſummoned between party 
and party ingroſſed on parchment, 
— 56 Oxfordſhire "The names of the jury, between (here , 
to wit. inſert their names, and the bailiffs that 
ſummoned them) to which is added, iſſues upon 
each of them, 40. alſo to make tickets of thoſe 
names and hundreds, with the jury's addition of 
trade, being an exact copy of the panel upon 
| ſtrong paper, to put in the jury box, &c. 
Penalty on ſheriff By the ſtatute of 3 Geo. 2. c. 25. it is enacted, 
deren We That in caſe any ſheriff, Sc. ſhall ſummon and 
the duplicate © return any perſon or perſons to ſerve on any 
ſent him by the © jury, in any cauſe to be tried before the juſtices 
— 1 he c of aflize, or niſi privs, or judges of the great 
e ſeſſion in Males, or for the counties palatine, 
* whoſe name is not inſerted in the duplicate de- 
& livered or tranſmitted to them, purſuant to 
« felt. 1. by theclerk of the peace, then the judge 
of aſſize may ſet ſuch fine in a ſummary way, as 
he ſhall think meet, not exceeding 10 l. nor leſs 
% than 406.“ Jed. 3. | 
Sheriff, Ge. on © Sheriffs, on the return of writs of venire facias, un- 
return of writs © Jeſs in cauſes to be tried at bar, or where a ſpecial 
of wen. fare t & jury ſhall be ſtruck) are to annex a panel of the 
annex a panel of * / | . 
Jurors names of a competent number of jurors, named 
ein the liſts, not leſs than forty eight in any coun- 
« ty, nor more than feventy-two (without direc- 
tion of the judges) who {hall be ſummoned to 
„ ſerve at the affizes, Sc. and the names of the 
« perſons impaneiled ſhall be writ in ſeveral diſtinct 
pieces of paper, of equal ſize, and be delivered 
« by the under-theriff to the judge's marſhal, who 
is ty cauſe them to be rolled up all in the ſame 
manner, and put together in a box; and en. 
any 
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* any cauſe ſhall be brought on, ſome indifferent 
&« perſon is to draw out twelve of the ſaid papers ot 
« names, who not being chalienged, ſnall be the 
« jury to try the cauſe ; but if any perſons who are 
« challenged are ſet aſide, and ſhall not appcar, 
« then a {urther number to be drawn till there is a 
« full jury, Se. 3G - 8. By the 
48 5. V. S. M. c. 24. © Jurors qualified to ſerve 
« on trials of viii prius, are to have 10. in land, We, 
« yer annum in England, and 61. in MHales, of free- 
« hold land or copyhold. In London jurors are to 
6 be houſekeepers, having lands or goods worth 
« 1001.” bid. [cf. 19. 
« In Middleſex, all leateholders upon leaſes, where Leaſeholders 
« the improved rents or value ſhall amount to 50/7. e 
„or upwards, her ann. over and above all ground- 3 10 
« rents or other reſervations, payable by virtue of pcr a7. liable 
« the faid leaſes, ſhall be liable and obliged to ſerve *? Ss 
« upon juries, when they ſhall be legally ſummoned, 
*.and none are to be returned who have been re- 
turned in the two terms preceding.“ 4 Geo. 2. 
Go: 7. elk. ts 4 
Oxfordſhire ! F. B. Eſq. ſheriff of the county afore- Warrant to fun- 
to wit. Tory to the bailiff of the hundred of mon the attizes, 
greeting: By virtue of the precept of 
Edward Milles, Efq. and Francis Buller, Eſq. juſtices 
of our ſaid lord the king, aſſigned to take all afizes, 
jurats, and certificates, Sc. I command you, that 
you do not omit, by reaſon of any liberty within my 
buliwick, but that you cauſe to come before the 
fad juſtices at Oxford, in the county aforeſaid on 
the day of next coming. 
all writs of aſſize, jurats, and certificates, before 
whatſoever juſtice to be taken, Ic. and alſo, that 
you cauſe to come before his majeſty's ſaid juſtices, 
at the time and place aforeſaid, ſuch and ſo many 
honeſt and lawful men of the hundred aforeſaid, 
whoſe names are hercunder written, to do thoſe 
wings which on the part of our ſaid lord the king 
ſhall be then and there enjoined them. I command 
ſy VUu 
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you alſo, that you make public proclamation in 


and through the whole hundred aforeſaid, that all 
thoſe who will proſecute againſt any priſoner, in 
any priſon or gaol in the county aforeſaid, that the 

be then and there preſent to proſecute againſt them, 
as ſhall be juſt. And alſo, that you give notice 
to all juitices of the peace, chief conſtables, coro- 
ners, ſtewards, and bailifts of liberties, within the 


hundred aforeſaid, that they be then and there with 


FVrecept for the 
Hrze proceſs. 


the aſlizes, to be holden: for my county, at Oxford, 


their rolls, records, indictments, and other memo- 
randums, to do thoſe things which in this behalf 
3hall belong unto them to be done. And further, b 
virtue of the ſeveral writs of our ſaid lord the king, 
to me directed, [command you, that you have before 
he ſaid juſtices of our ſaid lord the king, at the time 
and place aforeſaid, the bodies of the ſeveral jurors 
whote names are hereunder written, to ſerve upon the 
ievera} juries hereunder mentioned, and that your- 
jelf be there in your own perſon, to attend, do, and 
neriorm all thoſe things which belong to your office: 
And that you have then and there the names of the 
id juſtices, chief conſtables, coroners, ſtewards, 
bailiffs of libertics, jurors, &c. Given, Sc. and in 
the twenty-ſecond year of the reign of our ſovereign 
ord George the third, by the grace of God, of Great 
iritain, ['rance, and Ireland, king, defender of the 
faith and ſo forth, and in the year of our Lord 1782. 
Grand jury. Jury between party Crown jury. 
and party. | 
AB. The names are only to be inſerted which 
each bailiff is to fummon. | 
Can ) J. B. Eſq. theritt of the county aforcſaid, 
to wit. Fo Jb. Doe my bailiff, for this purpole 
only, greeting: By virtue of his majeſty's writ to 
me directed, theſe are to charge and command 
you, that notwithſtanding any liberty in my county, 
you enter the ame, and ſummons, diitrain, and take 
the ſeveral perſons hereunder named, ſo that they 
be and appear before the juſtices aſſigned to take 
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on Monday, the 22d day of July next, to anſwer to 


his majeſty for ſeveral treſpaſſes, contempts, and 


offences for which they ſtand indicted : And hereof 
fail not at your peril. Given under the ſeal of my 
office this day of in the year of 
our Lord 1782. Here inſert the names as before. 
Oxon NF. B. Eſq. ſheriff of the county aforeſaid, Precept to ſum- 
to wit. bY IV. R. my bailift, greeting: Theſe are _ a ſpecial 
to will and require you, immediately upon fight 
hereof, that you warn the ſeveral perſons hereunder 


named, ſo that they be and appear before his ma- 


jeſty's juſtices of afſize as on the day 
of and then and there to ſerve as jurymen 
in a cauſe between plaintiff, and de- 
ſendant. Hereof fail not at your peril. Given under 
the ſeal of my office, this day of 1782. 
Sir E. H. baronet, and all the others, ) By the tame 
as in the panel ſent. | ſheriff. 

Where there is to be a view, add the following. 
And 1 do alſo hereby authoriſe and require you, 
to ſummon the firſt twelve perſons named herein, 
ſo that they do appear to take a view of the place in 
queſtion, on the day of inſtant, 
and that they meet in order thereto, at one of the 
ciock in the afternoon of the ſame day, at the houſe 
called or known by the name or ſign of the 
in By the ſame ſheriff. 

A. B. againſt C. D. 

By virtue of a rule of court made in this cauſe, Bailiff's ſums 
you are hereby ſummoned to appear at a certain mos. 
houſe, called or known by the name or ſign of the 

in on the day of 
inſtant, by one of the clock in the afternoon of the 
ſame day, in order to view the place in queſtion. 

1 | F. B. Eſq. ſheriff. 

Having now ſummoned the aſſizes, pleaſe to 
make the following returns to the ſeveral precepts. 

The execution of this writ appears in divers Return ta the 
panels hereunto annexed; and further, I have ron. en _ 
made public proclamation through my whole bailt- by . 

| F 2 wick, aflize. 
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wick, that all they who will proſecute againſt them, 
or any of them, ſor any thing within contained on 
the part of our lord the king, or for themſelves, that 
they be then and there with their bills in form of law 
to proſecute. I have given notice alſo to all juſtices 
of the peace, mayors, coroners, bailiffs of liberties 
and hundreds, and conſtables of hundreds, in the 
county aforeſaid, that they reſpeRively be then and 
there with their rolls, records, indictments, and all 
other remembrances, to do thoſe things which to 
their ſeveral ofſices in that behalf appertain, to be 
done as is within commanded. The anſwer of. 
e er box The execution of this writ appears. in divers 
eyer and termine, Panels hereunto annexed. The anſwer of. 
figned by tne judges, Fran | 
Ditto of thegaol The execution of this writ appears in divers 


delivery ſigned .. : Bo n 
by the judge. Panels hercunto annexed, The anſwer of. 


Keturn of fum- The within named A4. B. and C. D. are ſum- 
02 ae Moned by good ſummoners, to wit, E. F. and 

ez! G. H. (the bailiff's names.) | 

John Doe, 
Pledges, and 

| Richard Rae. | 
But the within named J. K. and L. M. have 
nothing, nor hath either of them any thing in my 
bailiwick, by which they, or cither of them can be. 
attached, nor are they or either of them found in 

the ſame. ; 
Return of capias By virtue of this writ. to me directed, I have 
nic hetment taken the bodies of the within named H. B. and 
pan: i C. D. whom J have before the king's juſtices with- 
in named, at the day and place as within I am com- 
manded, but the within named E. F. and G. H. 
are not, nor is either of them found in my bail 

Wick. The anſwer of. 8 

Return of the By virtue of this precept to me directed, I have 
ah kee Cauſed to come before the juſtices within written, 
(lerk of atze. At the day and place within contained, all writs ot 
5 aſſize, juries and certificates, before whatſoever | 
juſtices arraigned, as well by divers writs * 
: 24% 
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lady Ann, firſt of 4 Hngland, and afterwards of Great 
Britain, &c. late queen, as alſo by divers Writs of 
the lord George the firſt, and of the lord George the 
ſecond, kings of Great Britain, Sc. as & divers 
writs of our lord the now king, in my county, to- 
gether with the panels, attachments, re-attach- 
ments, ſummons's, and re-ſummons's, and allocher 


minuments whatioever, any ways concerning thoſe | 


aſſizes, juries, and certificates. I have ao cauſed 
to come before the ſaid juſtices, all the priſoners 
being in the gaol of the ſaid county, together with 


their attachments, indictments, and all other minu- 
ments any ways concerning thoſe priſoners, and of 


the verze of every town and place where the felo- 
nies were committed, whereof the ſaid priſoners are 


indicted, appealed, or arrefted, as well within liber- 


ties as without, twenty and four, as well knights as 
other good and lawful men of every hundred in the 


lame county, by whom the truth of the matter may 


the better be known and inquired into, and wio 
have no affinity to thoſe priſoners, together with 
four ſelected men of thoſe towns and places, to do 
thoſe things which on behalf of our ſaid lord the 
king, ſnall be then and there enjoined them. I have 
alio publicly cauſed to be proclaimed throughout 
my whole bailiwick, that all they who will proſe- 
cute againſt thoſe oriſpnenk be then and there to 
projecute againſt them as ihall be juſt. I have alſo 
given notice to all. juſtices of the peace, mayors, 
coroners, eſcheators, and ſtewards; and alſo to all 
chief conſtables and bailiffs, of every hundred and 
liberty within my county, that they be then and 
there in their own perſons, with their rolls, re- 
cords, indictments, and other reme:: :DranCes, to do 
thoſe things and to which their offices in that 
behalf appertain to be done, as within I am com- 
manded. 
The reſidue of the execution of this precept 
appears in certain ſchedules hereunto annexed. 
| G. H. ſheriff. 
7 By 
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What iſſues the 
ſneriff muſt re- 
turn upon Fa. 
corpora, or diſ- 
/g. 


Upon attaint. 


Election of 


CN 

By the common law, the ſheriff, could return no 
iſſues, upon a ven. fac. jurarts, neither was it riced- 
ful to return any great iflues upon writs of habeas 
corpora : But for the mote expedition of juſtice, 
and ſpeedy trial of iſſues (which in former times 
were greatly delayed), for want of compelling 
Jurors to appear, by the Stat. of 35 H. 8. c. 6. / 4. 
it is enacted, © That upon every writ of ha. corp, 
or diſtringas, with a niſi prius delivered of record 
< to the ſheriff, &c. to whom the making of the 
return doth appertain, the ſaid ſheriff, c. ſhall 
return iſſues upon every perſon impanelled, and 
returned upon any ſuch writs, at the leaſt 5 5. 
« upon an alias, 105. pluries, 135. 4d. and double 
that ſum upon every other.“ 

By Stat. 27 El. c. 6. The iſſues upon the firſt 
e difiringas are enlarged to 10s. the ſecond 205, 
and 305. on the third.“ 

4 No ſheriff or other officer, ſhall return in the 
« king's courts, leſs iſſues in actions of attaint, 
« than 40s. upon the firſt writ of diſtreſs, and 5/. 
« on the ſecond writ of diſtreſs, and double 
« upon every other writ of diſtreſs, againſt the per- 
« {ons impanelled and returned to be jurors in the 
„ ſame action, upon pain to forfeit twenty pounds 
« to the king and party grieved.” 11 H. 7. c. 21. 
8. c. 3. & 13 K. 25. 


Election of Members. 


B 7 H. 4. c. 17. The election of knights of 
„ the ſhire, is to be made in the following 
«© manner : At the next county court after the de- 
« livery of the writ, proclamation is to be made by 
« the ſheriff of the county, of the day and place 
< the parliament is to aſſemble, and that all as are 
<« there preſent ſhall attend at the election of knights 
< of the ſhire; and then in full county, a free and 
e indifferent election ſhall be made; and aſter ſuch 
choice, the names of the parties choſen * Y 
| e 


f 


i UJ 


© GY foo d 0 


7 


ELECTION of MEMBERS. $3 


« be written on an indenture under the ſeals of 
« the electors ; which indenture ſo ſealed, and 
« tacked to the writ, ſhall be the ſheriff's return 
„thereof.“ E tr, | 

By the 23 H. 6. c. 15. © Every ſheriff, after the Every ther' 
« delivery of any writ to him made, ſhall make ee 

n ; ys make a 

« and deliver, without fraud, a ſufficient precept precept to every 
« under his ſeal, to every mayor and bailiff, or to mayor, C., 
« bailiffs or bailiff, where no mayor is, of the cities 
« and boroughs within his county, reciting the ſaid 
« writ, commanding them by the ſame precept, it 
« it be a city, to chuſe by citizens of the ſame city, 
« citizens, and in the ſame manner and form, it it 
« be a borough, by the burgeſſes of the ſame, to 
« come to the parliament, And that the ſame 
% mayor and bailiffs, or bailiffs or bailiff, where no 
« mayor is, ſhall return lawfully the precept to the 
« fame ſherifts, by indentures betwixt the fame 
„ ſheriff and them to be made of the ſaid elections, 
« and of the names of the ſaid citizens and bur- 
« gefles by them ſo choſen, and thereupon every 
« therift ſhall make a good and rightful return of 
« every ſuch writ, and of every return by the 
„ mayors and bailifts, or bailifts or bailiff, where no 
mayor is to him made.” 

By the 7th & 8th W. 3. c. 25. . 1. That as Writs to be deli- 
* well upon the calling or ſummoning any new 1 GK 
„% <5 : per officer, who 
parliament, as alſo in caſe of any vacancy dur- is to indoſe the 
ing this preſent, or any future parliament, the day when receiv- 
„ ſeveral writs ſhall be delivered to the proper of- r en _— 
% ficer to whom the execution thereof doth be- 
long or appertain, and to no other perſon what- 
* faever; and that every ſuch officer, upon the re- 
* celpt of the ſame writ, ſhall upon the back there- 
** of, indorſe the day he received the ſame, and 
„ ſhall forthwith, upon receipt of the writ, make 
out the precept or precepts, to each borough, 
* town corporate, port, or place within his juriſ- 
* diction, where any member or members are tobe 
elected to ſerve in ſuch new parliament, or to 
= 1 ſupply 


(0 


— — — 


—— . P —— ⏑§—8L—. ——— — — 


— c 5 — 
R RE IEG os 


ani. - 


— 
—— R— 


wary 
2 


* 


< — _— — — — 
* a 


\ 
— x K — — = 5 4. = 
— G - — > = . = = wa za —_—— he 
* — Co CIS - 5. N . . 


33 ELECTION of MEMBERS: 


ate We dere ſupply any vacancy during the preſent or an 
1 & future parliament, and within three days after 
of che writ. << the receipt of the ſaid writ of election, ſhall b 
“ himſelf, or proper agent, deliver, or cauſe to be 
delivered, ſuch precept or precepts, to the pro- 
per oificer of every ſuch borough, town corpo- 
rate, port or place, within his juriſdiction, to 
* whom tae cagcution of ſuch precept doth belong 
or appertain, and to no other perſon whatſoever, 
Officer to indorſe *© and every ſuch oficer upon the back of the ſame 
Wed 8 “ precept, ſhall indorſe the day of his receipt there- 
notice of che of, in the preſence of the party from whom he 
ume of election © received ſuch precept, and ſnall forthwith cauſe 
in eisht 947% cc public notice to be given of the time and place 
cf clection, and mall proceed to election there- 
upon, within the {pace of eight days next after 
© his receipt of the fame precept, and give four 
«© Gays notice at leaſt of the day appointed for the 
& clection.“ 

Sect. 3. That upon every election to be made 
e e, ae © Of aby knight or nights of the imire, to ſerve in 
proceed to ec. this prejent or any future parliament, the ſheriff 
- 775, 291 9p of the county where ſuch election thall be made, 
days after receipt“ Tall hold his county court for the ſame election, 
of the write © © at the moſt public and uſual place of election 

within the ſaid county, and where the ſame has 
% moſt uſually been for forty years laſt paſt, and 
„ ſhall there proceed to election, at the next coun- 
&« ty court, unleſs the ſame fall out to be held with- 
sin ſix days after the receipt of the writ, or upon 
„the ſame day, and then ſhall adjourn the ſame 
„court, to ſome convenient day, giving ten days 
notice of the time and place of election; and in 
«< caic the ſaid election be not determined upon the 
„ view, with the conſent of the freeholders there 
Sheriff, Ge. to “ preſent, but that a poll ſhall be required for de- 
on EY po termination thereof, then the ſaid theriff, or, in 
2 point a num. © his abſence, his under-ſheriff, with ſuch others 
ber of cb. © as ſhall be deputed by him, ſhall forthwith there 
proceed to take the ſaid poll, in ſome open or 
« public 


Courtyononyt th 
Pi 


« ficers, to whom the execution of any writ or pre- 
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public place or places, by the ſame ſheriff, or his | 
« u: er-{heriff, as aforeſaid, in his abſence, or | 9 
« (pers appointed for the taking thereof as afore- | 
« {aid ; ana for the more due and orderly proceed- | | 
« {1 in the faid poll, the ſaid ſheriff, or in his ab- | 
« je ze ais wder-ſheri??, or ſuch as he ſhall depute, | | 
« ſul appoint ſuch number of clerks, as to 
« him thall ſeem meet and convenient for taking 
« thereof.“ | 

By the Stat. 2 Geo. 2. c. 24. ſect. 9. All and This a& to be 


« eyery the ſheriffs, mayors, bailiffs, and other of- read by the the. 
riffs after reading 
of the Write 


< 


« cept for electing any member or members, to 


« ſerve in parliament inali belong or appertain, 

« ſhall, and are hereby required at the time of ſuch 

« election, immediately aiter the reading ſuch writ 

« or precept, read, or cauſe to be read, openly be- 

„fore the electors there aitembled, this preſent 

« act, and every clauſe therein contained, and the 

« {ame ſhall alſo openly be read once in every year, 

« at the general quarter ſeſſions of the peace, to be And at the quare 
„ holden next after Eæſter, for any county or city, ter ſeſlions after 
« and at every election of the chief magiſtrates in Eier. 

any borough, town corporate, or cinque port, and 

Hat the annual election of chief magiſtrates, and 

town counſellors, for every borough within that 

part of Great Britain, called Scotland.” 

Oxfordſhire F. P. Eſq. ſheriff of the county afore- Precept for the 
to wit, Fla, having received his majeſty's writ, election of two 
under the great ſeal of Great Britain, for the electing LT 
two knights to ferve for this county in the parlia- the general elec- 
ment to be holden at the city of Meęſiminſter, on tion for knights 
the 21ſt day of October next, do, in obedience to 07-1906: 

the ſaid writ, and of the ſeveral ſtatutes in that caſe 
made, hereby proclaim and give public notice, that 
in full county, at my next county court, which 
will be held at In and for the ſaid county, 
on the day of this inſtant 
at ten of the clock in the forenoon, I ſhall proceed 
to {uch election; when and where all perſons in- 
tereſt ed 


: 
1 
4 
1 
. 


2 


— od. 


— 
ET Wiz CATERER 


— 


- . — g 3 — 
2 — ccc — n 
5 —— SE —— 
D ITE ——— er — 2 << = — T 


. ̃ Ea IS — 
* 


. ² . —ͤw6.̃ ᷑H̃« -.. ̃ ⁵˙ IG: 
* 2 — 2 e 5 


90 


The indenture. 


ELECTION of MEMBERS, 
tereſted therein will be heard, and are to give 
their attendance accordingly, dated the 
day of 1780. F. P. Eſq. ſheriff. 


This indenture made in full county, at the 


county court, for the county of held at 


in the ſaid county, on the day of 

in the year of our Lord 1780, between 
J. B. ſheriff of the county aforeſaid, of the one 
part, and (here put twenty or thirty of the moſt re- 
ſpectable names) with many others, freeholders of 
the ſaid county of of the other part, witneſ- 
ſeth, that by virtue of his majeſty's writ under the 
great ſeal of Great Britain, to the ſaid ſheriff direc- 
ted, and hereunto annexed, for the electing of two 
knights of the aforeſaid county, to ſerve for the 
faid county, in his majeſty's parliament, to be 
holden at the city of J/:/?minfler, on the 
day of next. We therefore the ſaid ſhe- 
riff, and the ſaid (twenty or thirty other names as 
beforementioned) and many other freeholders of 
the ſaid county (the major part of the whole county 
aforeſaid) being this preſent day, at afore- 


ſaid, ſworn and examined, according to the force, 


form, and effect of the ſaid writ, and of divers ſtatutes 
in that caſe lately made and provided, and according 
to the directions of the ſaid writ ; have (proclama- 
tion of the premiſes being firſt made) elected 


AH. of in the county of Eſq. and 


7. K. of in the ſaid county, Eſq. the moſt 
fit and diſcreet knights of the ſhire of the aforeſaid 
county, to attend at the ſaid parliament, giving 
and granting to the ſaid knights, full power, and 
ſufficient authority for themſelves and the com- 
monalty of the aforeſaid county, to do and conſent 
to thoſe things, which in his majeſty's ſaid parlia- 
ment, by the common council of the realm (by the 
blefling of God) ſhall happen to be ordained upon 
the affairs in the ſaid writ ſpecified. In teſtimony 


' whereof, as well the hand and ſeal of the office of 


the ſaid ſheriff, as alſo the hand and ſeal of 0 
. ; other 


ve 
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other parties above named, are hereunto inter- 
changeably ſet the day and year firſt above written, 
ES Eſq ſheriff. 
A. B. G. . &. MM. 
C. D. 88 
E. f. 


This indenture made in full county, at the Indenture for 
county court for the county of held at returning one 
in the ſaid county, on the Pen ths 
day of in the 22d year of the reign, &c. county, in the 
and in the year of our Lord 1782, between Kay ac _ 
ſheriff of the county aforeſaid of the one part, and called upto the 


(here put twenty or thirty names) with many houſe of lords, 


others, freeholders of the ſaid county of the other 
part, witneſſeth, that by virtue of his majeſty's writ 
under the great ſeal of Great Britain, to the ſaid 
ſheriff directed, and hereunto annexed, for the elec- 
ting {in the place of Eſq. who was lately 
choſen one of the knights for the ſaid county, for 
his majeſty's preſent pariiament, but is now baron 
0 in the ſaid county, and one 
of the peers of the kingdom of the upper houſe of 
the ſaid parliament, and for that reaſon is removed 
from the lower houſe of the ſaid parliament), of one 
other fit and diſcreet knight of the aforeſaid county, 
to ſerve for the ſaid county, in his majeſty's ſaid par- 
lament, which, at the time of the iſſuing the ſaid 
writ, was holden at his majeſty's city of Meſimin- 
ſter. We therefore the ſaid ſheriff, and the ſaid 
(here put the names aforeſaid) and many others, 
frecholders of the ſaid county, (the major part of 
the whole county aforeſaid) being this preſent 
day at atoreſaid, ſworn and examined 
according to the force, form, and effect of the ſaid 
writ, and of divers ſtatutes in that caſe lately made 
and provided, and according to the directions of the 
laid writ; have (proclamation of the premiſes be- 
ing firſt made) elected Sir bart. of 
a fit and diſcreet knight of the aforeſaid county, to 
attend at the ſaid parliament ; giving and granting 
to 
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to the ſaid knizht, full power and ſufficient autho- 
rity, for himſelf and the commonalty of the afore- 
ſaid county, to do and conſent to thoſe things which 
in his majeſty's paruament aforeſaid, by the com- 
mon council of the realm (by the bleſſing of God) 
ſhall happen to be ordained upon the affairs in the 
. ſaid writ ſpecined. In teſtimony whereof, as well 
the hand and ſea] of the office of the ſaid ſherift, as 
allo the hands and ſeals of the other parties above- 
named, arc hereunto interchangeably ſet the day 


and year fit abve written. Eſq. ſheriff, 
| A. B. — G. H. 
8 — * 


i 6 - L. M. 
Precept and re- to wit. G. K. Eſq. ſheriff of the coun- 
turn of mem ty aforeſaid, to the bailiff of the borough of 
e ee in the ſaid county, greeting: Know ye, that I have 
porough, direc- received a certain writ of our lord the king to me 
ted tothe bailiff. directed, the tenor whereoi followeth in theſe words, 
to wit, (George the third, Sc. here ſet forth the 
writ verbatim) and becauſe the execution of the 
faid writ, as to the borough of belongs to 
vou, therefore by virtue of the ſaid writ, I require 
you, that you forthwith cauſe one burgeſs to be 
elected for the ſaid borough, according to the com- 
mand of the ſaid writ, and how this my warrant 
ſhall be executed, you ſhall make known to me im- 
mediately after the faid election made, fo that I may 
certify the ſame, together with the ſaid writ, and 
this precept, to our lord the king in his Chancery 
forthwith, Given under the ſeal of my office, the 
r 1 By the fame ſheriff, 
(Indorſed. 

"The day of at nine o'clock : Re- 
ceived this precept from the under-ſheriff of the 
county of I. P. bailiff of the ſaid borough, 

Proclamation made on tne day of 
17 at the uſual places within the borough of R. 
within mentioned, to proceed to election there = 
- | | 2 
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he day of the ſame month of at 11 o*clock 


in the forenoonof the ſame day. . P. bailiff. 


The exccution of this precept appears in a Cer- Return to the 


tain ſchedule hereunto annexed. . P. bailiff, wit 
This indenture made at the borough of Indenture. 
in the county of the day of in 


the 22d year of the reign of, &c. and in the year of 

our Lord 1782; between G. K. Eſq. ſheriff of the 

ſaid county of the one part, and V. P. bailiff of the 

faid borough, and C. N. Eſq. and L. MH. Efq. G. H. The perſons 
Eſq. and T. L. Eſq. and others, burgeſſes of the ee 
aforeſaid borough, by virtue of a certain precept geifes of the 
under the ſeal of the faid ſheriff made, and directed a 
to the ſaid bailiff, bearing date the day of © NE 

| inſtant'; have freely and indifferently 

elected A. K. Eſq. and G. N. Eſq. burgeſſes of the 

borough aforeſaid, the moſt ſufficient and diſcreet 

to be at the parliament of our ſaid lord the king, 

to be holden at H nſter, the day of | 

next enſuing, which ſaid A. K. and E. N. have 

full and ſufficient power for them the faid electors, 

ſor themſelves and the commonalty of tne ſaid 

vorough, to do and conſent to thoſe things which 

then and there, by the common council of the 


kingdom of Great Britain (by the blefling of God) 


ſhall happen ro be ordained upon the affairs in the 
ſaid parliament to be treated of. In witneſs where- 
of to one part of theſe preſents remaining with the 
faid ſheriff, as well the ſaid bailiff, as the ſaid bur- 
geſles, have ſet their hands and ſeals, and to the 
other part remaining with the ſaid bailiff and bur- 
geſſes, the ſaid ſheriff hath ſet his ſea), the day and 
year firſt above written. R IF. B. bailif, 

and twenty-ſeven others. 

This indenture made, &c. between, Sc. Wit- Indenture of 


neſſeth, that by virtue of a warrant to me directed, cen by a 
1 . * . b * Or. 

_ trom Sir A. B. knight, ſheriff of the county of C. 

for the electing and chooſing two burgeſſes, men of 


Lood underſtanding, wit, knowledge, and diſcre- 


tion, for cauſes concerning the weal public of the 
5 2 realm, 


By the conſta- 


ELECTION of MEMBERS, 


realm, to be at his majeſty's high court of parlia. 
ment, to be holden at his city of Hęſiminſler, on 
the day of next coming; I, E. H. mayor of 
the borough (or town) of C. with the whole aſſent 
and conſent of the reſt of the burgeſſes there, have 
made choice and election of G. H. of, Sc. Eſq. 
and J. K. of &c. Eſq. to be burgeſſes for our ſaid 
borough of C. to attend at the ſaid parliament ac- 
cording to the tenor of the ſaid warrant to me di- 
rected in that behalf. In witnefs whereof, I have 
to theſe preſents ſet our common ſeal of our ſaid 
borough, the day and year firſt above written. 

This indenture made, &c. between H. A. Eſq, 


bles and burgh- high-ſheriff of the county of of the one 


ers- 


part, and H. 7. and W. S. junior, and conſtables of 
the borough and pariſh of A. in the ſaid county 
of B. and F. L. Eſq. R. C. gent. (with forty others 
named) and others the burghers and inhabitants of 
the ſaid borough of A. of the other part; witneſſeth, 
that by virtue of a precept to the ſaid conſtables 
directed, and delivered by the ſaid ſheriff, under 
the ſeal of his office in that behalf; they the ſaid 
conſtables, burghers and inhabitants, have of their 
full conſent, duly choſen Sir F. V. bart. and S. A. 


Eſq. two burgeſſes, fit and diſcreet men to ſerve 


for the ſaid borough in the parliament, to be holden 
at his majeſty's city of Meſtminſter, the day 


of now next enſuing, according to the | 


tenor of the ſaid precept, giving, and by theſe pre- 
ſents, granting to the ſaid two burgeſles ſo choſen, 
full power for themſelves and the commonalty of 
the {aid borough, to do and conſent as in the ſaid 
precept is ſpecified. In witneſs whereof, to one 
part of theſe preſents remaining with the ſaid ſheriff, 
they the ſaid conſtables, burghers and inhabitants, 
have hereunto ſet their hands and ſeals; and to the 

\ other part remaining with the ſaid conſtables, the 
ſaid ſheriff hath ſet the ſeal of his office, the day and 
year firſt above written. 


Subſcribed by the ſaid conſtables, and 47 others. 
2 Quarter 


95 
Quarter Sefions. 


HE ſheriff is to provide and make ready, a Sheriff to pro- 
T fit, meet, and decent place, for the juſtices ade 2 decent | 
place to huld the 
of the peace, to keep and hold there general quar- ſeſſions. 
ter ſeſſions, as need ſhall require. 

The ſheriff upon receipt of the precept of any Upon receipt of 
two juſtices (one to be of the quorum) is to ſummon a LE ron 
the ſeſſion of the peace, and to return a grand jury yogi LS 
before them or their fellow juſtices, at a certain act. | 
day and place appointed, but ſuch precept ought to 
bear teſte fifteen days before the return, and ought 
to be forthwith delivered to the ſheriff, that he may 
have ſufficient time to proclaim the ſeſſions, and to 
give notice to all ſtewards, conſtables, and bailiffs 
of liberties, coroners and other officers, to be preſent 
and to do their duties at ſuch day and place, and to 
proclaim in proper places throughout his bailiwick, 
that ſuch ſeſſions will be holden at ſuch day and place, 
and to attend there himſelf to do his duty. 2 Haw. 41. 

When the ſheriff hath received the precept from To grant pre- 
the clerk of the peace, he muſt direct ſeveral war- cepts forſum- | 
rants to the ſeveral bailiffs of hundreds, rapes, and "> Wes 
überties, containing in them, the ſubſtance of the 
ſaid precept, to ſummon them to appear at the 
ſeſſions, Sc. 

Oxon 155 P. Eſq. ſheriff of the county aforeſaid, Warrant to ſun- 
to wit. to A. B. and C. D. my bailiffs, of the en 
hundred of G. greeting: By virtue of his majeſty's 
writ to me directed; theſe are in his majeſty's 
name to will and require you, that you forthwith 
make known, by open proclamation, in every mar- 
ket town, and all other places convenient, within 
your ſaid hundred, that the next general and quarter 
leſtions of the peace, of and for the county afore- 
laid, is to be holden and kept at Oxford in the 
county aforeſaid, on J/cdneſday, being the 
day of next coming, by eight o'clock in the 
torenoon of the ſame day; and that you give notice 

Hoe” to 
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If there are per- 
ſons to be called 
on recognizan- 


QUARTER SESSIONS. 


to all juſtices of the peace, coroners, ſtewards, and 
chief conſtables of your hundred, that they be then 
and there prefent, to do and perform that which to 
their ſeveral offices doth appertain : And that all 
thoſe that ought to proſecute any priſoner or pri- 
ſoners, in the gaol of the faid county, or bound over 
then to appear and anſwer, be then and there preſent, 
to proſecute againſt them according to law ; And 
alſo, that you ſummon and warn the perſons whoſe 
names are under written, that they be then and 
there preſent to ſerve on the grand jury, and to en- 
quire, on his majeſty's behalf, for the body of the 
county aforeſaid, of all ſuch matters and things as 
ſhall be then and there given them in charge: And 
alſo, that you ſummon and warn the perſons under 
written, being able and ſufficient freeholders of your 
hundred, that they be then and there preſent to 
ſerve on the petty jury, for his majeſty's ſervice; 
and that yourſelf be then and there preſent to make 
return hereof. And herein neither you nor them 
may fail, and at you and their perils. Given under 
the ſeal of my office, the day of and 
in the 22d year of the reign of our ſovereign lord 
George the third, by the grace of God, of Great 
Britain, France, and Ireland, king defender of the 
faith, and in the year of our Lord 1782. 


Grand jury. Petiy jury. 
A. B. he E. F. 
2 5. name them. G. . 


If there are any perſons to be called on their re- 
cognizances, &c. then if the precept commands 


ces, then how to the ſheriff to ſummon or diſtrain, Sc. add this, 


add to the pro- 


cen. 


J alſo command you to ſummon C. D. of, Oc. 
<« and to diſtrain the inhabitants of the hundred of 
« C. ſo that they be and appear before the juſtices 
cc aforeſaid, at the time and place aforeſaid, and 
<« alſo that you take E. F. of, Sc. and J. K. of, 
He. fo that I may have their bodies before the 
« ſaid juſtices at the time and place aforetaid, to 


«© anſwer to our ſaid lord the king, of and con- 
4 “ Cerning 


ing 


- 
© 
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« cerning divers treſpaſſes, aſſaults, and other miſ- 
« de neanors whereof they ſtand indicted. Here- 
« of fail not, as you will anſwer at your peril. 


« Given, Fc. 


Of the Sherif's Drity, with reſpe? to the 
. Choice of a Coroner. 


TY 7//tm. 2. made 3 Ed. 1. cap. 10. it is enac- Sufficient men 
B ted, * That turoug h all e ſufficient men *2 be choſen co- 
roners. 
« ſhall be choſen to be coroner , of the molt loyal 
« and wite knights, which 3 will, and ma 
« beſt attend upon ſuch offices, which lawfully ſhall 
& attach and praſent pleas of the crown.“ 
The chief intent of this ſtatute was to prevent Who are to be 
the chuſing of perſons of me an ability, and it ſeenis cholen. 
the deſigu ab} it is ſufficiently aa, by chufing 
men ot ſubſtance and credit; and as 5 conſtant 
ulage for ſeveral ages paſt has been accordin Sly, it 
is to be no objection at this day, that the pc rſon 
N is not 2 knight. 2 Leer. 160. inn . 
25 4 
By the 14 Ed. 3. Stat. 1. cap. 8. it is enacted, Mutt have fuf- 
% That no coroner be choſen, unleſs he have land Erie nt to ee 
* 11 fee ſufficient in the ſame county, whereof lie 8 
8 anſwer to all manner of people.“ 
By the 28 Ed. 3. cap. 6. it is enacted, < That To be choſen in 
ali coroners of the counties ſhalÞ be choſen i in ſull counties 
tne full counties of the molt meet and lawful peo- 
ple that ſhall be found in the fame counties, to 
execute the faid office; faved always to the king, 
ard other lords, who ought to make ſuch Hay 
roners their ſeignories and franchiſes. 
The ſheriff is to give notice of the day of elec- The theriff to 
tion to all the mar ket towns in his county, a week S! Fo ” 
before, 5 
Ine ſheriff of Osſordſpire will proceed to the Notice, 
election of a corone > for! the ſaid county, in the 
room of T. A. Eſq. deceaſed, at the county court 
to be held at by achournmen t, on I/ed- 
GC rc jay 
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neſday the fourth day of Fuly next, at ten o'clock ig 
the forenoon of the ſame day, at which time and 
place, the frecholders of the ſame county, are de- 
fired to attend. Put the name of the ſheriff, 

The election may be at any town in the county 
as the ſheriff and the candidates agree upon; if 5 
oppoſition at the uſual place where the count 
court is held, if at any other place, than where the 
county court is held, the court to be adjourned to 
that place. 

The ſheriff himſelf is not bound to be preſent, 
but the buſineſs may be done by his underſheriff- 

When the clection begins, proclamation is to be 
made in this manner, *All manner of perſons, 
% who have any thing to do in this election of co- 
„ roner for the county of in the room of 
cc Eſq. deceaſed, let them draw near and 
« give their attendance.“ 

N. B. In caſe of a pole, the frecholders are not 
ſworn, but their qualifications, and where they 


live, are to be entred in the pole book. 


After they have done giving their votes, then 
proclaim, If any one can gainſay why 
© ſhould not be appointed one of the coroners for 
ve this county, let him come forth, and he ſhall be 
« heard, otherwiſe the ſheriff of will declare 
« the ſaid duly elected.“ 

Then adminiſter the oath thus, “ You ſhall 
« ſwear that you will well and truly ſerve our ſo- 
< vereign lord the king's majeſty, and his liege 
<« people, in the office of a coroner, and as one of 
c his majeſty's coroners of this county of 
and therein you ſhall diligently and truly do, and 
„ accompliſh, all and every thing and things ap- 
< pertaining to your office, after the beſt of your 
« cunning, wit, and power, both for the king's 
e profit, and for the good of the inhabitants with- 
in the ſaid county, taking ſuch fees as you ought 
<« to take, by the laws and ſtatutes of this realm, 
« and not otherwiſe.” So help you God. *p 


3 
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N. B. The oaths of allegiance, ſupremacy, and 
abjuration, to be taken at the next general quarter 
ſeſſions, after the ſaid election. | 

By virtue of this writ to me directed, in my full Return to the 
county held (by adjourament) at la the 
county of on the day of in 
the year within written, by the aſſent of the ſame 
county, I did cauſe a coroner to be choſen, in the 
place of the within named deceaſed, which 
coroner, namely | cent. hath taken his oath 
as the manner is, to do and keep thoſe things which 


concern the office of a coroner in the ſaid county, 


as I am within commanded. The anſwer of. 


Replevins. 
Sheriff's Autbority in Diftreſſes, and herein of granting 


eplevin. 


B* 52 H. 3. c. 21. If any beaſts be taken and Sheriff on com- 
« wrongfully with-holden, the ſheriff, up- EO deli- 
on complaint to him made thereof, may deli- ns 
© ver them without let, or gainſaying of him that 
took them, if they were taken out of liberties ; 
but if taken within any liberties, and the bailiffs 
* thereof will not deliver them, then the theriff, 
upon ſuch bailiff's default, ſhall deliver them.“ 
That ſheriffs or bailiffs ſhall not only receive To receive 
of the plaintiff's pledges for the purſuing of the ae 1 
* ſuit, before they make deliverance of the diſtreſ- : 
« ſes, but alſo for the return of the beaſts, if re- 
turn be awarded; and if any take pledges other- 
* wiſe, he ſhall anſwer for the price of the beaſts, 
and the lord that diſtrains, ſhall have his recovery 
* by writ, that he ſhall reſtore to him ſo many 
« beaſts or cattle; and if the bailiffs be not able 
to reſtore, his ſuperior ſhall reſtore.” Stat. 
Weſim. 2. c. 2. 
That ſheriffs, and other officers having autho- To take bond 
® rity to grant replevins, ſhall in every replevin of a uu es Turks 
2 « Jiſtrefs 4 


100 


- Cc 


cc 


Bond INE iewire 


REPLEVINS. 


diſtreſs for rent, take in their own names, from 
the plaintiff and two ſureties, a bond in double 
the value of the goods diſtrained, (ſuch value to 


_ 
cc 
cc 
>. 


© neſs not intereſted, which oath the perſon grant- 


ing ſuch replevin is to adminiſter), and condi- 
tioned for proſecuting the ſuit with effect, and 
without delay, and for returning the goods, in 
caſe a return ſhall be awarded, before any deli- 
verance be made of the diſtreſs; and ſuch ſheriff 
or officer taking ſuch bond, ſhall, at the requeſt 


4 
(e 
cc 
40 
ce 
0 
(e 


* zance, aſſign ſuch bond to the avowant, Cc. by 


indorſing the ſame, and atteſting it under his 
hand and ſeal, in the preſence of two witneſſes, 
which may be done without any ſtamp, provided 
« the aſſignment be ſtamped before any action be 
* brought thercon; and if the bond be forfeited, 
the avowant, Fc. may bring an action thereupon 
in his own name, and the court may, by rule, 
give ſuch relief to the parties upon ſuch bond, 
as may be agrecable to juſtice ; and ſuch rule 
&« ſhall have the effect of a defeazance.“ | 

Know all men by theſe preſents; That we 
G. 4. of in the county of gent. 
and J. B. of the ſame place, gent. are held, and 
firmly bound to G. A. Eſq. ſheriff of the county 
aforeſaid, in the ſum of 100 J. of lawful money of 
Cr at Britain, to be paid by the ſaid G. A. and J. B. 
or their certain attorney, exccutors, adminiſtrators, 
or aſſigns, for which payment, to be well and truly 
made, we bind ourſelves, and each of us bind him- 
ſelf, for the whole, and in groſs, our heirs, execu- 
tors, and adminiſtrators firmly by theſe preſents. 
Sealed with our ſeals. Dated the day of 

1782. 

The condition of this obligation is ſuch, that if 
the above bounden G. A. do appear at my next 
county court, to be holden for the county of 
at the town of on the day of 
I 


cc 
cc 
cc 


next, 


be aſcertained by the oath of one or more wit- 


and coſts of the avowant or perſon making conu- 


e. 
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next, and do proſecute there with effect his ſuit, 
which he hath commenced againſt H. H. for the tak- 
ing, and unjuſtly detaining of two oxen, Sc. (here 
ſet forth the goods diſtrained) the cattle, goods and 
chattels of him the ſaid G. A. and to make return 
of the ſaid cattle, goods and chattels, if return of 
tne ſame ſhall be adjudged ; that then this preſent 
obligation ſhall be void and of none effect. | 
Surry C. M. Eſq; ſheriff of the county aforeſaid, Precopt to 
to wit. 125 the bailiff of the hundred of K. in the deliver. 
ſaid county, and to ohn Doe an! Richard Roe, my 
bailiffs, and to every one of them, jointly and ſeve- 
rally, greeting: Foraſmuch as C. A. hath found 
me ſufficient ſecurity, as well for proſecution of 
his action againſt H. I. for unjultly taking and de- 
taining his cattle, goods and enattels, and which the 
faid H. H. takes, and unjuſtly detains as is alledged; 
as allo for return thereof, if return thereof ſhould be 
adjudged, Iherefore | command you, and ever 
of you, jointly and ſeverally, that upon rhe behalf of 
the ſaid G. A. you replevy, and cauſe to be delivered 
to the aforeſaid &. A. his ſaid cattle, goods and chat- 
tels, and that the aforeſaid . H. give or cauſe to be 
given, ſufficient pledges, or that he may be at the 
n:xt county court, to be heid at Guildford, in and for 
the aforeſaid county, to anſwer the atorefaid G. A. 
of a plea of taking, and unjuſtly Cetaining of his 
ſa d cattle, goods and chattels, and in what manner 
you have executed this precepi, certify to me at the 
laid next county court, to be held at the time and 
place aforeſaid, under the peril incumbent. Given 
under the ſeal of my office, this 25th day of Sep- 
lanber, in the 22d year of the reign af our ſovereign 
lord, Sc. and in the year of our Lord 1782. 

By virtue of a warrant from the ſheriff of Summons to the 
the county of Surry, to me directed, 1 ſummon you defendant in fe- 
to be and appear at the next county court to be?“ 
held at Guildford, in and tor the county aforeſaid, 
to anſwer E. A. of aplca of taking, and unjuſtly de- 
talmng his cattle, goods and chattels, to wit, (here 


F J you 


| 
| 
; 
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Aſſignment of 


replevin bond. 


C 


you mention the things particularly.) Dated the 
day of 1782. 
A | H. F. bailiff. 
Know all men by theſe preſents; that I G. A. 
Eſq. ſheriff of the county of Surry have at the re- 


queſt of the above-named H. H. the avowant in 


A vrecept on 2 
writ of wwither- 
. d N. 


fice, the day of in the year, Oc. 


this cauſe, aſſigned over unto him the ſaid H. H. 
this replevin bond, purſuant to the act of parliament 
in that caſe made and provided. In witneſs where- 
of, I have hereunto ſet my hand and ſeal of office, 
this day of 1792. | 

Sealed, &c. | 

Ee fs. J. S. Eſq. high-ſheriff of the faid county, 
to all and {ingular my bailiffs of the ſaid county, 
greeting: Foraſmuch as W. B. hath come before 
me, and found me ſufficient ſecurity, as well to pro- 
ſecute his complaint as to return his cattle, if re- 
turn thereof ſhall be adjudged; and therefore, by 
virtue of my office, I have often commanded you, 
and every of you, that you, or ſome one of you, 
ſhall cauſe to be replevied and delivered to the afore- 
faid V. B. his, &c. which J. C. took and unjuſtly 
detains, (as it is ſaid) and you upon my ſeveral 
precepts of replevin to you directed as aforeſaid, have 
certified that the cattle, &c. aforeſaid are eloigned 
to places to you unknown, ſo that you could not 
have the view of them : Therefore I now command 
you, and every of you, that you, or ſome one of 
you, take in withernam chattels to the value of the 
ſaid cattle, Sc. of the chattels of the ſaid F. C. to 
be delivered to the ſaid V. B. for his cattle afore- 
faid, taken and eloigned as aforeſaid: And alſo that 
you put, by ſafe gages and pledges, the faid J. C. 
ſo that he be and appear at my next county court 


at D. (on ſuch a day) to anſwer to the ſaid V. B. 
of the plea aforeſaid ; and you, or one of you, is 


to return an anſwer to this my mandate at my ſaid 
next county court. Given under the ſeal of my of- 
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By virtue of this writ to me directed, in my full 
county, held at the houſe known by the ſign of the 
Three Tuns, in Brook-/treek, near Holborn, in the 
county of Middleſex, the day of in the 
year of our Lord 1782, I have cauſed the plaint to 
be recorded, which was in my county, without the 
king's writ between the parties within named, 
which record appears in the ſchedule hereunto an- 
nexed: I have the ſaid record before his majeſty, 
from Eaſter day in one month within mentioned, 
whereſoever his majeſty ſhall then be in England, 
under my ſeal and the ſeals of F. G. AH. H. F. P. 
and S. W. four lawful knights of the ſaid county 
who were preſent at the ſaid record; I have pre- 
fixed the ſame to the ſaid parties, that then they 
may be there ready to proceed in the ſaid plaint as 
Iam within commanded. The anſwer of. 

Then on a piece of parchment unſtamped write 
thus, | | 


Midadloſex 2 my county court, held at the houſe 


to wit. I known by the ſign of the Three Tuns, 
in Breook-/ireet, near Holbcrn, in the ſaid county, the 
day of in the 22d year of the reign of 
our ſovereign lord George the third, by the grace of 
God of Great Britain, France, and Ireland, king, 
defender of the faith, &c. before A. E. K. Z. P. K. 
and J. §. ſuitors of the ſaid court (amongſt other 
things) it is entered, Middleſex ( fs.) S. F. complains 
of 7. M. of a plea of taking, and unjuſtly detaining 
his goods and chattels, as well for proſecuting as 
for returning the ſame goods and chattels, if re- 
turn thereof ſhall be adjudged, are A. H. of, &c. 
yeoman, and T. H. of, &c. barber, 


Before the coming of this writ to me, the goods Return to à writ 


and chattels within mentioned were eloigned and 
removed, by the within named C. D. to places to 
me unknown, therefore I cannot cauſe the ſame to 
be returned to the within named A. B. as I am 
within commanded. 


By virtue of this writ to me directed, I have Return to a writ 


cauſed to be delivered to the within named L. his 
G 4 cattle 


103 


Return to a writ 
of recordare fas 
cias laque/ams 


of Retorno ha- 
bend. eloingatur. 


of 2d deliver- 
AaſiCces 


10? 


Return to a 
eue ſummoned. 


Fee to be paid 
y ſmeritts. 


For ſettling pro- 
fers, &C, 


=EPLE VE MN 


cattle within mentioned, as I am within com- 
manded. The pledges within named are John 

Denn, and Richard Fean. The anſwer of. 

John Doe, 

Pledges to proſecute and. 
| Richard Rae, 
Summoners of the within named C. D. are D. K. 
and F. B. The anſwer of. 

Every pare is only a ſummons to command the 
damon or prefix a day to the parties, 
plaintiff and defendant, that they appear in Banco, &c, 


Sheriff s Accounts. 


auditors and receivers cf the Crown revenue in 
I'ales, and all other officers claiming any fee 
from ſheriits or under fherifis, for making out 
their patents, or the dedirans for (wearing them, 
and for entering their recognizance, or for 
writing out and return of their proceſ=-, or for 
their appolals, or caſting out of court, or for 
paſling their accounts, or for making their gutc- 
tus, Or for any other matter, may take the fees 
„ in the ſchedule in this act ſpecificd, but mall 
not take any greater fee, on penalty of 5 J. and 
treble the ſum taken with treble coſts to the 
„party grieved ; all which ſhall be awarded by 
the court of Excheguer, on compiaint and proot 
thereof before the barons, in ſuch ſummary way 
« as ſhall ſeem meet. 3 Geo. I. c. 15. . 1. 
„The commiſſioners of the treaſury, the chan- 
% cellor and chief baron of the Exchequer, and the 
„ other barons, or any two of them, ſhall at the 
& requeſt of any ſheriit, or as often as they ſhall 
think ft, call before them the treaſurer's remem- 
brancer, the clerk of the pipe, or their deputies, 
« ſecondaries, and ſuch other officers as they ſhall 
think fit, 3 cauſe them to bring an account 
of all the rents and certainties written out year- 
80 ly in proceſſes to the ſherifts to levy for the 
© Crown 


- 
La 


* 
* 


Ihe officers of the Chancery and Exchequer, the 
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S HERI FFs ACCOUNTS. to: 


crown; and may alter or eſtabliſh the ſums 
wherewith the ſheriff ſtands charged on the 

rolls of profers, to ſuch ſums as ſhall ſeem juſt; 

and orders ſhall be drawn up purſuant thereto, 

and entered on record in the offices of the king's 
remembrancer, the treaſurer's remembrancer, 

and the clerk of the pipe, before the laſt day of 
AMuichacimas term then following, and the ſums 

ſo ſettled, ſhall be the profers of each county, 

and the rolls of profers ſhall be made conform- 

able thereto.” U61d. ſect. 2. 

„No fſheriit ſhall be obliged to charge in his Rewards for 
accounts any money to be paid as rewards on e 
the conviction of highwaymen, clippers, coin- atel, 


S 
tels 
2 » 


ers or houſe-breakers, but may immediately ap- 


ply for the lame to the treaſury; who, on a cer- 
tincate of the conviction of any offender, for 
which ſuch reward {hall be ordered to be paid by 
the ſheriffs (by virtue of the acts, 4 5 V. O 
M. c. 8. 6 & 7 , en. e. 31. 
together with tue acquitiances of the parties in- 
titled to receive the rewards, ſhall forthwith re- 
pay to ſuch ſneriff the money fo difburied with- 
out fee.” bid. ſect. 4. 8 
« No ſheriff or underiheriff ſhall be attached To be attacked 
for not being appvicd on any writ or proceſs, or o_ oY „ 
for any neglect or contempt, relating to his ac- baron. 
counts, but by writ under the ſeal of th: court 
of Exchequer, or by warrant ſigned by one of the 
barons, and to be executed by the marſhal or lis 
deputy ; in which warrant the name of ſuch 
meriff or undertheriff {hall be inferted, and his 
ofrence ſpecitied.” bid. fect. 5. | 
If any perſon, concerned in paſting of ſheriff's Accounts to be 
accounts, ihail retard any ſheriff, or, by wilful . wichen 
neglect or abſence prevent any ſheriff from be- 
ing oppoſ:d or caſt out of court in dee time, or 
after tender of his ices inall refuſe to inrol, ſign, 
and deliver his quictus in due time, he {hail 
make ſuch recompence to the party grieved, as 

| | ; „ fall 
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Surpluſage to be 
raid without re- 
cord. 


Sheriffs of 
Wales to ac- 
count before the 
auditor. 


Counties pala- 
tine. 


City of Cheſter. 


SHERIFFs ACCOUNTS. 


ſhall be decreed by the batons, on complaint to 


them made, in ſuch ſummary way as they ſhall 


think ft.” Ibid. ſect. b. 


If any ſheriff of any county in England (except 


the counties palatine of Cheſter, Durham and 
Lancaſter, and the ſeveral counties of Wales, 


which do not paſs their accounts before the 


clerk of the pipe) ſhall be in ſurpluſage on his 
account, by reaton of any diſburſements for the 
ſervice of the crown (other than the rewards of 
40 J. for the apprehending highwaymen c.) he 
{hall not be obliged to take out a record of ſur- 
pluſage, but may apply to the treaſury, who 
are required to pay the ſame, on the ſheriff's 
producing a certificate of ſuch ſurpluſage from 
the clerk of the pipe.” bid. ſect. 

The ſheriffs of Wales ſhall not be peel 
to appear to be appoſed in the Exchequer, but 
ſhall be appoſed before his majeſty's auditor in 
Males; and the quietus of the ſaid ſheriffs under 


<« the auditor's hand ſhall be a ſufficient diſcharge.” 
Ibid. ſect. 22. 


r_ 
cc 
cc 
cc 
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6c 
cc 


ec 
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“ The auditors of Chefter, Lancaſter and Dur- 
ham, ſhall ſtate the accounts of the ſheriffs of 
the ſaid counties, and appoſe them touching the 
execution of the king's proceſs; and the ſaid 
ſheriffs, on ſuch accounts may ſue forth their 
quietus eff from the ſaid auditors, according to 
the ancient uſage.” bid. ſect. 23. 

« The ſheriff of the city of Cheſter ſhall account 
as formerly before the mayor, touching all mat- 
ters granted from the crown to the city by char- 
ter.” bid. ſect. 24. 

The ſheriffs of the city of Cheſter, as for all 
other matters not granted to the city, and for 
which the ſheriffs are accountable to his majeſty, 
ſhall account for the ſame before, and be ap- 
poſed by, and obtain their quietus et, from the 
auditor of the county of Cheſter, in the ſame 


% manner as the ſherifts of the county of Chejier.” 
Ibid. 25. 


The 
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SHERIFFs ACCOUNTS. 105 


3 The yearly ſum of 11,000 J. ſhall be ſet apart Yearly allow- 
L in the Exchequer out of ſuch fund as by any act of _ e nor 
{| this ſeffion ſhall be charged with the ſame, (viz. their accounts 
cout of the aggregate fund) for the uſes hereafter 

2 mentioned. Stat. 3 Geo. 1. c. 16. / 1. 

: „There ſhall be paid yearly out of the ſaid 

« monies on the firſt day of Michaelmas term, to 

the ſheriffs of the ſeveral counties after men- 

tioned, the ſums herein exprefled, to enable 

them to bear the expences of the letters patents 

for their offices, and to paſs their accounts, and 

“ to obtain their quietus: The faid yearly ſums to 

be received without any account or impreſt to 

«© be ſet upon them, and without paying any fees 

„ for the fame, viz. 

| To the fheriff of 

a | EK * 

'S Bedford,. 93 6 Northumberland, 91 o 
Berks, 96 o Nottingham, gs 13 
5 Bucks, - -=« 96 o Oxon, - 97 7 
4 Cambridge and) 

71 __ Huntingdon, tg 
; Cheſter, - 62 5 dvalop, «of 2 
9 Cornwall, - 102 16 Somerſet, - 112 19 
2 Cumberland, 90 2 Southampton, 101 3 
2 Derby, - - 93 19 Stafford, 95 10 
Devon, — 106 g vouffolk, - 102 12 
Dorſet, - 101 6 Surry, 05 2 
Eſſex, — 108 10 Suſſex, 90 5 
Glouceſter, - 98 10 Warwick, - 93 10 
Hereford, += 94 ( — © 104 10 
Hertford, -- 93 © 
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3 10 Rutland, - 69 11 


Worceſter, 98 3 
Kent, — 108 10 York, - 150 O 
Lancaſter, - 67 7 Angleſey, = 30 © 
Leiceſter, - 94 6 Brecon, - 30 © 

Lincoln, - 101 3 Cardigan, - 30 0 
' Middleſex, - 119 3 Carmarthen, 30 0 
; Monmouth, - 89 3 Carnarvon, - 30 © 
3 Norfolk, — 101 15 Denbigh, - 30 0 
Northampton, 96 © Flint, - 30 0 


Glamorgan 


108 


A zuietus ef} to 
be a ſuthczent 
diſcharge to the 
ſheriff, if not 
queſtioned with» 
in tour years 
atter grant 
thereof. 


A %gnmentoſ a 
ba bond. 


* 
Aſlgnment of 


zeplevin bond. 


SHERIFFs ACCOUNTS; 
Glamorgan, - 30 o Pembroke, 30 © 
Wierioneth,.-- 30 0 Nadnor, 30 6 
Montgomery, 30 0 Weitmorland, 40 6 

That when any ſheriff or ſheriffs within Eng- 
(e 
fall have their guzetzs ef, that then ſuch ſheriff 
and ſheriffs, their heirs, executors and admini- 
itrators, lands, tenements, goods and chattels, 
< {hall be thereby abſolutely diſcharged of all man- 
„ ner of ſums of money by them levied and 
received, notwithſtanding any ſuch pretence, 


ce that the ſame were not accounted for, or other 


& pretence whatſoever, unleſs ſuch ſheriff be cal- 
led in queſtion, and judgment given againſt 
him or them for the ſame within four years at- 
ter {uch account or quietus ; and every oth- 
© cer or miniſter by whom, or by whoſe default 
any proceſs ſhall be ſent out contrary to that ſta- 
„ tute, thall incur the like forfeitures and penal- 
<« ties, to be recovered by ſuch perſon and in ſuch 
manner as by 21 ac. 1. c. 5. is provided. 


Affignment and Deputations, 


Know all men by theſe preſents, that I Paul 
Fodzreit, Eſquire, ſherift of the county of Oxford 
within named, have at the requeſt of A. B. the 
plaintiff, alſo within named, atigned to him the 
ſaid plaintiff, the within written baii-bond, purſu- 
ant to the ſtatute in ſuch caſe made and provided. 
In witneſs whereof, I have hereunto ſet my hand 
and ſeal, this day of in the year of our 
Lord 1782. 

If the ſheriff goes out of office, and he aſſigns 
the bond, then you call him, „late ſheriff of, Sc.“ 

Know all men by theſe preſents, that I C. B. 
Eſquire, ſheriff of the county of have at the 
requeſt of the above named &. L. the avowant in 
this cauſe, aſiigned over unto him the faid R. L. 
this replevin bond purſuant to the act of parlia- 

ment 


land or als, upon paſting their accompts, 
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ASSIGNMENT, &c. 


ment in that caſe made, and provided. In witneſs 


whereof, J have hereunto ſet my hand and ſeal of 


office this day of 1782. 

Oxon, to wit, 5. E. Eſquire, ſheriff of the coun- 
ty aforeſaid, to C. K. gentleman, g greeting: By vir- 
tue of a writ of enquiry iſſued out of his majeſty's 
court of Eing s Bench at Meſiminſier, to me direct- 
ed, and hereunto annexed, I do hereby autÞ-riſe 
and empower you to fan a jury, and take an 
inquiſition in my name, in a cauſe wherein G. H. 
is plaintiff, and J. X. is the defendant, end ren- 
der me an account of what you ſhall co therein: 
ſo that I may certify the fame to our ſovereign lord 
the king at /7/tmin/ter, on next after 


Hereof fail not. Given under the ſeal of my of- 


hce, the day of 1782. 
This deputation to the endorſed 
and returned with the in- By the ſame ſheriff. 
gurfition. | 
Oxfordſbire, to wit, A. B. Eſquire, ſheriff of the 
county aforeſaid, to A. C. gentieman : I do here- 
by appoint you one of my deputies for making or 
granting replevins within the ſaid county, purſuant 
to the ſtatute in that caſe made and provided; and 
for your ſo doing this ſhall be your ſufficient au- 
thority. Given under the ſeal of my office, the 
day of 1782. By the ſame ſheriff. 


Indentures. 


HIS indenture made, &c. between W. IV. Eſq; 

and 7. J. Eſq; late fheriff of the county of M. 
of the one part; and C. A. Eſq; and R. G. Eſq; now 
ſheriff of the ſaid county, of the other part; wit- 
neſſeth, that the ſaid late ſheriff hath delivered, 
and the ſaid preſent ſheriff hath received from the 
{aid late ſheriff at the time of his going out of his 
office, the bodies of the ſeveral perſons hereafter 
named, charged with the cauſe or cauſes hereafter 
mentioned; that is to ſay, a 
©. 
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eputation to 
take an inqui- 
ſicion. 


This will ſerve 
for any other 


. purpoie, only re- 


Cite the Writs 


Deputation to 
grant replevins. 


An indenture 
for and ſetting 
over priſoners, 
and writs be- 
tween the old 
and new ſheriff. 


110 : NDENTURES. 


H. C. was taken on the day of in 
the year of our Lord 1782, by virtue of his ma- 
jeſty's writ of latitat ats J. K. returnable before 
the king at Weftmin/ter, on Wedneſday next after 
the _—_ of Al Souls. Bail for 201. and up- 
wards. | 


G. H. was taken on the day of in 


of ad capias ad ſatisfactendum, returnable before the 
king at Weſtminſter, on to ſatisfy A. B. 
500 J. for a debt which he recovered againſt the 
faid G. H. in the king's court at J/e/tmin/ter, and 
alſo 635. for his damges which he ſuſtained on occa- 

ſion thereof [here inſert all the priſoners names and 
the writs as above] then at the end ſay : 

[ hereby acknowledge to have in my cuſtody the 
bodies of all the ſeveral priſoners herein before 
named (except) againſt whoſe names the word 
(diſcharged) is written, in the margin of this 
deed ; (as ſome may be diſcharged ſince the pre- 
paration of it) the priſoners in cuſtody being in 
number (48). Witneſs my hand the day of 


1782. | 
Witneſs R. A. Goaler, 
F. 8. 
V. &. | 
Alignment fa To all to whom theſe prefents ſhall come: I 
leaſe, . A. Eſq; ſheriff of the county of ſend 


greeting : Whereas by virtue of his majeſty's writ 

of fieri facias unto me directed, commanding me 
that I theuld cauſe to be made of the goods and 

chattels in my bailiwick of T. M. as well a cer- 

tain debt of 2000 I. which F. T. Eſq; had reco- 

vered againſt him in his majeſty's court before the 

king himſelf at Weſtminſier, as alſo 636. which in 

his majeſty's ſame court were awarded to the ſaid 

J. as well for his damages which he ſuſtained by 

reaſon of the detaining the ſaid debt, as for his 

coſts and charges by him about his ſuit in that 

behalf expended, and that I ſhould have that mo- 
| ney 


the year aforeſaid, by virtue of his majeſty's writ 
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INDENTURES. 
ney before the king at Weſiminſter, on next 
after , to render to the ſaid F. for the 


debt and damages aforeſaid, whereof the ſaid 7. 


was convicted; and whereas by virtue of the ſaid 
writ, I, the ſaid ſheriff, took the within written 
indenture of leaſe in execution, and on the 

day of laſt paſt, ſold the ſame by publick 
auction, to S. R. of, &c. mercer, (being the beſt 
bidder) at and for the price or ſum of 50/. Now 
know ye, that I, the ſaid V. A. ſheriff as afore- 


faid, for and in conſideration of the ſaid ſum of 


70 l. of lawful money of Great Britain, to me in 
hand paid by the ſaid S. K. at and before the ſeal- 
ing and delivery of theſe preſents, the receipt 
whereof is hereby acknowledged, have bargained, 
ſold and aſſigned, and by theſe preſents do bargain, 
{ell and aſſign, unto the ſaid S. R. the ſaid within 
written indenture of leaſe, and all my eſtate, 
right, title, and intereſt therein. In witneſs, &c. 


Bailiffs. 


SHERIF F's bailiff is an officer appointed Banff. 


in every hundred, to execute all writs with- 
in the hundred, directed to the ſheriff, to attend 
the juſtices of aſſize and goal delivery, and juſtices 


of the peace in their courts. Go. Lit. 61. 


My lord Coke ſays, bayly, or bailiff, is an old 


and though there be ſeveral officers called bailiffs, 
whoſe offices and employments ſeem quite diffe- 
rent from each other, yet doth ſomething of keep- 
ing or protection belong to them all. Hence the 
ſheriff is conſidered as bailiff to the crown; and 
his county which he hath the care of, and in which 
he is to execute the king's writs, is called his baili- 
wick; alſo his officers, who by his precept exe- 
Cute writs, are called bailiffs. Co. Lit. 61. 5. 


The 


tion. 
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The word from 
. : whence derived, 
Saxon word, which ſignifies a keeper or protector; and its fignifica- 


| 
| 
1 
1 
1 
| 
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Who is not to 


be arreſted by 
kim. 


What places he 
is not to enter, 


and what he 


Ind } „ 


Caution to bai - 
lifts, leaſt they 


incur a con- 


tempt in the 
execution. of 
procels., 


BATIE FF FS 


The bailiff muſt be very cautious whom he ar- 
reſts, becauſe peers of the realm, peers of Scot- 
land, members for ſhires and boroughs, their ſer- 
vants actually attending on them, ambaſſadors and 
their ſervants, actually employed; members of 
convocation attending thereon, clergymen per- 
forming divine ſervice, and not merely ſtaying in 
the church with a fraudulent deſign, the king's 
(ſervants, witneſſes and other perſons neceſſarily 
attending any court of record upon buſineſs, dur- 
ing their actual attendance, which includes their 
necellary coming and returning, cannot be arreſted, 


See the authorities in p. 60 of the Practice. 


Me is alſo to be cautious that he does not arreſt 
in preſence of the king, nor within the verge of 
his royal palace, but he may arreſt within the 
liberty of the Rolls, as that has been held no pri- 
vileged place, unleſs for witneſſes or parties to the 
ſuit going and returning. Freem. Rep. 368. pl. 
174. But he cannot enter into a liberty without 
a hon om:ttas without riſque of an action; although 
the arreit itſelf is lawiul. Lil. Abridg. 115. 

There are allo many privileged places mentioned 
in our books, that the ſheriff formerly could not 
enter, ſuch as the Mint, Clin, Sc. but all theſe 
now are taken away by the ſtatute of 8 Y. 3. 
Co 27»:jett- 15. II Geo. 2. e. 22. ſets 1, 2-: 9 Geo. 
2. c. 28. and the perſons rehding there may be 
arreſted. 

As bailiffs are officers who are to execute the 
king's writs, they muſt be cautious how they act, 
becauſe where they uſe needleſs force, violence and 
terror in making an arreſt; or where they break 
open doors, where by law they cannot, and have 
no plauſible excuſe for ſo doing; where they treat 
perſons arreſted baſely and inhumanly, or keep 
them in cuſtody until they conſent to pay mo- 
ney for their deliverance; or for taking money for 
taking bail, or for making an arreſt without au- 


hority, by force of a blank warrant filled up with 


the 
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the name of a ſpecial bailiff, by the party himſelf, 


without the privity or ſubſequent agreement of the 


ſheriff, c. the court will Srant an attachment. 


Finch. 237. Hob. 62, 20% tor. 
Moor 7 770. pl. 1064. 3 Rol Abr. 278. Baruard 


259, 296. 2 burr. 926. Stat. 32 Geo. 2. c. 28. 

A ſworn bailiff, Ty known to be an 
ofacer, need not fhew his warrant to the perſon 
he arreſts ; but when he has made it, he is to in- 
form him of the ſubſtance of his writ, at whoſe 
ſuit the action is, and out of what court the pro- 
ceſs iſſues; but a ſpecial bailiff is obliged to inew 
his warrant. Cro. Fac, 485, 486. 6 Co. 84. 
9 Co. bg. 

If the bailiff touch the defendant, and after he 
get into the houſe, he may juſtify the breaking 
open the houſe to take him, but he has no ſuch 
power otherwiſe. Vent. 306. 6 Mod. 173. Cro. 
Fac. 280. Palm. $3. 6 Hot: 105. 


0 on a Sunday, (excep in caſes of treaſon, 
) 29 Car. 2. c. 7. Hut he may upon an eſcape 
JE or on fiel h ſuit. Star. 5 Ann. c. 9. 3. 
1 Ann. flat. 2. c. 6 6 N 95. 2 2 Salk. 626. 
The bailiff as ſoon as he has executed the war- 
rant which is to contain the ſubſtance of the writ 
and return, muſt give the ſheriff an anſwer to the t 
ſame, ſo that he may be ready to certify to the 
court, how and in what manner the ſame has been 
executed if called on. 

e No ſheriF, bailiff or other officer, ſhall con- 
vey any perſon arreſted by virtue of any i 
els to any public victualling or drinking houſe 
or to the houſe of ſuch officer, or of any Sag 
_ nant or rejation of his, without the conſent of 
the perſon arreſted; nor charge him for wine, 
victuals or any other Rane or things whatto- 
ever, fave vhat he thall call for; nor ſhall cauſe 
him to call or pay for any tuca qu or or things, 
(except waat he ihall particularly and freely alle 

11 f tor 3 


9 


cc 
ce 
<< 
<< 
cc 
6c 
te 


ee 


* 


* 


113 


To ſhew his 
writ at the time 
Or arreſt, 


If defendant 


fiies after arreſt, 


he may break 
open doors to 
arreſt. 


Cannot arreſt 
on a Su: 1025, 
but ugon, Keg 


After the war- 
rant executed, 
to return it to 


che ſheriff. 


P:iſoners not to 
be carrti?d to 
teverus. 


— — — — 


114 


Nor take any Cc 
greater ſum for (c 
arreſting than by 


aw allowed, 


Nor any award, <C 


Nor carry him 
to gaol within 24 60 
hours, from 

the time of ſuch 
arreſt. 64 


cc 


K 
for ;) nor ſhall take any greater ſum than is by 
law allowed for any arreſt, or for detaining, or 
waiting till the perſon arreſted have given an 
appearance or bail, or agreed with the perſon at 
whole ſuit he is arreſted, or until he be ſent to 
the gaol belonging to the county or place where 
ſuch arreit ſhail be ; nor ſhall take any reward 
for keeping the perſon arreſted out of gaol; nor 
ſhall carry any ſuch perſon to gaol within 24 
hours from the time of ſuch arreſt, unleſs ſuch 
perſon refuſe to be carried to ſome ſafe and 
convenient dwelling houſe of his own nomina- 
tion within a city, borough, corporation, or 
market town, in caſe ſuch perſon be there ar- 
reſted ; or within three miles from the place 
where. ſuch arreſt ſhall be, if the fame be 
made out of any city, &c. ſo as ſuch dwelling 
houfe, be not the houſe of the perſon arreſted, 
and be within the county or liberty in which 
the perſon was arreſted; and then it ſhall be 
lawful for ſuch officer to convey the perfon ſo 
arreſted, and refuſing to be carrried to ſuch ſafe 
and convenient dwelling houſe, to gaol.” Stat. 


32 Geo. 2. c. 28. fl. 1. 


Copies of theſe 
clauſes to be cc 
ſhewn to the 


* cc 
priſoners. 


(T9 
cc 
cc 
$66 
40 


Sheriffs to make ec 
this a part of the (c 
condition to the 
officers bond, 


Every ſheriff, under ſheriff, and bailiff of any 


liberty, and the reſpective ſecondaries and clerks, 
ſitters in the compters in London, and all other per- 
ſons intruſted with the execution of proceſs, or 
who thall enter any actions, or make any warrant 
or any writ or proceſs, in order to have the ſame 
executed, {hall deliver a printed copy of the ſeveral 
clauſes in this act relating to bailitts, and other 
officers and perſons employed under them to 
execute any proceſs, or who ſhall arreſt any 
perſon on any action entered or otherwiſe, with- 
in their reſpective ſheriff wicks or juriſdictions, 
to every ſuch bailiff, &c. and ſhall make it part 
of the condition of every ſecurity given to any 
ſuch ſheriff or under ſheriff, or bailiff of any 


liberty by any bailiff, or perſon employed to 
3 execute 
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B AILTIFES: 


«* execute proceſs, that every ſuch bailiff, &c. 
* ſhall ſhew and deliver a copy of the ſaid clauſes 
<« to every perſon he ſhall arreſt, and carry to any 
< public or other houſe where any liquor ſhall be 
<« fold, and ſhall permit every ſuch perſon arreſted, 
or any friend of him or her, to read over the 
% ſame clauſes, before any liquor or victuals be 
% called for or brought to ſuch perſon under ar- 
« reſt there; and in caſe any bailiff, &c. offend 
in the premiſes, every ſuch offence, beſides the 
„breach of the condition of ſuch ſecurity bond, 
< ſhall be deemed a miſdemeanor in the execution 
4 of the proceſs on which ſuch perſon was ar- 


„ reſted, and ſhall be puniſhable as ſuch, by this 


„ act;**-- det; 3» 5 5 


Warrants. 


to wit, 
county, and alſo to A. B. and C. D. my bailiffs of 
the hundred of B. in the ſaid county greeting: By 
virtue of a writ of our ſovereign lord the king to 
me directed, I command you, and every of you, 
jointly and ſeverally, that ye take, or one of you 
take, John King, if he ſhall be found in my baili- 
wick, and him ſafely keep, fo that I may have his 
body before the lord the king at Vęſiminſter, on 
MWedneſday next after the morrow of All Souls, to 
anſwer to John Denn in a plea of treſpaſs, and alſo 
to a bill of the ſaid Fohn Denn, againſt the ſaid 
Fohn King, for 401. upon promiſes according to 
the cuſtom of the court of the lord the king be- 
fore the king himſelf to be exhibited, hereof fail 
not, as you will anſwer at your peril. Given un- 
der the ſeal of my office, the day of | 
in the year of our Lord 1782. 
Bail for 201. A. A. attorney. 
By the ſame Sheriff. 
H 2 writ 
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Surry E F. Eſq; ſheriff of the county aforeſaid, Warranton alas 
to the keeper of the gaol of the faid 
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Writ dated the day? Beware the defendant be not 

_ 1782. 5 privileged or protected. This 
warrant is allowed for one defendant and no more, 
and to be executed by no bailiffs but thoſe who 
have given the ſaid ſheriff ſecurity, 

Surry he F. Eſq; ſheriff of the county aforeſaid, to 
to wit. {the keeper of the gaol of the ſaid county, 
and alſo to A. B. and C. D. my bailiffs in the ſaid 
county, greeting : By virtue of a writ of our ſove- 
reign lord the king to me directed, I command 
vou, and every of you, jointly and ſeverally, that 
ye take, or one of you take John King if he be 


found in my bailiwick, and him fafely keep, ſo that 


J may have his body before the lord the king at 
Ireſininfter, on the morrow of All Souls, whereſo- 
ip his majeſty ſhall then be in England, to anſwer 
John Dem in a plea of treſpaſs on the caſe, to the 
damage of the ſaid John Denn of 40 J. Hereof fail 
not, as you will anſwer at your peril. Given 
under the ſcal of my office, the day of 
in the year of our Lord 1782. 

Pail for 201. A. K. attorney. 
V cit dated the day! By the ſame ſheriff. 

of 1782, 5 Sh 

As before, to anſwer John Denn, in a plea of 
treſpaſs, and alſo that the ſaid Fohn King may 
anſvrer the ſaid 7 n Denn, according to the cul- 
rom of the king's court of common | bench; i in a 
certain 1. lea of treſpaſs. on the caſe upon promiſes, 
to the damage of the ſaid John Denn of 40/7. 
Hereof fail not, as you will anſwer at your yur: 
Given, Sc 


Budl for 2 20 J. A. x. attorney. 
Writ dated day? 2 8 
51 ; 1 > By the ſame ſheriff. 
1 ; 1782. , 
/ 


As before, to iati-fy Furby Denn, as well a cer- 
tain debt of 300 J. which the faid Fobn Denn, lately 
in tne King's court before the king himſelpat Vet- 
minſler, 2 ecovered 2 ai. ſt the Bia Richard Fenn, 
28 alſo 6 75. which in the faid court were awarded 

2 to 
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to the ſaid John Denn for his damages, coſts and 
charges; whereof the ſaid Richard Fenn was con- 
victed. Hereof fail not as you will anſwer at your 
peril, Given, Ec. | 
Levy 2531. beſides damit By the fame ſheriff 

and oficers exXpences. 

As before, that of the goods and chattels of Ditto on a f. fi 
John Doe in my bailiwick, you cauſe to be made ! 9% 

as well a certain debt of 500. which Richard Roe 

lately recovered againſt the ſaid Fohn Dee in the 
king's court, before the king himſelf at 7/:/m/fer, 


wt {Dy 
as alſo 035. which in che ſame court were awarded 


to the ſaid Richard for his damages, coſts and 
charges; whereof the ſaid John Doe was convicted 
ſo that I may have that money before his majeſty 
on Medneſdday next after the morrow of All Sus, to 
render to the faid Richard Roe, for his debt and 
damages aforeſaid, Hereof fail not, as you will an- 
ſwer at your peril, Given, Cc. 
Levy 353. beſides, &c. By the fame ſheriff. 

As before, to ſatisfy John Denn of 5007. which Ditto ona ca. ire 
the ſaid John Denn, lately in our court before us at * de. 
Weſtminſter, recovered againſt the ſaid Richard Fenn 

for his damages, which he ſuſtained as well by 
means of not performing certain promiſes and 
undertakings lately made by the ſaid Richard Fenn, 
to the ſaid 7ohn Denn, as for his coſts and charges 
by him about his ſuit in that behalf expended ; 
whereof the ſaid Richard Fenn was convicted, 
Hereof fail not, as you will anſwer at your peri], 
Given, c. | 

Levy 500 l. By the ſame ſheriff, 

As before, that of the goods and chattels of Ditto on a K. 
Richard Fenn, in my bailiwick, you cauſe to be fas in cafe 
made 5001. which Fohn Denn lately in our court 
before us at Veſiminſter, recovered againſt the ſaid 
Richard Fenn for his damages which he ſuſtained, 
as well by means of the not performing certain 
promiſes and undertakings lately made by the faid 
Richard Fenn to the ſaid John Denn, as for his 
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coſts and charges, by him about his ſuit in that 
behalf expended, whereof the ſaid Richard Fenn 
was convicted. Hereof fail not, as you will anſwer 
at your peril. Given, &c. 

Levy 500/. By the ſame ſheriff. 

To A. B. my bailff of the hundred of C. 
Surry, CE. F. Eſquire, ſheriff of the county afore- 
to wit, ſaid, by virtue of his majeſty” s writ to me 
directed, I command you, that you give notice to 
C. D. that he be and appear before the barons of 
his majeſty's Exchequer at WW: eſtminſter in three 
weeks of the Holy Trinity next coming, to anſwer 
C. D. his majeſty's debtor, of a plea of treſpaſs on 
the caſe, whereby, c. Hereof fail not. Dated, 
&c. By the ſame fheriff, 
To A. B. bailiff of the hundred of C. 

Surry, LE. F. Eſquire, theriff of the county afore- 
to wit, ) ſaid, by virtue of his majeſty's writ to me 
directed, I command you that you diſtrain C. D. 
by all his lands and chattels in my bailiwick, ſo 
that you may have him before the barons of 


his majeſty's Exchequer at Weſtminſter in three 


Nitto on a fcis 
Fa. 


The like in the 
King's Bench. 


weeks of the Holy Trinity next coming, to anſwer 
C. D. his majeſty's debtor in a plea of treſpaſs on 
the caſe, whereby, &c. Hereof fail not. Dated, 


Ec. By the ſame ſheriff, 


Levy 405. A. K. attorney. 
As before, That you give notice to A. B. that 


he may appear before the barons of his majeſty's 


Exchequer at Weſtminſter, the day of 

next coming, to ſhew cauſe why his majeſty ſhould 
not have execution againſt him for 100 J. which 
his majelty recovered againſt him, according to 
the tenor of the ſaid writ. Hereof fail not. Da- 


ted, £5c, By the ſame ſheriff. 


As before, "That you give notice to A. B. that 
he may appear before the king at WWftminſter on 


edneſiay next after the morrow of All Souls, to 


ſhew caule why C. D. ſhould not have his execu- 


tion againſt him for 50 J. debt, and 63s. damages, 


according 
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according to the tenor of the ſaid writ. Hereof 

fail not, as you will anſwer at your peril. Da- 

ted, Oc. | By the fame ſheriff. 

As before, That you give notice to G. D. and The like on a 
E. F. bail of C. D. that they may appear before the 447 6 n 

king at Meſiminſter, on W/Plneday next after the * 

morrow of All Souls, to ſhew cauſe why A. B. 

ſhould not have execution againſt them for 100 l. 

damages, recovered againſt the ſaid C. D. in the 

king's court, before the king himſelf at VHeſtmin- 

ter, according to the force, form and effect of a 

certain recognizance acknowledged by them the 

ſaid G. D. and E. F. for the ſaid C. D. Hereof 

fail not, as you will anſwer at your peril. Da- 

ted, &c. By the ſame ſheriff. 

Surry, A. B. Eſquire, ſheriff of the county afore- The like en an 

to wit, { ſaid, to A. K. and C. D. my bailiffs of the extent. 

hundred of M. By virtue of the king's writ to me 

directed, I command you, and each and every of 

you, jointly and ſeverally, that you or any of you, 

take 7. L. if he {ſhall be found in my bailiwick, 

and him ſafely keep, ſo that I may have his body 

before the king's barons of his Exchequer at We/!- 

minſter, on the day of inſtant, to ſatisfy 

his majeſty five hundred pounds which he was 

found indebted to him, according to the tenor of 

the faid writ. I alſo command you, or any of you, 

that you ſeize all the goods and chattels, lands and 

tenements which the ſaid F. L. hath in my bailiwick, Take the words 

fo that I may retain the ſame until his majeſty be of the writ 

fully ſatisfied the ſaid debt, according to the form 

of the ſtatute made and provided for ſuch kind of 

debts. Hereof fail not, as you will anſwer the 

ſame at your peril. Given, &c. 


| By the ſame ſheriff. 
Oxfordfoire,) F. B. Eſquire, ſheriff of the ſaid coun- Capiar ut laga- 
to wit, ty, to Sc. by virtue of the writ of our!“ | 


lord the king to me directed, I command you and 
every of you, jointly and ſeverally, that you or one 
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of you ſeize all the goods and chattels, lands and te- 
nements, which A. B. late of, &c. merchant, hath 
or had in my bailiwick, on the day of 
in the 22d year of his preſent majeſty's reign, on 
which Cay the laid H. V. was outlawed in Midale- 
few, at tne ſuit of C. D. in a plea of treſpats on the 
cate, to the damage of the iaid C. D. of 3007. fo 

that I may cauſe the ſaid goods and chattel:, lands 
and tenements, to be appraiſed and ſeized in his 
majeſty's hands. I do command you, each and 


every x u, jointly and ſeverally, that you, or 


any of . 2 the ſaid A. B. ſo that I may 
have his body on the day and at the place aforeſaid, 


to do and receive what the ſaid court ſhall e 


der of him in this behalf. Hercof fail not, as you 
will anſwer the fame at your peril. Given, &c. 
By the ſame ſheriff, 
That yon forthwith arreſt the body of A. B. 
and Keep him, ugul he find ſufficient bail or ſe- 
curity for the ſum of 5007, that he will not go, or 
attempt to go, into parts beyond the ſcas, without 
leave of his majeſty's ky: CrOancery AF in Cale 
he refuſe ſo to do, I command you, each and every 
of you, that you commit him to his majeſty's 
next priſon within my bailivrick, there to be kept 
in my cuftody, until he fnall 35 it of his own 
accord. Dated, c. * the ſame ſheriff. 
Bail for 5007. 
To anſwer his majeſty, as well touching a con- 
tempt, which he, as it is alledged, hath committed 


againſt his majeſty, and alſo ſuch other matters 


and things, as fhall be then and there laid to his 
charge, and further to perform and abide ſuch or- 
der, as his majeſty's ſaid court ſhall make in this 
behalf. Dated, Sc. 

By the court for not anſwering 

a at — fs D. / 

To A. B. and all other my bailiffs. 
Surry q Quit poſleſſion of the goods and chattels 
to wit. Fo A. B. notwithſtanding my warrant to 

you 
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3 vou, or any of you directed, grounded on a writ of if 
Z H. fa. to me directed, returnable before the lord the j 
4 king at W/eftminjter, on I/edneſday next after the 9 
: morrow of All Souls, at the ſuit of J. X. for 100 J. A 
2 debt, and 63s. damages. Indorſed to levy 531. j 
2 195. beſides officers fees, ſheriffs poundage, Sc. i 
5 J. T. attorney. And for your ſo doing, this is your 1 
4 warrant. Dated, Sc. i 
5 To A. B. and C. D. my bailiffs, &c. Summon, Summons on an Il 
E C. D. that he be and appear before the king on rising. 1 
27 the morrow of All Sous, whereſoever, Oc. to an- 1 j 
© ſwer F. K. in a plea of treſpaſs on the caſe, to the Fi 
* damage of the ſaid K. of 1007. Dated, &c. fi 
E Oxon. } T. B. Eſq. ſheriff of the county aforeſaid, Warrznt on a 'K 
„ to wit, ) to the keeper of his majeſty's gaol of the eee, 1 
4 {aid county. Diſcharge out of your cuſtody, the body Ge es b 
. of M. M. it detained only at the ſuit of C. C. by cuttody. 5 
= - virtue of 2 writ of latitat, iſſued out of his majeſty's x 
© court of King*s-Bench, at N eſiminſter, and return- Fi 
1 able there, on next after to anſwer the 
ſaid C. C. in a plea of treſpaſs, and allo to a bill of 1 

- i the ſaid C. C. for 1007. upon promiles, bail for 50/7. 1 
E And for your ſo doing this ſhall be your warrant. I 
2 . Given, Oc. By the ſame ſheriff, i$ 
"YN Oxon. ] G. A. Eſq. ſheriff of the county aforeſaid, Summons on a | 
8 to wit. 13 T. B. and C. D. my bailiffs, greeting: of dower. 
2 By virtue of his majeſty's writ to me directed, I "Bi 
hereby command you, that you command C. L. 3 
. and J. K. that they juſtly, and without delay, || 
£1 render to A. B. and J. his wife, the reaſonable 1 | 
75 dower of the ſaid J. which falleth to her out of the | . 
= frechold which was of T. A. heretofore her hut- (i 
L band, in the pariſh of St. Mary's in B. whereof {he | 
: hath nothing, fo they ſay, and whereof they com- 1 
55 plain, that the aforeſaid C. L. and F. K. now de- | 
0 fendants, deforceth them, and unleſs they ſhall fo do, | i 
and the faid 4. B. and J ſhall give my ſecurity, that q 

their ſuit thall be proſecuted, then ſummon, by good 1 
ſummoners, the ſaid C. L. and J. K. now defend- 2 

| ants, [| 
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ants, that they be before the fuſtices of our lord the 
king at Meſiminſter, in to ſhnew wherefore they 
will not do it. Hereof fail not. Given, Oc. 
8 By the ſame ſheriff. 
Oxon. ] Summon G. P. Eſq. (having privilege of 
to wit. ee that he be before his majeſty 
at Weſtminſter, on next after to an- 
ſwer J. K. in a plea of treſpaſs on the caſe, upon 
promiſes, to the damage of the ſaid J. K. of 50“. 
Hereof fail not. Given, &c. By the ſame ſheriff, 
Oxon. In K. Eſq. ſheriff of the county aforeſaid, 
to wit. Jto A. B. my bailiff, greeting: By virtue 
of his majeſty's writ to me directed, I command 


you, that you diſtrain F. X. Eſq. having privilege 


of parliament, by all his lands and chattels in my 


bailiwick, ſo that neither he, nor any perſon for 
him, may lay their hands upon the ſame, until I 
have another precept thereof from his ſaid majeſty, 


and that I may anſwer to his ſaid majeſty for the 
| iſſues thereof, ſo that the ſaid J. K. be before his 


On a writ of 
poſſeſſion. 


On a double de- 
miſe. 


majeſty in whereſoever, c. to anſwer C. D. 
of a plea of treſpaſs in the caſe, to the damage of the 
ſaid C. D. of 50 J. Hereof fail not, as you will an- 
ſwer at your peril, Given, Sc. 

Oxon. J A. K. Eſq; ſheriff of the county aforeſaid, 
to wit. bh A. B. and C. D. my bailiffs, c. greet- 
ing: By virtue of his majeſty's writ of habere fa- 
cias poſſeſſienem, to me directed, I command you, 
that you deliver unto Fohn Doe, poſſeſſion of his 
term yet to come, of and in one meſſuage, &c. (here 
ſet forth the premiſes) with the appurtenances in 
the pariſh of in the county aforefaid, which 
he hath recovered, againſt Richard Roe, on the de- 
miſe of F. G. and render me an account herein, fo 
that I may make the ſame appcar to the king at 
Weſtminſter, on next after . Hereof 
fail not. Given, &c, By the ſame ſheriff. 

If it's on a double demiſe, ſay, after the words 
on the demiſe of 7. G. And alſo, of and in one 
other 
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other meſſuage, c. (as in the writ) with the appur- 
tenances, in the pariſh of in the ſaid coun- 
ty, which he hath recovered againſt Richard Roe, 
on the demiſe of A. H. and render, Qs. 

I o B. K. my bailiff. 
Middleſex I Give notice to A. B. to be and appear 


to wit. J before the king's juſtices at /Yeftminfler, pore in repleving 


on the morrow of Al] Souls, that he may be there 
ready to proceed in the plaint which is in my coun- 
ty, without the king's writ, between the ſaid A. B. 
plaintiff, and C. D. defendant, of the goods and 
chattels of the ſaid A. taken, and unjuſtly detained, 
as it is ſaid. Dated, Sc. 

William Nicholſon, Eſq. 

and | Sheriff, 
William Gill, Eſq. 
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Arreſts. Vide Bailiffs. 


J 7 HO may not be arreſted. 


Page 2 
Peers of the realm. 711d. 
Scotch peers. ibid. 
Feereſtes. ibid. 


but peers of the realm may be 
taken on an attachment for not 


obeying a ha. corp. _—_ 
„embers of parh:ment, ibid. 
Ambaſſadors aud their actual ſer- 

vants ibid. 
Perſons attending the courts of 
juſtice, and ſuitors, 28 
V/iinefles. ibid. 


Bankrupts for forty-two days 29 
.  Afrgament. 


Aſſignment of a leaſe. 110 
Ihe like of the priſoners. 109 
Bail Bond. 

Alignment of. 103 
Barks. 

What is a bailiff. 111 


Who are not to be arreſted by 


him. 112 | 


OFFICE of SHERIFF. 


What places he may enter to exe- 
cute proceſs. 
Caution to them in execution of 

proceſs. ibid. 
At the time of arreſt to ſhew his 


warrant. 1 
Wen he may break open doors 
wid. 
Cannot arreſt on Sunday. zbid. 


After his warrant is executed to re- 
turn ſame to the ſlieriſf. rid. 
Priſoners not to be carried to ta- 
verns without conſent. ibid. 
Not to take any greater ſum for 


the arreſt, than by law he is en- 


titled to. 114 
Nor any reward for keeping him 
out of gaol. ibid. 


Nor carry him to gaol within 24 
hours from the time of arreſt. 
261d. 

Condition to part ofhis bond. 74d. 


Copy of the clauſes to be ſhewn to 


the prijoners. ibid. 
Of his authority in doing execu- 
tion. 11 
When he is to raiſe the e cemi- 
al Ag. 13 
What 


| 
; 
| 


Page 112- 


wy JR 3 


— 


r / ag £4 7 4 ET 
5 — —— - — 


2 


2 


A 11 eee 


"+ 


5 


Z  - oo 
What cannot be taken under a f. | Precept for the aſſize proceſs. Page 
2. Page 14 82 
For further particulars ſee under | Precept ro ſummon a ſpecial jury. 
title Sheritt. | 83 
Bailiff 's ſummons thereon. 1614. 


Capias ad ſatisfaciendum. See Exe- 


cultion. 
Capias utlagatum, 
H AT the ſheriff 1s to do 


upon this writ, 4.1 
May take Pall. 7bid. 
Inquiſition thereon. 4.2 
Return thereto, ibid. 


Circuit. 


Sheriff upon receipt of judges pre- 
cept to cauſe the aſſizes to be 
ſummoned 77 

Likewiſe a grand jury and petit 
Jury 78 

To give notice to all juſtices, co- 
roners, &c, | ibid. 

Alſo to ſummon a jury between 
party and party ibid. 
ualifications of thoſe jurors 81 

After the bailiffs have returned 
their warrants, ſheriff to make a 
calendar of their names, c. 78 

Calendar of the names of the juſ- 
tices. 79 

The like of the grand jury. 761d. 

The like of the common or petit 
Jury. ibid. 

The like of the priſoners. 1d. 

To ſend to the judges a copy of the 
calendar of all the priſoners. 80 

Panel of % privs jury. 11d. 

Sheriff not to return any perſon 
not ſummoned, under 104. pe- 
nalty. bid. 

Sheritts to return writs of ven. fac. 

and to annex a panel of the ju- 
rors thereto. zbid 

And give to the judges marſnal, the 


names of the jurors, on ſlips of | 


paper to be put in box. ibid. 
Warrant to ſummon the aſlizes. 81 | 


Return to the precept of gaol-de- 
livery by the clerk of aſſize. ibid. 
The like of oyer and terminer, gn” 
ed by the judges. 84 
The like of gaol delivery ſigned 
by the judges. ibid, 
Return of ſummons on an indict- 
ment. ibid. 
Return of capias on indictment at 
aſſize. ibid. 
Return of the aſſize precept, ſigned 
by the clerk of aſſize. ibid. 
What iflues ſheriff is to return on 


ha. corp. and diſtringas. 86 
Upon attaint. 101d. 
Coroner. 

Who are to be choſen. 97 
To be choſe in full county. 76:4. 


And tobe ſufficient to anſwer. 77d. 
Sheriff to give notice one week be- 
fore election. ibid. 
The notice. ibid. 
Ele&ion may be at any town in the 
county, as the ſheriff and candi- 
dates agree upon; if no oppoſi- 
tion, at the uſual place where the 
county court is held, but there 


mult be an adjournment. 98 
Proclamation to be made. ibid, 
Freeholders are not ſworn. 76id. 
Proclamation when choſe. 98 
Oath to be adminiſtred. ibid. 
Return to the writ. 99 

Deputattons. 
O execute an enquiry. 109 
To take replewins. ibid. 


Dower, 
Every ſummons on the land to be 
made fourteen days before re- 
turn of the writ. 5 5 


What ſheriff is to do. ibid. 
| Return 
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Return to the writ, proclamation 
made. Page 55 

Inquiſition thereon. 

How to put demandant in poſſei- 
ſion. 57 

What ſheriff may deliver. 261d. 


If there are three manors. ibtd. 
Sheriff to put wife in execution of 
the third part. ibid. 


May in ſome caſes have an afhgn- 
ment of dower by metes and 
bounds. ibid, 


Election of Members. 


Ledion of knights of the ſhure. | 


What ſheriff 1s to do. 86 
Every ſheriff ſhall make a precept 
to the mayor to chuſe members, 
and make return of writ, &c. 87 
Writ to be delivered to the proper 
officer, who is to indorte the day 


when received. 89 


And alſo in caſe of vacancy, and 
upon reccipt of the writ, within 
three days to deliver a precept 
to the proper officer, who 1s to 
indorſe the day thereon, and give 
notice of the time of election and 
proceed thereon in eight days 
after receipt of the writ, and give 
four days notice at leaſt. 751d. 

County court to be held at the uſual 
place where it has been held for 
forty years. zbid. 

And proceed to election at the 
next county court, unleſs ſame 
fall out in ſix days after the 
receipt of the writ, or upon 
the ſame day, and then ſhall ad- 
journ the ſame court to ſome 
convenient day, giving ten days 
notice of the time and place of 
election ibid, 

And in caſe it's not determined 
upon view, then the ſheriff to 
take poll if required, and to ap- 
Point clerks. 3 


Ao | 
This act to be read by the ſheriff; 


after reading of the writ for elec- 


tion. Page 8g 
And at the quarter ſeſſions after 
Eaſter. ibid. 
And at every election for chief ma- 
giſtrate, &c. ibid, 
Precept for the election of two mem- 
bers for the county. ibid. 
The Indenture. 90 


The like for returning one knight 
of the ſhire in a caſe of vacancy, 
called to the upper houſe. 91 

Precept and return of members for 

a borough directed to the bailiff. 


| 92 
Return to the writ. 
Indorſement when received upon 
the writ, 92 
The indenture between the ſheriff, 
bailiff of the borough and mem- 
ber. | 93 
The like indenture made by à 


mayor of a corporation. bid. 


The like by conſtables andburghers. 


94 

Elegit. 
Sheriff 's duty on this writ, 43 
What he may extend. ibid. 
If there are goods ſufficient, can- 
not extend the land. 44. 


May extend a term for years. 161d. 
But cannot extend copyhold lands. 
| ibid. 

If one execution be executed, and 
another e/egie comes, how the 


ſheriff is to act. ibid. 


If defendant hath two manors, how 


ſheriff may deliver them. 45 
The plaintiff is never put in poſ- 
ſeſſion, but muſt bring his eject- 


ment. ibid, 
Inquiſition, and return of houles 
and land 45 


The like where lands, houſes, a 


nors, and quit- rents arc extended. 
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Eſcape. 
What is an efcape. Page 29 
Where the authority by which the 
efendant is committed ſhall fix 
the ſheriff, if he eſcape, though 
it be irregular. ibid. 
Marſhal, Sc. upon requeſt, {hall 
give the perſon demanding a3 
true note, whether the perſon be 
a priſoner or not. ibid. 
Such note to be evidence in an 
action for an eſcape. 30 
Every pero to be 12 0 in /al vo 
cuſtod; 2, therefore if {herilt bails 
a perſon not bailable, or ſuficr 
him to go at large, it is an e- 
ſcape. ibid. 
All perſons on proceſs or contempt 
to be opt in prifon or rules of 
the markat, Sc. and if permit- 
ted to go, except by Ja. cor. it 
is an eſcap e. ibid. 
If a ſherif, Sc. ſuſſer a priſoner to 
go at large under colour of a 
ha. cor. it is an olcaps. 31 
If ha. cer. be return; ble the next 
term, a nd the! Meriff lets the Pri- 
ſoner go, it 10 
he appear at the return of tlie 
Writ. zbid 
Not to have more liberty than he 
ought. ibid. 
3 il, Cc. to upon 


e day's notice, or an eſcape. 
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If he eſca pe fc om the office er, he 155 

1 . 
upon freih ſult be retaken. 17/4. 


an eſcape, though 


| b 


5 
If the priſon takes fire, the ſheriF 
is excuſed. Page 33 
So if broke by the king's enemies. 
iid, 


But if by rebels and ſubjects of the 


king, not. 251d. 
If pritoner eſcape, and there is freſh 
purſuit, and he be retaken be- 
fore action brought, it excuſes 
the ſheriff. ibid, 
But not afterwards. ibid, 
So if he eſcape and remain out of 
cuſtody ſeveral days, and he make 
freſh Purfuit and retakes him be- 
fore action brought, it excuſes 
him. i 1d. 
The ſheriff may plead that he made 
his eſcape the 11th of December, 
and that he made freſh purſuit 
and retook him the 17th, and 
retained him, it is good. id. 
A plea of a freſh puriuit and re- 
taking muſt be pleaded ſpe- 
cially, with an affidavit that he 
eſcaped without leave. 34 
If a writ comes againſt one alread V 
in cuſtody; and the {ſheril refules 
to take it, it is an eſcape. ibid. 


Extext. 

Fees due to the ſheriff on an ex- 
tent. 9 
An extent in aid takes place of a 
diſtreſs before ſale of the goods. 
ibid. 

Alb of a commiflion of bankrupt- 
CY. ibid. 
Wizt debts may be found and 
icized:; 15d, 


Immediate extents are to be pre- 
ferred according to the tee and 
before extents in aid. ibid. 

And a 2d immediate extent upon 
which evidence was offered to 
fnd the goods feized in aid, ſhall 
be preferred to a prior immedi- 
ate extent, not Oflering ſuch evi- 
dence. ibid. 
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Copyhold lands not liable to extents 
in aid. Page 11 


Habeas Corpus. 


HEN to be returned by the 
ſheriff, 66 
Charges to be aſcertained by the 
judge when he is brought before 
him. ibid. 
Officer obliged to bring defendant 
before the judge withoat pay- 
ment of his fecs. 6 
After the aſſizes are proclaimed, no 
priſoner to be removed upon a 
babe as corpus, but ſhall be brought 
before the judge. 68 
If officer does not obey the writ, 
liable to an attachment. 76d. 
A ha. corp. awarded to the ſheriſl 
before he leaves the office, and a 
new ſheriff is made, who returns 
languidius, not good, for it ought 
to be returned by both. 69 
The ſheriff to make a certain re- 
turn of all things againſt the 
priſoner. 70 
If the commitment be againſt law, 
the court will diſcharge the de- 
tendant;” =; ibid. 
Excem. capiend. muſt be ſet forth 
at large, andall executions ought 
to be {o. ibid, 
Return of the writ. ibid, 


Habere fac. palſeſſionem. 


The ſheriff's authority in execut- 


inz this writ, I1 
How poſleflion ought to be given 
of ſeveral meſſuages. 59 
But if in poſſeſſion of one tenant 
only. „ 
If of land. 757d. 
Poſſeſſion to be given to the leſſor. 
bid. 


Muſt ſhew the ſheriff the land. 157. 


If lands he in 3 towns how poſſeſ- 


ſion is to be given. ibid. 


| Return to the writ. 


Page 63 
Jngui tions. 


NQUISITION on à capias ut 
i laęatum. 42 
The like on a writ of dower. 53 
The like on an eleg7?. 
The like on a writ of extend! facias. 


5O 
Ditto on an extent. 49 
Inquiry. oi 

Sci. fa. inquiry. bid. 
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Ditto in replevin. 52 
The like on a writ of partition. 77 


Partition. | 


HE ſheriff's duty. 74 
1 If he cannot attend in per 

ton, may be executed by his has | 
Puty. : ibid. 
In caſe of diſability in boch, the juſ- 
tices art to attend. ibid. 
Fees to be paid, and how to be re- 
covered. 75 
Warrant on the writ. 72 
Return of it. 73 
The jury and ſheriff ought to be 
ſhev/n the land, but if not, they 
are bound to make partition at 
their peril. ibid, 
Upon partition between tenants in 
common, and one purchaſeth 
land, which hes intermixed, they 
ought to be ſhewn. ibid, 
What ther may aſſign of manors, 
ibid. 

How to divide an advowſon. 15:d, 
A rent charge, the profits of a mill, 
Sc. may be divided. TS 
But things uncertain cannot, 
eltovers, We ibid. 
If there be a county palatine, how 
to divide it. ibid, 
How coparceners of a manor are 
to make partion, ibid. 
Rents how. ibid. 


I Sheriff 
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Sheriff mak name the lands, and 
allot ſame, Page 76 
Inquiſition and return to the writ, 
ibid 


Poundage. 


Shall not receive more than 12 4. 
for 205. where the ſum does not 
exceed 100 J. and 6d. for every 


20 5. above 1090/7. 6 
Not to extend to corporations. 107d. 
Nor to real actions. ibid, 
Shall not have poundage on irre- 

cular execution. hid. 
Nor if plaintift does not reccive 

the debt. | 7 
But if he pays any part, he mal! 

have it on that part only. 737. 
Nor on a ha. corp. ibis. 


Cannot refuſe to execute a ca. a. 
becauſe the poundage 15 not 
paid, ibid. 

Goater muſt bring up priſoner, al- 
though his fees are not paid. 76:d, 


over until they are, ibid. 
Who is to adjuit poundage between 
a ſheriff and his ſucceſſor. 761d. 
Poundage is to be allowed out of a 
ſine paid after conviction. 767d. 
Sheriff not to take poundage for 
levying the King's debts by pro- 
ceſs out of the Exchequer : 8 
But it does not deprive him of 
poundage from the Treaſury, 
for extra ſervice to the Crown. 
ibid, 
Upon ſummons of the pipe, gr een. 
wax, (except poſt fines) by le- 
vart facias, 12d. to Jr every 205. 
for 100/. and 6 4. for every 205. 
over 1001. ihid, 
And tor all debts (except pol fines) 
upon Fi. fa. and extents due to 
the King 1 s. 64. for every 20 5. 
for every 100/. and 12 J. for 
every 205. above lol. 9 
2 | 
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E X. 
Fees for executing Hab. fac. poſs: 
or fer uam. age 
The like for a ca. /. ibid, 
Elecit. 10 
Hai tudi facias. ibid. 
Fxtents in aid. ibid, 


Sheriff may retain pound: age with- 


out waiting for the allows iNCce. 
ibid, 


Quarter Seſſtous. 


HERIF F is to provide a de- 
8 cent place to hold the ſeſſions. 
95 

Upon receipt of the precept to 
ſummon quarter ſeſſions, how to 
act. ibid, 
Warrant to ſummon the ſeſſions. 
ibid. 

And to ſummon perſons to Ls 
on their recognizances. 96 


Dnietas. 


Vide Sheriffs accounts. 
R eplowins. 


HERIFF, on complaint, 
may deliver a diſtreſs. 99 

But firſt to receive pledges for pur- 
ſuing the ſuit, and take bond 
with two good ſureties. ibid. 


A replevin bond. 100 
Precept to deliver the diſtreſs, after 
bond is executed. 101 


Deputation to take replevins. 109 
Afignment of replevin bond. 101 
Summons to the defendant in re- 


plevin. 102 
Precept on a writ of capias in wi- 
thernam. ibid. 
Return to a writ of return. Ha- 
bend. eloingatur. 103 
Return to a writ of recordare fa- 
ci eg nelam. 103 
Loavrit of ſecond dehverance. iid 

S ummons 


J I. 


Summons on a one. Page 104 


EKcturn thereon. 123 


Return to Writs. 


What is a return to a writ, 15 
How to be returned. 16 
The anſwer, if general, is indorſed 
on the writ itſelf; if ſpecial, on 

a piece of parchment. ibid. 
Return to a capias ad ſatisfuciendum 
cepi COrpiiss 25 
The like, and defendant detained 
in cuſtody till he paid the money. 
26 

That defendant at the time of the 


writ left was a member of par- | 


liament. 22 
Capias utlagatum. 43 
Diſftringas nuper vice com. iſſues. 39 
Nihil on ditto. ibid. 
Diftringas juratores, common re- 

return. ibid. 
A view thereon. ibid. 


Dower, proclamation made. 5 5 
Elegit, return and inquiſition. 45 
#xchequer procels. 

N ulla bona to the parſon's proceſs. 


61 

Nim eſt inventus to ditto. ibid, 
Return aon eft inventas as to ſome, 
and cepi as to the other. zbid 
Return to the mortuus proceſs. 62 
Inquiſition thereon. ibid. 
Return of zzortunus to the parton's 
proceſs. bid. 
To fi. fa. proceſs if there 15 a levy, 
ibid. 

To the great roll, or extent pro- 
ceſs. — 0 
Inquiſition thereon. ibid, 


To the diſtringas proceſs againſt 
executors. 


4 
To the diſtriagas proceſs. ibid. 


To /ci. fa. proceſs. ibid. 
Exigent, 4.0 
Alocatur exigent. ibid. 
Return by the old ſheriff, and new 

one. 41 


Extent, return, and inquiſition, 
Page 50 

Extendi facias, return, and inqui- 
ſition. ibid. 
Fieri facias nulla hona in debt. 36 
The like, in caie. ibid. 
Return of new iheriff, where the 
old one returns levy made, and 
goes out of office before the 
writ 15 returnable. zbid. 
Levy to a 5. fa. in caſe, as to part, 
and nulla bona as to the reſidue. 
bid. 

The like where rent is paid. ibid. 
The like, but goods remain in the 
hands of the ſheriff), for want of 
buyers, : 37 
Tarde. ibid. 
Nulla bona, as to the teſtator, 
and nulla bona as to the execu- 
tors. 151d. 
Bankruptcy in the defendant after 
levy, and before the money paid 
over to the plaintiff. ibid. 
Levy as to part, and as to the re- 
ſidue, that the goods ſeized were 
depoſited in the hands of the 


defendant, as pawns. 38 
Oblervation on this return. 39 
Habeas corpus, return thereto. 


0 
The like, priſoner in cuſtody of Rc 
old {nerif, and turned overto the 
preient, Who returns writ, 71 
'The like at the time of the late 
riots. 


59 
Hab. fac. poll. return of poſiriſion 


given. 56 
Hab. fac. ſeiſin. Poſſeſſion given. 56 
Inquiry, return thereon. 52 


Meſne proceſs, as latitat, capias, 


bill of Middleſex, Sc. Non eſt 


inwentus thereto. 17 
Cepi us to one. ibid. 
Cepi as to one, and aon eſt inventus 

to the other. ibid. 
Return by ſheriff where defendant 

12 reſides 


/ 9 


reſides in a liberty; and cepi by 
the bailiff of that liberty. P. 18 


Languidus to a latitat. 18 
Reſcue to ditto. 19 
In cuſtody. 21 


To a latitat where defendant went 
over by a habeas corpus, commit- 
ment by another judge, in the 
abſence of the chief juſtice. 21 

Return of cepi to ditto, where the 
deſendant became a bankrupt, 
and the 42 days had not expired. 


22 
It ſheriff goes out of office, how to 
return the writ. 1 
Ne exeat Negno, cpi. 21 


Original. Nihil thereto, in debt, 
where there is one defendant. 16 
The like in caſe. ibid. 
The like where there arc two de- 
fendants. ibid, 
Summons in debt. ibid. 
The like in caſe. ibid, 
The like where there are two cr 
more Geſendants, ibid, 
SUMMONS As to one, and ei as to 
the reſt. ibid. 
Partition. Return to writ of, - 73 


Proclamation. Return proclama- 


tion made. 20 
Cepi upon fame. iid, 


Pone. Return of ſummons. 104 


Recordare facias tequelain, the plaint 
returned, Sc. ibid. 
Returna. habend. elcingatur, 103 
Writ of right. Proclumation made 
on this writ. 55 
Scire facias. Mibil thercon. 39 
The like where there are two de- 
fendants. ibid. 
Summons upon ditto, ibid. 
Nihil againſt che heirs and ter- 


tenants. | 5 8 
Summons of the tenant only. 784. 
Nihil to the heirs and tenants. 59 
Summons. Return of ſummons, 


notice given atcer proclamation 


made on a writ of right. 58 


| 


| 


7 WL 
Superſedeas. Return thereon. P. 41 
Venditioni exponas. Return the ſale 


of goods. 43 
FVenire facias. 
Yenire in the Exchequer. Notice 
given thereon. 59 
Sheriffs. 


HE ſheriff is an officer of 


& great antiquity. 1 
He is not now ſubject to the Earl 


| ibid, 
The ſheriff was formerly choſen by 
the inhabitants ibid. 


In Lenden the ſheriffs have the in- 
her:tance of their ſhrievalty veſ- 
ted by charter 


® 
Hereditary.in Weftmoreland. ibid. 


They are propoſed by tae judges 
on the morrow of St. Martin. 
ibid. 

In Vales, nominated ycarly by the 
lord preſident, Sc. ibid. 
Not to be exempted from ferving 
the office. bid. 
In London may be excuſed on {vcar- 
ing that he 1s not worth 10000 45 
and on refuſal, to pay 400 J. ibid. 
The ſherift is to have land ſufficient 


do anſwer. ibid, 
1 ; 1 .-* h ibid 
lo dwell in the county, ibid, 
Not to be in office more than one 
ear. ibid. 


Shall not (whilſt ſheriT) be elec- 
ted knight of ſhire for the coun- 
ty. Bd. 

Nor exerciſe the office of a juſtice 
of peace. ibid. 

Nor let his bailiwicks, Oc. to farm. 
| = oa. 

How .his authority is given him. 3 

Bound to execute all proceſs. 47. 

Muſt enter into recognizance at the 


entrance into office. ibid, 
Muſt procure patent. ibid. 
Muſt take by indentures the pri- 
ſoners and Writs. ibid. 
. All 
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All ſher:i5 at the expiration of their 


offices, muſt turn over to the 


ſucceeding ſherit all writs. Page 


At the firſt county court he muſt 


read his patent. ibid. 
Name his officers, ibid. 
Take ſecurity. ibid, 


Appoint deputies to receive all 
writs, Sc. ibid, 


If he ſeizes goods, and pays part, 


and then goes out of office, he 


may fell without wvead. exponas. 
ibid, 

His officers. 5 
Under-ſheriif not to abide in office 
above one year. | ibid. 
Shall not during that time practice 
as an attorney. ibid. 
No warrants to be made out before 
the writ delivered. ibid. 
On aeath of ſheriff, under-ſheriff 
to act in his name till another 
appointed, and his ſureties are 
to be liable. ibid. 


The date of the writ to be ſet down, 


and the attorney's name on the 
warrant. ibid. 
Not liable to be called on ſix months 
after he is out of office, to re- 
turn the writ. 6 
Sheriff cannot diſpute the authority 
of the court out of which any 
v /rit iſſues, and is obliged to ex- 
ecute every writ with the utmoſt 
expedition. 13 
Re muſt ſhew no favour, nor be 
guilty of oppreſſion. zbid. 
Sheriff's authority in doing exe- 
cution. 11 


8 heriff 5 Accounts. 


Fees to be paid by the ſheriffs, for 
patents, dedimus, c. allo for 
their quzetzus to the ſeveral of- 
ficers. 104 

9 to ſettle and pay the prof- 

es. 


ibid. 


| Rewards for convictions to be paid 
forthwith Page 105 
To be attached for negle& relating 
to his accounts by writ or war- 
rant of a baron. ibid. 
Accounts to be paſſed without de- 


lay. ibid. 
Surpluſage to be paid without 
taking any record. 106 


Sheriffs of Wales to account before 
the auditors. ibid. 
So in counties palatine. ibid. 
Sheriff of CHefter before the mayor. 
zbid. 
Sheriff of the city, for all matters 
not granted to the city, to ac- 
count before the auditors, ibid. 
Payment to the ſheriffs for their ex- 
pences in obtaining their patents 
and getting their guietus. 107 
DPuietus to be a ſufficient diſcharge 
to the ſheriffs, if not queſtioned 
within four years after the grant 
thereof, ibid. 
Indeature to ſet over priſoners be- 
tween the old and new ſheriff. 
109 


Warrants, 


O* attachment out of Chau- 


cery. 120 
Special capias. 116 
Common capias. ibid. 
Ca. /a, in debt. ibid. 
The like in cafe. 117 
Capias utlagatum. 119 
Diſtringas nuper vice com. 118 


The like againil a member. 122 
Dower. Summons thereon. 121 


Exchequer Proces, VIZ. 


Great roll. os 
To collect poſt- fines, and old- rents. 
65 

To levy fines ſet at the ſeſſions. 
zbid. 

To levy poſt-fines, and old-rents. 
66 


E3 Extent, 


Hab. corp. 


„„ 
Extent. Warrant thereon. P. 119 


he like on a fi. fa. in debt. 117 
In caic. bid. 
To quit poſſeſſion on f. fa. 120 
Warrant to conduct. 


| 7 
Hab. fac. pofſe 123 
Latitat. 115 
Ne exeat regno. 120 
Original. Summons on, I21 


* 


E A. 
Partition. The like. Page 72 
Pone. The like. 123 
Sci. fa. in Exchequer. Summons. 
5 HS 
The like in the K7ng's-Bench, ibid. 
The like againſt bail. 119 
Summons ; upon a writ of, againſt a 
member. 122 
| Superſedeas. Warrant thereon. 121 
Withernam, Precept, 101 

tf 
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Abatement. 


7 11HIN what time to plead 
W in abatement. Page 143 
Hor / to plead in abatement. 25 
The like to the juriſdicticn. 7zbzd. 
Plea in abatement of coverture. 158 
The like of the chriſtian name of 

defendant. bid. 
Affidavit of the truth of ſuch 
plea, 159 
Plea muſt be ſigned by counſel. 143 
No dilatory plea to be filed with- 
out an affidavit of the truth. 143 
The rule reſpecting abatement, 
with regard to the action. 482 
A feme ſcle cannot by marriage abate 
her own ſuit. 484 
If ſhe is ſued, and after takes huſ- 
band, ſuit does not abate. 11d. 
Marriage, after the ſuit removed 
from an inſerior court, may plead 
it in ſuperior court in abatement, 
but then how to proceed. 762d. 
If there are two ſuits pending for 
the ſame cauſe of action, the ſe- 
cond writ ſhall abate, ibid. 
If plaintiff or defendant die after 
interlocutory judgment, action 
ſhall not abate, if ſuit could be 
originally maintained by the exe- 
cutors. 432 
If two or more plaintiffs ſue, the 
death of one ſhall not abate the 
action. ibid. 
The like if defendants. bid, 
Death of either party between ver- 
dict and judgment, not error. 483 
Death before aſſizes the ſuit abates, 
if after the day, not. 2 Sid. 
Ejectment againtt baron and fee, 


> 
WEL 


{ 


E- 


barondies between the day of 
2/7 prius, and the day in bank, 
it's good againſt the femme. Page 
483 

If fem takes huſband after verdict, 
and before the day in bank, ſhe 
hall have judgment. ibid. 

If pending an argument, plaintiff 
ies, Tait does not abate, for the 
judgment will be ordered to be 
entred up, as of that term in 
which it ought to have been 


given. 484 
The like if defendant dies. 265d. 
Ac-etiam. 

Why firſt introduced. 21 
Ac-atiam in caſe. 71 
- — in debt. 72 
in trover. ibid. 

——=—- detinue. ibid, 
covenant, ibid. 

aſſault. ibid. 

— againſt bail on recogni- 
zance. 306 

Aations. 


What is an action. 
Of the ſeveral torts of actions, vi. 


criminal, popular, and civil 
actions. | ibid. 


Mixed as account, afſumpfit, co- 
venant, debt, aſſault, talfe im- 
priſonment, caſe and treſpaſs. 

ibid. 

What thoje actions are, and for wat 

they lie, VIZ. 


Real. ibid. 
Mixed. ibid. 
Account, aſſumpfit, &c. 6 
Covenant debt. 7 
Aſault, aſlault and impriſonment. 8 
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Caſe age 8 
Trover detinue treſpaſs. 
For whom and againſt whom an 


action will lie. 10 
To be cautious how they are brought 


as for infants, executors, mar- 
ried women, jointenants, treſpaſs 


againſt divers, where ſome are to 


be found, and ſome not. 11 


Within what time actions are to be 


brought, as for inſtance, 


A writ of right. y 12 
Formedon. ibid. 
Upon penal ſtatutes by informers. 


13 

At the ſuit of the king only. 76:4. 
Words. ibid. 
Scand. Ts ibid, 
Trefpais s, aſſault, battery, Wc. ibid. 
Treipais quare clauſum fregit, treſ- 
paſs detinue, trover, account, 


debt, Cc. 14 
What actions are within the ſeveral 
ſtatutes, and what not. 13 


Adminiſtrators. Vide Eæecutor. 
Aida vits. 


For work done, and materiale 
found. 64 
For goods fold and delivered. 76:d. 


Money paid, lent, had, and re- 


ceived. ibid, 
For a horſe, mare, or gelding ſold. 

| ibid. 
For goods fold by plaintiF's part- 
ners, ibid. 

By plaintiff*s ſervants for goods 
fold. 65 


Work and labour, materials found, 
goods 101d, money paid, lent, 


had, and received. 14. 
Work with hories, Oc. _ ibig. 
Horſe-hire. ibid. 
Meat, drink, waſhing, and lodg- 

ing. 66 
For a ſurgeon's bill. ibid. 


Ditto, an apothecaries. Page 66 
For depaſturing of cattle. ibid. 
For uſe and occupation. Bid. 
Ditto an a leaſe. ibid. 


Drawee v. drawer on a note. 67 
Indorſee v. drawer, ditto. #z6b:d. 
2d indorſee, v. iſt drawer. 151d. 
Drawer v. acceptor on a bill. 76:4. 


Indorſee v. ditto. ibid. 
Indorſee v. drawer. ibid, 
In trover. 68 
Affirmation of a quaker, ibid. 
For an aſſault. ibid. 
Ditto. 69 


To annex to bail piece, taken by a 
commiſſioner in the country. 88 
Ditto of juſtiacation of bail. 274. 
Ditto to change the wenze. 172 
Ditto of {ſervice ofa rule to bring in 
the body, no bail being put in. 95 
Ditto of the ſervice of a rule why 
the iſſues ſhould not be fold. 9 
Ditto for an attachment againſt the 
ſheriff for not bringing in the 
body after bail put in, and aid 
not juſtify. 
Ditto of the ſervice of proceſs. 101 
Of the truth of a plea in abate- 


ment. 143 
Of the demand of coſts. after taxa- 
tion, 196 


Of notice of motion for judgment 
as in the cafe of a nonſuit. 197 


To increaſe the coſts. 217 
Of a judgment to be regiſtred in 
Middlejex, 226 
To put off a trial for want of wit- 
neſſes. 192 
To ſet aſide a judgment for irregu- 
larity. . 165 


Atidavit to enter up judgment on 
a bond, and an old warrant of 


attorney, 509 
The like upon a warrant of attor- 
ney only, 281 


Vide the further affidavits under the 
different heads of the proceed- 
ings. 


Affidavit 


T X. 


Amendment. 


How formerly ſuitors were per- 
plexed. Page 145 
The court willallow amendments to 
be made at any time whilſt the ſuit 
is depending, though the record 
be made up and the term paſt. 146 


Declarations may be amended of 


courſe before plea. ibid. 
After plea or iſſue delivered, it may 
be amended in form, but not in 
ſubſtance without coſts, ibid. 
After plea, if declaration be amend- 
ed, defendant has leave to plead 
de n5vo two days, ibid, 
Cannot add a new count after fe- 
cond term. ibid. 
May amend by leave of the court 
after judgment upon demurrer. 
147 

Amendment may be made in pe- 
nal actions. ibid. 
May be done before iſſue entred on 
record, and filed by ſummons. 

| ibid. 

How to amend by original. 355 
Petition toamend the original. 12d. 


Appearance. Vide Original. 
Arbitration. 


Merchants deſiring to end contro- 
verſy by arbitration, may agree 
to the award of any perion, and 
make their ſubmiſſion a rule of 
COUrc. | 499 

In caſe of diſobedience, party ne- 
glecting is liable to be attached. 

500 

If an award is made, muſt move to 
ſet it aſide before the laſt day of 
the next term aiter award made. 


| ibid. 
How to proceed to make the ſub- 
miſſion a rule of court. 501 


Affidavit of the due execution of 


| 


| 


the bond for that purpoſe. Page 
00 

Affidavit, if the ſubmiſſion be on ar- 
ticles of partnerſhip, &c. ibid. 
How to procced to get an attach- 
ment. 502 
Affidavit of the demand of money 
awarded, and refuſal. 503 
How to move for attachment. 504 
How to proceed againſt the party 
where there is a rule of reference 
made by the judge. ibid. 
Of enlarging the rule. ibid. 
To move to make order of a, prius 
a rule of court. 505 
Affidavit of ſervice of rule, and 
maſter's allocatur thereon, and 
af the demand of the money by 
the party himſelf. ibid. 
Affidavit of the due execution of 
the award to be annexed to the 
above affidavit, with the award, 


Se. 506 
Arreſt. 

None to be held to bail under 10/, 

Sailors and ſoldiers 20l. 435 


None to be held to bail in Wales 
or counties palatine under 2o/. 
60 

Cannot be held to bail on a judg- 
ment, unleſs the original debt 
amounted to 101. without the 
addition of coſts. ibid. 
Nor in penal actions (unleſs on the 
ſtat, of gaming) covenant (un- 
leſs for payment of money); a- 
gainſt bail on the bond, treſpaſs, 
Sc. unleſs by order of a judge. 
ibid. 

If defendant is once lawfully deli- 
vered from an arreſt, cannot a- 
gain be arreſted. ibid. 


May be arreſted again after a 9 
pros, if plaintiff pays coſts. ibid. 
Procuring a perſon to be arreſted at 
the 
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the ſuit of a perſon who is not 
known, to ſuffer 6 months im- 


priſonment. Page 63 
What perſons are not liable to be 
held to bail. 60 


Volunteer ſoldier, unleſs debt 13 
201. can not be taken in execu- 
tion unleſs 20 I. without the ad- 
dition of coſts. 

Scotch PECTS. 37 


Arreſ! of Fudgment. 


Within what tirne to move in arreſt 


of tac judgment. $7: 


How to move. 220 
Court will not arreſt the judgmcnt 
after demurrer has been argued, 
PEW 

Will not arreſt the judgment where 
the plaintiff joined the /imiliter 
in defendant's name. 221 


Aſſumfp/it. 6 


Attachment. 


How to move for an attachment, 
tor not paying coſts purſuant to 


notice of trial. 196 

For not paying money purſuant to 

an award. | 502 
Ailornment. 


Attornment of tenants, under a 


writ of poiteſiion. 4.05 
Alttarnies, 

Definition of. 41 

Formerly made by letters pa- 

tent. | bid. 


Formerly a power was given to the 
Judges to examine them, and at 
their diſcretion to put thoſe of 
good fame on the roll, and the 
contrary to ſtrike out. ibid. 

Are now 10 take the oaths to go- 
vernmedt..  -_ 42 

None permitted now to practice 
but thole who have ferved five 


years. bid. | 


To be examined before a Judge. 


Page / 44 
Clerks to flo their affidavits within 
3 months after date. ibid. 


If any who have been convicted of 
ſorgery, perjury, Wc. power to 
traniport. ibid. 

None to practice who is in priion 
(anleis in cauſes that were begun 
before) ibid. 

Every clerk is to ferve the whole 
term, and be ee emplcyed. 

1 

Not to bring any action, Wc. un- 
tl one month after bill deli- 
vered ſigned. ibid. 

May tax their bills, 1 bid. 

Attorney may detain writings un- 
til paid, but otherwiſe if no 
demand. ibid. 

If he undertakes to appear, may 
be compelled if he retuſes. 44 

No perſon to change his attorney 
without an order; and bill paid. 

ibid. 

Attornies are liable to be puniſhed 

in a ſummary way, for ill prac- 
tice. ibid. 

If he ſhews himſelf active upon a 
frivolous matter, liable himſelf 


to eoſts. 45 
Actions will lie for negligence 
a gainſt him. ibid. 


Attorney knowingly permitting 
any perſon to practice in his 
name, not being an attorney, to 
be diſabled, ibid, 

No attorney, clerk of the peace, 
to practice at ſeſſions, nor any 
under {heritr, or his deputy, 
attornies, to be governed by the 
maſter. ibid. 

Not bound to diſcover their clients 
ſecrets, nor the contents of a 
deed fhewn by his client. 40 
Lule reipecting the ſervice of no- 
tices on attornies, and entering 
their names in the book. 104 
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If an attorney ſues by original, he 
waves his privilege, or if he ſues 
in another's name, he does the 


like. | Page 331. 
Proceedings by them. ibid, 
Attachment of privilege. ibid, 


if defendant appears, he files com- 
mon bail with Mr. Walter. 332 
Declaration. ibid, 
When defendant muſt plead. ibid. 
All the other proceedings are as in 
common caſes (only call him in 
the memorandum of the iſſue, 
gentleman, one of the attor- 
nies, Ec. as in the declaration, 
ſo in the wenire and diſtringas. 
ibid. 
Proceedings againſt Attornies. 


How to proceed againf an attor- 


ney. 333 
'The form of the b1ll. 1bid. 
Notice to be indorſed thereon. 254d. 
With whom to be filed. 334 


Cannot be filed in vacation. 23d. 
If a bill is filed againſt an attorney, 
and a copy thereof delivered 4 
days excluſive before the end of 
the term, (including Sunday as 
one), he muſt plead as of that 
term, plaintiff having given a 
rule to plead, and demanded a 
plea.—But if the bill be not 
filed, and a copy dehvered, 
within the time aforeſaid, de- 
fendant ſhall have an imparlance. 
R. M. 5 Ann. ibid 
If defendant lives above 20 miles 
from London, then he has 8 


days time to plead. ibid. 
If he 1s arreſted he may ſue out a 
writ of privilege. ibid. 
The form of the writ, ibid, 
How to get it allowed, and de- 
tendant diſcharged. ibid. 


How to oblige an attorney to deli- 
ver his bill, and afterwards how 
to proceed to get it taxed, 336 


If he does not attend the third ap- 
pointment, the maſter will tax 
it, ex parte. Page 337 

The length of time is not ſettled, 
but the court will not ſuffer it 
to be gone into, at ns prius. 

ibid. 

It may be taxed at any time, if 
there are very groſs over charges, 

ibid, 

The attorney to pay coſts if the 
bill be reduced a ſixth part. 43 


Bail, Common. 


In what caſes common bail will*be 
ordered. IOL 


Common bail-piece. 100 


To be filed within 8 days after 


return of proceſs, or plaintiff 
may do it for defendant. 101 
Mutt be filed the term the writ is 
returnable. zbid. 
If proceſs againſt baron and feme, 
baron muſt file bail for himſelf 
and wife- 102 
Affidavit of ſervice of proceſs. 101 
Before whom to be ſworn. ibid. 
Filing common bail voluntarily is 
invalid, unleſs a writ be ſued 
out within 14 days. 102 
It muſt be filed on entering up a 
judgment on a warrant of at- 
torney. 103 
Separate affidavits muſt be made 
where there are more defendants 
than one, and the cauſe of action 
be joint or common bail. 102 
Common bail will be ordered upon 
a judgment of nonſuit. 103 
If a writ be ſerved in the wrong 
name, and defendant file bail in 
his right name, may declare in 


the right name. ibid. 
Bail, Special. 

Who may be bail. 81 

When to put it in, in Loudon and 

Middlejex, ibid. 


tow 
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How to put it in. Page 81 
Special bail-piece. ibid. 
Recognizance by bill. 5-0 
Notice of bail. ibid, 


Ditto of the ſame, as bail to the 
__Merift. ibid, 
When to except againſt them. ld. 
The form of the exception in the 
judge's book. 
If in term bail muſt juſtify 4 days 
after notice of exception deli- 
vered. - ibid. 
If in vacation the firſt day of the 
next term. ibid. 
Notice of juſtification of fame bail 


as was put in above. 84 | 
Of adding and juſtifying. ibid. 
May add to the bail, and give 


notice of juſtifying, at ſame 
time. ibid. 
Notice of addingand juſtifying new 
bail. ibid, 
How to put them in before juſtiü- 
cation. ibid, 
Notice to add one, and juſtify 
him with the other already put 


In. 85 
How to juſtify in London and Mid. 
dieſex. ibid, 


Affidavit of ſervice of notice on 
the attorney. 86 
The like on the clerk or ſervant. 
ibid. 

May jullit) by conſent, and how. 
ibid. 

Commiſſioners are appointed to 
take bail in all counties. 87 
What time defendant has to put in 
bail in the country, and when 
to tranſmit it, after taken, 76:d. 
How to put it in before a commiſ- 


ſioner. 88 
Affidavit of the due taking. 7619. 
Whom to be {worn before. id. 
Affidavit of the juſtification. 76:9. 


May be {worn before the commiſ- 
toner who took it. ibid. 
How to file country bail- piece. 89 


| 


ibid. | 


What is a waiver of the bail. 


Notice of putting it in, ed filing. 


Page 89 
Within what time to except. 1d. 
Notice thereof. ibid. 


How to juſtify. _ 90 
Within what time bail- piece to be 
fled when complete. ibid. 
| How and with whom to be filed 
after juſtification. ibid, 
If plaintiff be diſſatisfied with the 
bail put in to the ſheriff, may 
except, and rule him, to compel! 
juſtification. ibid. 
Every bail before, or upon, the 
continuance day, is a bail of 
that term, and to be filed of the 
preceding term. ibid. 


If no exception within the proper 


time, defendant may make affi- 
davit, and file flame.  g1 


109 


What will diſcharge them. ibid. 


Bail, procecdings againſt, vide Scire 


facias, 


If bail is not put in, in time, bond 


may be aſſigned. 91 


How to take an aſſignment of bail- 


bond. ibid. 
Of the action thereon. bid. 
Terms en which the court will ſtay 
the proceedings on the bond. 92 
How to proceed in this caſe. 761d. 
It the bond is irregularly aſſigned, 
how to proceed to ſet aſide the 
proceedings. 251d. 
Afndavit neceſſary to be made. 
ibid. 

If plaintiff has loſt a trial, bail to 
ſtand as ſecurity. ibid, 
Action mutt be brought on a bail- 
bond, in the ſame court where 
the original writ iſſued. 91 
Declaration againſt the e on 


the bail- bond. 
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Deed 


. D E X. 


Bankrupt. 


Cannot be arreſted for 42 days, if 
not in cuſtody before commithon 
ſued out. | Page 62 

May be diſcharged, on common 
bail after certificate. 418 

So after payment of 15s. in the 
pound. ibid. 

How to get his diſcharge. 419 


Cannot be diſcharged though he 


has his certificate upon an ex- 
tent ibid. 
But upon an attachment for not 
obeying an award, he may. 26%. 
Bankrupt may be diſcharged from 
a judgment given after his bank- 
Tuptcy, for a debt due before. 

| 42 

If a bankrupt is in cuſtody at the 
ſuit of a creditor ho has proved 
his debt, he may petition for 
plaintiff to elect. ibid. 
The form of ſuch petition, and 
how to proceed. 421 
Certificate will not diſcharge the 
bankrupt upon an action on the 
bail- bond 423 
If he is an executor, and pleads a 
falſe plea, if ſubſequent to the 
commiſſion, he muſt pay the 
coſts. ibid. 
If an executor becomes bankrupt, 
the commiſſioner cannot ſeize the 
ſpeciic things of the teſtator, not 
even in money. 3 
If the bankrupt enters into an an- 
nuity bond, aud the penalty be- 
comes forfeited by non-payment 
of arrears before the bankruptcy, 
after he has obtained his certi- 

| ficate, court will diſcharge him 
on coinmon bail. 424 
But if the penalty had never been 
forfeited, it had been otherwiſe. 
ibid. 

When the bail are fixed, the certi- 
ficate ſhall be no diſcharge, un- 
leſs obtained before, 422 


Where there is an act of bankrupt- 
cy between the becoming bail, 
in error and afirmance, no diſ- 
charge, for plaintiff could not 
come under the commiſſion to 


prove the debt. Page 424 


Baron and feme, 


In an action brought againſt huſ- 
band and wife, he mutt file com- 
mon bail for both =_ 

If the huſband be arreſted, and not 
the wite, he ſhall put in bail for 
both, Salk 115. (omitted. ) 

Baron and feme were arreſted for her 
debt dum fila; and the tourt 
diſcharged her, and ſaid the huſ. 
band muſt lie till he puts in bail 
for both. 2 Str. 1272. (omit- 
ted). | | 


Barrifters. 


Are not privileged from arreſts. 60 
Nor can they change the venue 
into Middle:/ex. 17 


Bill of Middleſex. 


Ttis the leading proceſs of the court. 


20 
The form of a bill of Midaleſeæ 

bailable. 70 
Precipe for the office. 71 
Alias and pluries. ibid. 


Non omittas bill of Midaleſex. 73 
Præcipe for the office. ibid. 
Bill of Middle/ex not bailable. 76:d. 
Notice againſt hutband and wife. 
ibid. 

Not neceſſary to ſhew the original. 
74 

Service on the return day, after 
court riſes, good ibid. 
Of ſuing out a bill of Middleſex 
and entering it on the roll to fave 


the ſtatute of limitations. 377 
The docquet. ibid, 
Ciugue 


7 -N 
Cingue forts. 


Irections to the cinque ports. 


Page 79 


Circuit. 


The judges to go the circuit twice 


a year. 46 
When they came into uſe. 76:4. 


The preſent juſtices of aſuze from 


whence derived. ibid. 
No man ſhall be judge of aſſize in 
his own county. 46 
The judges ſit by virtue of five 
ſeveral commiſſions. ibid 
The definition of the word 7/4 
Prius. | 
The ſeveral counties in England are 
divided into fix circuits. 767d. 
The circuits and towns, where the 
aſſizes are held. tbid & 48 
The ſeveral cficers belonging to 
the circuit. did. 
The buſineſs of the ſheriff and co- 
roner there, vide the office of 
ſheriff under the circuit. 767d. 
Cities and towns having a ſheriff 
or ſheriffs. 74 


— 


—— Cognovit actionem. 
In -caſe. 


8 75 
The like in debt. 7 bid. 
The like in ejectment. 406 


Committitur. 


A cemmillitur piece to charge a 
priſoner in execution in cuſtody 
of the marſhal, 432 

Compounding actions. 

No informer ſhall compound with 
the defendant, but by conſent 
of the court in which the acti- 
on is brought. 496 

But this does not extend to penal- 
ties given to the party grieved. 

497 

Court refuſed leave to compound 

plaintiff not joining in the ap- 


D E 
plication Page 497 
Leave given on the ſtatute of ga- 
ming, upon the aſſignees of the 
bankrupt being ſatisfied. id. 
Alſo leave was given for defendant 
to compound, upon affidavit of 
his poverty, zbid. 
Leave given to proſecutor to com- 
pound. ibid, 
Leave was alſo given upon the ſta- 
tute of uſury, by conſent of 
plaintiff. 198 
How to proceed for leave to com- 
pound, hid. 

It is ſaid, court have refuſed on 
the lottery act, unleſs the whole 


X; 


penalty is paid. ibid. 

Confeſſion. See Cognovie. 275 
Conſilium. Vide Demurrer. 
Conſolidating of actions. 

How to conſolidate actions. 482 

In term. bed. 

In vacation. ibid. 


How to proceed againſt the others 
after verdict of the one. 76:4, 


_ Continuances. 


By vic non mifit breve of the wenire. 
227 

Continuances on the roll after ver- 
dict and final judgment. 228 


Coroner. 
if the ſheriff be party to the ſuit, 
wvernire to be directed to the co- 
roner. | 190 
If an attachment againſt the ſheriff, 
to be directed to the coroner. 


99 


His fee. 100 


E orporntions. 


N 


Corporations aggregate how to be 
ſued. 343 
If they ſue, muſt be by attorney 
appointed under ſeal. ibid. 
Though in ejectment it need not 
be ſo, ſor by confeſſing leaſe, 
entry 


t r. 


entry and ouſter, the deed 1s ad- 
mitted. Page 344 
In ejectment the plaintiff declared 
on a demiſe made by a corpora- 
tion, and did not ſet it forth by 
deed, or under the common ſeal, 
held good upon error. ibid. 
Zut if it had been for tithes it 
would have been otherwiſe, for 
tithes evill not paſs without a 


deed. ibid. 
Coffs. 

May have rule to be preſent at 

taxing. 217 


Affidavit of increaſed coſts. Bod. 
Ditto for coſts not going to trial. 
197 

Executors not liable to pay coſts 
when plaintiffs, upon a nonſuit, 
er upon a diſcontinuance. 230 


Courts of King's Bench. 
The authority and juriſdiction of 


this court. | I 
It is removeable wherever the king 
pleaſes. ibid. 


It is the cuftos morum of all _ 
realm. 

It has a crown fide, and plea ade. 

ibid. 

Holds cognizance of all actions. 

ibid. 

It's a court of appeal into which 

may be removed all cauſes by 

writ of error of inferior courts. 


It grants a habeas corpus for relief 
of perſons wrongfully impriſon- 
ed. ibid. 

Mandamuſſes to inferior courts to 
oblige them to do their duty. 4 

Prohibitions to keep them in their 


proper juriſdiction. ibid. 
May puniſh magiſtrates, &c. for 
abuſe of authority. ivid. 


But cannot hold plea unleſs the 
debt or damages be 40s. ibid. 


| 


Hiſtory of the proceedings of the 


court, viz. by original. P. 17 
By bill. 19 
The precept or bill of Miadle/ex 

why ſo called. 20 
Introduction of the ac-ætiam. 21 
The latitat. ibid, 
Defendants appearance. zbid. 
Bail and recognizance. 22 
Declaration. ; 23: 
Pleas in abatement. 24. 
How to plead them. 25 
Defendant may confeſs the action. 

26 

Pleas in bar, original iſſue. 27 
How to be pleaded. 28 
Replication. 29 
Rejoinder. "ibid, 
Demurrer, trial, judgment, &c. 
31 to 36 

Executions. 36 


Declaration. 


H AT it 1s to contain. 23 

How to be ingroſſed. 

105 

On proceſs returnable the iſt or 
ſecond return declaration to be 
delivered with notice to plead in 

4 or 8 days. 105 
The days are accounted excluſive, 
and to be delivered 4 days, ex- 
cluſive of the laſt day of term. 
ibid. 

Declaration 1f common bail filed 
to be left with the attorney, if 


abode be known, if not, to be 


fled, and notice given to de- 


fendant. 1 
Or if he refuſes to pay for it, may 
be filed. ibid. 


If common bail be filed by the 
laintiif, declaration to be left 

in the office, and notice to be 
given to aciendant, or left for 
him, 106 
Where 
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FN 
Where no affidavit is made of the 
cauſe of action upon procels, 
returnable iſt, 2d, or before the 
laſt return, declaration may be 
delivered de bene effe with notice 
to plead in 8 days. Page 106 
Where affidavit 15 made upon the 
like proceſs, declaration may be 
delivered de bene efje, with notice 
to plead in 4 days, if action be 
laid in London or Middleſex, other- 
wile 8 days. 107 
— 4 proceſs be returnable on any 
other return, defendant intitled 
to an imparlance. ibid. 
Of delivering declarations by the 
bye. ibid. 
In caſe plaintiff file ſpecial or com- 
mon bail for the defendant, no 
other perſon to deliver a decla- 
ration by the bye. 108 
But if filed by himſelf, any per- 
fon may ibid. 
Where the proceeding 3 is by bill, 
if defendant is in court, either 
in cuſtody or by appearance, any 
plaintiff may deliver declaration 
by the bye.. ibid. 
The delivery of a declaration be- 
fore bail put in, 1s a waiver of 
the bail. 109 
If original is ſued in one county, 
and declaration is in another, 


bail diſcharged. ibid. 
Within what time to declare by 
Dill. ibid. 
The like by original. 351 


Notice of declaration 4% bene Ge, 
where the action is bailable. 
110 

The like on common proceſs. 76:4, 
Ihe like where bail or appearance 
eatred according to the ſtatute. 
111 

The like where bail is perfected, 
and no attorney to be found. 

8 01. 


D:--& | 
Of laying the day in the decla- 


y 


ration. Page 111 
If cauſe of action ariſe in the term, 
how to lay the day, ibid. 
Declaration for work and labour, 
and materials found, work and 
labour generally money laid out, 
lent, had and received, and on 
an account ſtated. 112 
The like with, horſes, carts and 
carriages. 49 
For board and lodging, 118 
For rent for the uſe 3 occupation 


of a houſe and land. ibid. 
For an attorney's bill, 119 
For a ſolicitor's bill. 120 


Againſt an executrix for goods ſold 
and delivered. 121 
For an executor for ditto. 123 
For an adminiſtrator for work done. 
12 
Ats. of aſſignees of a bankrupt. 
12 

Drawee againſt drawer on a 200 
of hand. 126 
Indorſer againſt drawee. 127 
Drawee againſt acceptor on a bill 
of exchange. 128 
Indorſee againſt acceptor. 129 
Declaration in debt on bond obli- 
gee againſt obligor. 131 
The like on a bail-bond againſt the 
principal. 132 
The like for an aſſault. 136 
Ditto for an aſſault, and falſe im- 
priſonment. 137 
The like in rrower for plate. 138 
The like in treipaſs for breaking 
and entering the cloſe, eating 
up graſs and corn with cattle. 
139 

Declaration may be amended, 25 


| Within what time it may be a- 


mended. 707d. 
After amendment, has two days 
to plead, de nowo. ibid. 


Where a new rule to plead need 
not be given. ibid. 
3 | Of 


1: # D 


Of laying the day in the declara- 
tion. Page 111 


Deeds. 


How to inroll a deed of bargain and | 
ale. 550 


Entry and docquet. | 551 
Demurrers. 


What is a demurrer in law. 31 
If there be a demurrer to declara- 
tion, plaintiff may be amend. 180 
General demurrer muſt be ſigned 
by counſel. 180 
Although defendant is bound upon 
a judge's order to plead iſſuably, 
Sc. yet he may demur to the 


replication. ibid. 
A general demurrer to the decla- 
ration. 151 
— thereon. ibid. 
ow to make up the book. 180 
Demurrer to the plea. 182 


The like to the replication, 36:4. 
How to make up the book on a ſpe- 
cial demurrer. 183 
How to proceed to argument. 176 
When to be ſet down tor argu- 
ment. 179 
If plaintiff refuſes to join in de- 
murrer, how to compel him. 183 
If there be judgment for plaintift, 
how to proceed. ilid, 
If there is an Mue to part, and de- 
murrer to the other part, may 
try the iſſue firſt. ibid. 
In what caſe attorney may make up 
demurrer book himſelf. 184 


Diſcontinuance, 


The meaning of the word. 483 
The plaintiff may diſcontinue his 
action before ox after declaration, 
upon payment of coſts by ſide 
bar rule. 484 
How to proceed to diſcontinue. 201d. 
After demurrer joined and entred, 
muſt move the court. ivid. 


X. 
So after ſpecial verdict. Page 484 
But cannot diſcontinue after gene- 


ral verdict. ibid. 
| Avowant cannot diſcontinue in re- 
plevin. 485, 


When executors are to pay colts, 
and when not, upon diſcontinu- 


Wee. 230, 


Diftringas, nuper vice com. 


Diſtringas againſt the late ſheriff. 96 


Precipe for ditto. ibid. 
When left for return ſo as to fix 
the ſheriff. ibid. 
Diſtringas by original. 97 
: Diftringas juratores. 
A common 4. Hringas. 207 
Special ditto. 208 
For a view. 209 
Docquet. 
The roll to be entered in a fair hand. 
222. 
Muſt be entred ſame term, iſſue 
joined. 223 
Docquet paper. 224 
Ejettment. 


NE invention of this action is 
for the advancement of juſ- 


tice. 379 
The plaintiff and defendant in the 

frit inſtance are nominal. 7314. 
If there be no tenant in poſſeſſion, 


how to proceed. bid. 
Letter of attorney to execute a leaſe 

on the premiſes. 380 
The leaſe. 381 
Declaration. 382 
Athdavit, 383 


Of moving for judgment. 384 
How to proceed where there 15 a 


tenant in poſſeſſion. ibid. 
The tenant's ſon, daughter or ſer- 
vant, cannot be ſerved. 385 


When deciaration may be ſerved iu. 
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| 5 
Londen or Middleſex. Page 385 | 
It in the country. . ibid. 


When to make notice to appear. 
| ibid. 

Of notice to quit. ibid. 
When the notice to quit ought to 
end, zbid. 
Cuſtom of London reſpecting this. ib. 
If above 40s. tenant at all events 
for a year. 386 


Declaration in ejectment by bill. 

| ibid, 
Notice to appear in town. 387 
The like in a country cauſe. 157d. 
Declaration by original. 388 


If it be of a manor, how to deſcribe 
the premiſes. | 389 
The better way to proceed is by 
original. 388 
Declaration by original on a dou- 
ble demiſe. ibid. 
How the premiſes are to be inſert- 
ed in the declaration. 392 
If title accrues in Eaſter vacation, 
yet you may deliver declaration 


as of that term. ibid. 
Affidavit of the ſervice. 393 
How to move for judgment. 393 
When motion to be made. Bid. 


Muſt be made in that term tenant 
had notice to appear. ibid. 
Within what time tenant has to ap- 


pear in town. ibid, 
Country. ibid. 
If where the aſſizes are but once a 


year. ibid, 
If the term ends on Wedne/aay, all 
Monday to appear. 394 
When the judgment may be _ 
bid. 

How to fign judgment. ibid. 
Declaration may be amended. 395 
Appearing in town cauſes, ibid, 
In the country, 396 
How to appear for the tenant. 16%. 
Common conſent rule. ibid. 


How to defend for part. 397 


A tenant muſt give notice to the 


poſſeſſion. 


E * 
landlord. 


| Page 39 

When conſent rule is filled re 1 
muſt be annexed to the plea, and 
if by bill, file common bail. i574. 

If by original, enter appearance. 


ibid. 
Appearance. ibid. 
Plea, 399 


Any perſon claiming title may be 
made defendant with tenant by 
leave of court. ibid. 

Landlord may make himſelf defen- 
cant. ibid. 

How to appear for the landlord. 

| O00 

If landlord is made a defendant, 
plaintiff muſt prove his tenant in 

ibid. 

When time for appearance 4s out, 
and there is a plea, how to pro- 


ceed to make up iſſue. ibid. 
Iſſue by original. 40¹ 
Notice of trial. ibid. 


If there be an infant who ſues in 
ejectment, he muſt name a guar- 
dian after plea. ibid. 

The leſſor of the plaintiff muſt give 
ſecurity for coſts, though his reſi- 
dence be in Ireland. ibid. 

How to proceed againſt tenants 
that abſcond to avoid ſervice of 
ejetment, ibid, 

When a declaration in ejectment 
may be left with the ſervant. 402 

Judgment in ejectment may be ſet 
aſide, if the tenant has not given 
landlord the ejectment. bid. 

How to make up record, ibid. 

Judgment by mil dicit with a re- 

mittitur. 403 


VWrrit of poſſeſſion by bill and origi- 


nal. ibid, 
The like and f. fa. for coſts. 404 

The like on two demiſes. 40 
The hab. fac. poſs. has relation to 
its ze/te, though not actually ſued 
out till leſſor of plaintiff's death, 
and is regular. 405 
How 


F. MA 
How to be ingroſſed and ſued out. | 


Page el 
Sheriff to put leſſor of the plainti 
in poſſeſſion. ;* 93 fide 
Retraxit after plea pleaded. 406 
Attornment of tenants. ibid. 
Proceeding under 4 Geo. 2. c. 28. 


where there is a half year's rent 


due on leaſe, and the tenant 
quits, and leaves no ſufficient 
diſtreſs, 408 
Upon ſervice of declaration, tenant 
may ap pply for leave to pay rent 
and co 410 
How to prepare declaration. ibid. 
Affidavit to move for Judgment. 
How to move. G 
If tenant appears, and pleads upon 
trial, che landlord muſt prove all 
the matters ſtated in his affida- 
vit. 412 
The method of getting of poſſeſ- 
fon where the tenant runs away, 
and a year's rent in arrear, and 
leaves ſame untenanted, and no 
fufficient diſtreſs. sid. 
If the tenant will not confeſs leaſe, 
entry, and oafter at the trial, 
plaintiff muſt be nonſuited, and 
after, the maſter muſt tax the 
eoſts, which if not paid, he will 
be liable to an attachment. ibid. 
Mow to proceed to get thoſe coſts. 
13 
If Gi defendants, and WS 44 
pears, and the other makes de- 
fault, how to proceed. ibid. 
If plaintiff is nonſuited on the me- 
© Tits, or a verdict for the defen- 
dant, how to proceed for coſts. 
414 
There muy be a neW trial 2 
ibid. 
A verdi& cures a defect in ſet- 
ting out the title, though not a 
defective one. ibid, 
Execution muſt be taken out for 
| 3 


( 


* KB 


the whole premiſes, but muſt 
take only thoſe in jultice the leſ- 
for of the plaintiff is intitled to. 
Page 414 

It a verdict be for the plaintiff, he 
may have a ca. /a. or a fi. fa. for 
coſts; or a writ of hab. fac. poſſe 
and a f. fa. together; ſo like- 

; wiſe, a ca. /a. and a hab. fac. 
poſſ. may be joined. 415 
Poſtea for plaintiff. 244 
Final judgment after verdict. 415 
Judgment upon relinquiſhing the 


plea after coſts taxed. ibid. 
How to recover the meſne profits. 
416 


One tenant in common may have 
this action againſt another. 418 
In what name the action ought to 
be brought. _ 416 
Cannot pay money into court. 418 
What proof i is enn to recover 
them. 1 


417 
If brought by nominal plaintiff, 


coart will ſtay proceedings till 


fecurity is given for coſts. 418 
Elegit. 5 


If lands are extended can have no 
other writ, 261 
But if ſheriff levy goods, and return 
nihil on the land, a ca ſa may 


iſſue. 362 
| What the ſheriff is to do pn an ele- 

git. ibid. 
Elegit. ibid. 
Error in the Exchequer Claw 

from K. B. 

What is a writ of error. 511 
Who may have it. 512 
It may be had on à judgment of 

nonſuit. ibid. 


It lies from K. B. to the Excheguer 
Chamber if proceedings are by 
bill. ibid. 

If the King 1s a party it does not 
lie here, though the ſuit be 

K 2 by 


p E 0» 
by bill. Page 5 120 The like rule to aſſign errors. Page 
Nor upon a /. fa. ibid. 518 
Judgment ſnall not be arreſted upon | Aſſignment of general errors. 519 


error, for any variance in form 
between original and declaration. 
513 

Death of either party between ver- 
dict and judgment, ſhall not be 
a:hgned for error. Bid. 
After verdict no judgment to be 
ſtayed for any defect in form or 
ſubſtance, in a bill, or for va- 
riance. ibid. 
Within what time error is to be 
brought. | $14 
In what actions bail is required. 


ibid. 
What actions it does not extend 
to. ibid. 


The acts that give coſts on the writ 

of error. ibid. 
Recognizance of bail, ibid. 
In ejectment and dower, plaintiff 


himſelf only to enter into recog- 

nizance. 845. 
How to ſue out the writ. ibid. 
Precipe for ſame. ibid. 


Where to take it, and how to get 
.. wit allowed, c. ibid. 
Allowance is a /uper/edeas from the 
time of ſervice. ibid. 
” hen allowance ought to be ſerved. 
—— #bid. 

W hin what time bail is to be 


put in. 516 
Ilow to put it in. ibid. 
Notice of bail being put in. 76:#. 
Exception within what time. 56/4. 
Juſtification, 517 

Notice. ibid. 
Rule to 44; gt when to get it. 
ibid. 


1 in 8 days after ſervice, 767. 
How to proceed to make up the 
tranſcript, ibid. 


After made up and examined to be 
delivered over. 
Rule to alledge diminution. 


518 
bif. 


How to ſet cauſe down for argu- 
ment, if no real errors aſſigned, 
; N 518 
How if there are real errors. — 
Fi. fa. in caſe on a judgment af- 
firmed. „838 
Ca. ga. ditto. ibid. 
The like on a zonpros for not aſſign- 
ing errors. 539 


Error from the Common Pleas to the 
King's Bench. 


| The power of the King's Bench 


court in correcting errors. 5 20 
Præcipe for the writ ot error. ibid. 
How to get it allowed, ibid, 
If bail is required 4 days to put it 


in after allowance. 521 
How to put it in. ibid. 
Notice. 516 
Exception 20 days. $21 
Notice of juſtifying, ibid. 
What notice requiſite. ibid. 
How to juſtify. $22 
Rule to tranſcribe. ibid, 


How plaintiff's attorney is to pro- 
ceed. ibid, 
The like of defendant's. attorney. 
_ 7 

If no original filed, how to pro- 
ceed. ibid. 
Petition to the maſter of the Rolls 
for the original. | 524 
Return thereof. 623 
If plaintiff's attorney makes his 
election to proceed, then get 
tranſcript made up- 525 
How to proceed after it is delivered 
over. 11d. 
Of /ci. fa. to aſſign errors. ibid. 
Sci. fa. quare executionem non. 529 
How to proceed thereon, _ 526 
Of giving rule for judgment. ibid. 


If no aflignment delivered, may 


ibid. 


ſign nonpros. 


How to proceed to get coſts though 
no 


; 1 
no aſſignment. 
Aſſignment of general errors, and 
joinder. 5 533 
Muſt be figned by counſel. 527 
Aſſignment how to be engroſſed and 

delivered, 928 
After joinder how to proceed. 107d. 
Aſſignment of errors, that there is 

no original writ filed. 531 

How / to proceed to get the writ 
certified, $27 
If a wrong original writ be certified, 

may ſuggeſt a right one. 528 
If the real original be certified, 

then how to proceed. 527 
How to ſet ſame down for argu- 

ment. 528 
Affirmance of the judgment entered 

on the roll. 530 

Nonpros for not afligning errors. 537 
Fi. fa. for colts after norpros. 540 


Ca. /a. for ſame, ibid. 
The like upon aflirmance. 541 
22 Error in Parliament. 

When returnable. 543 


Ho to ſue out error in parliament. 
ibid. 

If bail is required, how and when 
to put it in. 


If plaintiff alledges a 
certiorari iſſues in 10 days with- 
out motion. ibid. 

Argument upon rea! errors. 11d. 


A ihort day may be appointed if 


the houſe is going to riſe. 7bid. 
If there is an argument, caſes are 
to be drawn up, and ſigned by 
counſel. 
After error brought, plaintiff 
ſpeedily to proſecute fame, and 
ſatisfy the officers the fees of the 
houſe. 545 
The errors to be aſſigned in 8 
days, or nonpros. ibid. 


If diminution be alledged, and 


1 
Page 326 


| ibid. 
No. ſci. fa. iſſues to aſſign errors. | 


ibid. | 


E K. 


certiorari prayed, it's to go with- 
out motion, and be returned in 
10 days, or plaintiff to loſe the 
benefit of his writ. Page 545 
No caſes to be delivered unleſs 
ſigned by counſel. zbid. 
No putting off day for hearing 
without notice two days before, 
and oath made thereof. 546 
Certificate to be given of certiorari 
being awarded, concerning writs 
of error. ibid. 
How counſel are to proceed on ar- 
gument. ibid. 
Petition for nonpros for not aſſign- 
ing errors. 547 
The like for a ſhort day to aſſign 
errors. 5438 
Afignment of errors. ibid. 
A writ of error does not determine 
by prorogation of parliament. 
2 3 ibid. 

A teſt. fi. fa. in caſe, on a judgment 
affirmed. | « 44+; "B48 
When the writ of error ſhall abate. 


549 


When not. 550 


Eſcape Warrant. 


If any defendant, being in the 
cuſtody of the marſhal of this 
court upon meſne proceſs, ſhall 
be taken, and detained in the 
cuſtody of any ſheriff, on an 
eſcape warrant, for eſcaping 
out of the marſhal's cuſtody, 

the plaintiff in ſuch action ſhall 
declare againſt the defendant in 
cuſtody of ſuch ſheritf, before 
the end of the ſecond term after 
his being fo taken, otherwiſe the 
defendant may be diſcharged by 
ſuper/ed:as. R. Trin. © Ann. 


The firf return in every term- is 
properly the firſt day of every 
term, and thereon the court ſity 

K 3 to 


3 N 
to take eſſoigns. Page 51 
Executions. 
How to be ingroſſed. 246 
If judgment in debt, how to mark 
the levy. ibid. 
The like in caſe. ibid. 


There cannot be two executions 
exiſting at one time. ibid. 
But if Fa fa. levied, may have a 
ca. fa. tor the reſidue. 247 
An elegit may be had aſter f, fa. 
but if the body is once taken, 
can have no other writ. ibid. 
Executions are to be ſued out with- 
in year and a day, and ſhould 
be entered on the roll. ibid. 
In what caſe court will ſtay exe- 


cution. ibid. 
Ca. ſa. in debt. ibid. 
After a /ci. fa. 248 
Ca. /a. in caſe. ibid. 
Treſpaſs. 249 
Covenant. ibid. 
Ejectment. ibid. 
Teſt. ca /a. ibid. 
Ca. ſa. on a gui tam action. 250 
The like on a non pros. ibid. 


The like on a verdi& for defend- ! 


ant. i ibid. 
Againſt an adminittrator. 251 
Fi. fa. how to be ingroſſed and 

ſued out. ibid, 
There need not 15 days between 
teſte and return of ca. /a. or f. 


Fa. (except againſt bail or in an 
outlawry) 57 
When to teſfe them. 81 


Goods are bound from delivery to 


ſheriff, ibid. 
It may be ſued out againſt peers, 
Te. 
Fraudulent fi. fa. another ſued 7 
after, will take place. 
Sheriff. who began to levy ſhall 
Anaſh. 
How to proceed againſt the ſheriff 
if he will not {ell, and continues 


8S-  #- © 
| in office. Page 282 
The like if he is out. iBid. 


Judgment againit one partner, 


ibid. 


ibid.. 


es of both may be taken. 
252 
If a man die in execution, may 
have a fi. fa. 253 
If plaintiff dies ſheriff may fell. 
ibid. 


Landlord intitled to a years reht. 
and theriff muſt take care of him, 


ibid. 
Fi. fa. in caſe. ibid. 
In debt, 251 
After a hci. fa, ibid. 
Aſſault. ibid. 
Covenant. ibid. 
Ejectment. 255 
—Telt ,. fa. in caſe. ibid, 
The like in debt. ibid. 
Non omit. fi. ſa. 256 
Fi. fa. for the reſidue in debt. 

ibid. 
Teſt. F. fa. into Durham, 257 
Fi. fa. de bonis eccleſraſticis. 258 


The like againit an adminiſtra- 
„ rbid. 
The like againſt an executor, 


2 
The like where they confeſs = 
mages. ibid. 
Fi. fa. for defendants coſts. 260 
Fi. fa. for coſts on a nonſuit. 


ibid. 
Vend exponas, 261 
Elegit. 262 


Executor. 


F an executor confeſſes a judg- 
ment, and there are not aſſets 
ſufficient, he is liable to coſts 
de bonis propriis. 229 
So if he plead a falſe plea, ibid. 
If judgment goes by default, liable 
to debt and coſts. 230 


When executor or adminiſtrator 
ibid. 
Always 


pays no coſts. 


; 6 24 £4 


Always pay Coſts upon diſconti- 
nuance. Page 230 
If executor does not proceed to 
trial according to notice, liable 
to colts, if he does not ſhew good 
reaſon to the contrary, as a diſ- 
covery of the eſtate being con- 
veyed. 231 
How they are to pay debt of the 


te ſtator. ibid. 

' When to retain, 232 
Old method of obtaining a judg- 
ment de bonis proprits. ibid. 
The beſt way. 233 


Exigent. Vide Outlaaury. 


Feigned Iſue. 
HES E are granted by the 


court of Chancery or Ex- 


chequer, on the equity ſide, to 


try important facts. 491 
The nature of the declaration. 
w ibid. 

How to proceed. ibid. 


Declaration upon a feigned iſſue, 
to try the validity of a will. 


ibid. 
Plea to ditto. 495 
The court of Chancery and Ex- 


chequer, alſo upon points of 
mere law, ſend a caſe to the 
court of lay / for their determin- 


ation. 492 
How to proceed to bring it on 
before this court. ibid. 


Fieri facias, Vide Execution. 


Fixes, 


Fines payable to the king on 
originals, 348 
General Mues. 


AF 2 NM afſumpfit. _. 159 
Non eff. factum to a bond. ibid. 
To a deed. e 


Nil debet. Page 150 
Ditto to a gui tam action. 160 
Non aſſumpſit by an executor. ibid. 
Non detinets ibid. 
Not guilty in caſe, ibid, 
In treſpaſs and aſſault. i bid. 
Payment of rent to an action in 

covenant.. F 


Habeas corpus. 


F the writ of habeas corpus ad 
ſubjiciend. 454 

The delays originally made in 
granting the writ, and making 


return. 45 7 
How they were removed. ibid. 


The court can grant attachment 


for not obeying it. ibid. 
Of the habeas corpus, ad faciendum 
et recipiend. ibid. 


Could not be had formerly, unleſs 
in London and Midaleſex, but 
now may without motion. 456 

Of removing the body with the 
cauſe. | 457 

How to remove it out of the cuſ- 
tody of the ſheriff, if detained 
by a writ out of C. P. ibid. 

If he is detained in an inferior ju- 
riſdiction. | ibid. 

How if in cuſtody already on a 
writ iſſued out of this court. 


; 458 

How to ſue out writ. 1 bid. 
The writ of habeas corpus. ibid. 
Præcipe for ditto. | 459 

| How to get it returned, zi 
Any judge may commit, ibid. 
Fees to the ſheriff. I bid. 
Ditto to the palace court. ibid. 
Fees in the country. ibid. 


Muſt obey the writ,, though not 
paid for, but judge wall not 
commit. 0 

Priſoners committed to the King's 
Bench, muſt remain two days 

"$2. before 
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before he is removed again. 
8 Page 460 
If defendant goes over, he is not 


to be diſcharged without bail 
being perfected. ibid, 
How to remove the cauſe. ibid. 
Cannot be removed after iſſue or 
- demurrer deliberately joined 
| ibid. 

If once remanded, ſhall not be 
again removed. 201 
No cauſe ſhall be removed if the 
debt or damages laid in the de- 
claration, do not amount to 5 J. 
ibid. 

Inferior court may proceed in 
actions under 5 /. though a ha- 
beas corpus is brought. 461 
After jury ſworn the writ is not to 
be allowed, | ibid. 
No cauſe under 10 J. to be remov- 
ed, unleſs bail be given for the 
debt. n ibid. 
If judgment be obtained in the in- 
ferior court, and defendant can- 
not be found, how to proceed. 

| 462 

If error is brought to reverſe a 
judgment in the inferior court, 
bail muſt be given for the debt 
and damages recovered, and coſts 
of error. 463 
Habeas corpus to remove the caule. 
Præcipe for ditto, 404 


Of the allowance if above 10/. 
| ky ibid, 
If under. bid. 


How to proceed after allowance. 


DE ibid. 
Rule for bail. 


How to put in bail. - IC 
Bail piece. ibid. 
Recognizance. ibid. 
Notice of bail. 466 
Rule for better bail. ibid. 


Rule to be taken out in 28 days, or 
bail-piece to be filed by the de- 
fendant's attorney. | 


ibid. 


397 | 


E K. 


Within what time to juſtify. P. 466 
Notice of juſtification. 467 
Two days excluſive to be given. 76. 
How to juſtify. ibid. 
Bail are liable to all ations. 467 
Defendant cannot ſign a 20 pros. 


ibid. 

Plaintiff muſt declare in two terms. 
| 468 

Of declaring. ibid. 
Venue. | ibid. 
Within what time defendant 1s to 
plead. 5 ibid. 
He has no imparlance. ibid. 
Procedendo. 469 
Præcipe for ditto. 470 


Directions of writs of habeas corpus 
to the inferior courts. 471 
Habeas corpus ad teſtificandum, how 
to ſue it out. „ 
Ha. corpus ad ſatisfaciendum, and 
the proceedings thereon. 472 
When to be made returnable. 76d. 


Ha. corp. ad jatisf. in caſe. 473 
The like in debt. ibid. 
How to fue it out. 474 


Hundredors. 


Proceedings againſt them upon the 
ſtatute of hue and cry. 345 
Before action brought, bond mutt 
be given to the chief clerk or 
flazer of the county. ibid, 
Where the wenue 1s to be awarded. 
= ibid. 

If judgment to be againſt them, 
how execution to be levied. 251. 
Not to be levied on any particular 
inhabitant. ibid. 
If the action be upon the ſtatute 
for demoliſhing houſes, how ex- 
ecution to be levied. 346 


Imparlance. 
Mparlance is, when one is to 
anſwer to the action of another, 
he deſireth ſome time to adviſe 
what he ſhall anſwer, and it is 
nothing more than the continu- 
dance 


4 N D 
ante of the cauſe till a further 


day. 2 Lil. Reg. 41. This Li- 
bertas interloquendi, has been 
thought to ariſe from a notion of 
religion, which is mentioned in 
St. Matthew cap. 5. V. 25. 4 
gree with thine adverſary quick- 
ly, wvhilt thou art in the way 
avith him; they looked upon the 
Plaintiff at the time of declaring, 
to be in his way towards judg- 
ment; and that therefore, ſince 
the defendant was ordered by 
the precept of religion to agree 
with him, that there was a ne- 
ceſſity to give him time for that 
purpoſe, and a /obertas loguendi 
was entered on the roll. Gz/5. 
Hift. Co. Pl. 42, 43. A day 
given before the court is called 
ates datus; but after, it is cal- 
led an imparlance. Hard. 365, 
366. 


— 


If the writ be returnable upon the f 


laſt return of the term, defendant 
is entitled to an imparlance. 141 
If plaintiff does not deliver his de- 
claration before the laſt four 
days of term, upon proceſs re- 
turnable before the laſt day, he 

is alſo entitled to an imparlance. 
0 ibid. 

If a writ be returnable in one term, 
and declaration 1s not delivered 
before the Sign day of the next 
term, he 15 entitled to an zmpar- 


lance, 142 
No ſpecial imparlance without leave 

of court. ibid, 

Infants. 

Muſt proſecute by guardian. 373 
Petition to appoint. ibid. 
Acceptance by the guardian. 374 
Affidavit of ſigning, ibid, 
One admiſſion wall do to proſecute 
all actions. ff 
Declaration. | bid. 
Iſſue. N 


Z . 
Venire and diſtringas. Page 377 
How to defend. ibid. 
Petition. | ibid. 


When neceſſary to petition. 375 

Plea by an infant. ibid. 

Infant not liable to coſts, but pro- 

chein amy is. 1 
Inquiry. 

In town to give eight days notice, 
if defendant lives within 40 miles 
of London. 265 

If wenue be laid in the country ten 
days. ibid. 

Sunday is one, if not on the day of 
notice given. ibid. 

If defendant lives above forty miles, 
and the venue be laid in London 
or Midadleſex, then fourteen days. 

| biz. 

If there are no proceedings for 
four terms, then a terms notice 
is to be given, unleſs the cauſe 
has been ftayed by injunction. 


26 
To be given before the eſſoign day. 
| 192 


Where plaintiff concludes to the 
country on defendant's plea, and 
gives notice of trial on the 
book, the ſame notice ſhall ſerve 
for inquiry after judgment upon 

murrer, but then notice ought 
to be given of the day, hourand 


place , 
Notice of inquiry for Longer. 7bid. 
Middleſex. 268 

— Country. 268 
Notice of countermand. ibid. 
Muſt be given two days before in- 
quiry executed. 2 
Notice of continuance. ibid. 


The day before will do.  7bid. 
Coſts may be recovered for not ex- 
eruting inquiry, ſame as for not 


going to trial. ibid. 
Writ of inquiry. 3 
How to be ingroſſed. 269 
Sheriff's fees. 1 


Rule 


— — — 
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eon. 


Page 270 
Subpæna on inquiry. ibid. 
Precipe for ſame. 271 


If ſet aſide for irregularity, a new 


one muſt be ingroſſed. 266 
If executed on return day it is good. 
"Shad. 

Inquiry before the chief juſtice, 

how to apply for it. 276 

The writ of inquiry. 277 


If executed before him, he may 
adjourn it, for want of a wit- 
nets. 266 

If the jury miſtake in a point of 
law, or give too ſmall damages, 
court will order a new writ. 26rd. 

Sheriff only cauſes a jury to come 
before the chief juſtice, and he 
returns the inquiſition. 276 


Inſol went Debtors. 


Debtor charged in execution in any 
gaol, for a ſum not exceeding 
100 J. may exhibit a petition to 
the court, and give ſourteen days 
previous notice to be diſcharged. 


| 445 
The notice in town. 448 
Ditto at the aſſizes. ibid. 
Schedule, 449 
Petition. zbid. 
Affidavit thereof. 450 
How to proceed to get a diſcharge. 


451 
A priſoner had given two notices, 


the one he did nat proceed un- 
der, and gave the other fourteen 
days incluſive, the court dil- 
charged him, as they thought 
in favour of liberty, they might 
make one day inclufive, and no 
ſurprize on the plaintiff, as he 
had given previous notice the 
term before. ibid. | 


Interrogatories. ; 


Examining witneſſes on interroga- 


How to proceed in term, and vaca- 
tion. Page 212 
Where to take the witneſs to be 
examined. 213 
The form of interrogatories for 
plaintiff. ibid. 
The like for the defendant. 214 


ue. 


In what caſes attorney may make 
up the iſſue himſelf. 184 


How to make up 3flue; if declara- 


tion and plea be of the ſame 
term. 185 
The like where they are of different 
terms. 186 
How where there are two or more 
iſſues. 187 
How to make up iſſue againſt two 
defendants, where one pleads, 
and the other lets judgment go 
by default. ibid. 
How to make up iſſue in a county 
palatine. 18 
The like if it's a Velch iflue, to 
be tried in the next Exgliſb coun- 
ty. ibid. 
How to award venire, if ſheriff a 
party to the ſuit. 190 
How to be ingroſſed and delivered. 
ibid. 
How to compel plaintiff to enter 
the iſſue. ibid, 
Rule cannot be given ſame term 


If plaintiff wants time, how to ap- 
Ply. ibid. 


Judges and Off cers of the Court. 


Formerly the king uſed to fit in 
perſon. 

Power delegated to judges. 

Their power. 38 

Formerly their commiſſions were 
quam dieu bene ſe gelſtrint, now 
during their good behaviour. 5d. 

Officers of the crown ſide. 39 


tories, 212 


On the plea ſide. 40 
Circuit. 


it's joined. 191 


37 
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Circuit. Plage 48 
Attornies of the court. 41 


Judgment by Default, 


Signed in every caſe where damages 


are to be given. 264 
How to ſign it in caſe. 11d. 
If in debt. ibid, 


Entry of an interlocutoryjudgment, 
with an inparlance and final 
judgment thereon. WE 


The like where declaration of ſame. 


term, 274 
A regular interlocutory judgment 
may be ſet aſide, if there are 


merits. | :” ans 
How to ſet it aſide for irregularity. 
ibid. 
The affidavit. ibid. 


Judgment may be ſigned without a 


freſh demand of plea after a 


judge's order. | ibid. 
If there be a plea in abatement 


filed before bail put in, not good, 


and how to proceed. ibid. 
A judgment recovered is not an 
iſſuable plea, and plaintiff may 
ſign judgment after an order ob- 
tained to plead iſſuably. 15d. 
Where there are iſſues in fact and 
in law, the plaintiff may abai ve 
the iſſues in fact, and take out 
inquiry upon demurrer after 
judgment, and has no occa- 
ſion to enter a olle, proſequi, 
till final judgment. 266 
After interlocutory judgment, and 
before enquiry, plaintiff becomes 
bankrupt, he may proceed in his 
cn name without ei. fa. ibid. 


Judgments final. 
Entry of final judgment after ver- 
dict in caſe. 228 


The like in debt: . 
Judgment by cognowit ackionem in 
... „„ 


0 Judgment by an ſum informatus. 
| Page 283 
——— Againſt an adminiſtrator 
in debt by confeſſion. 2233 
-The like in caſe. ibid. 
—— Of aſſets in futuro. 234 
———- On demurrer to the re- 
plication. 236 
— — For want of rejoinder. 237 
As in caſe of a non- ſuit, for not 
proceeding to trial, after iſſue 


joined. ibid. 
The like for not entering the iſſue. 
238 


Judgment on a replication of zul 
tie record after a rule to pro- 
duce ſame. 239 

Entry of a judgment on a warrant 
of attorney by il dicit. 282 


| Farata. 
Jurata in London. 203 
— Midlc/ex. ibid. 
Aſſizes. ibid. 


Juriſdiction of the Court. 
The juriſdiction of the court over 
inferior courts. 2 
It is a court of appeal, into which 
may be removed by writ of error, 
all determinations of the court 
of Common Pleas, Sc. 3 
Grants 4a. corp. for releif of per- 
fons wrongſully impriſoned ; 
mandamuſes to inferior courts to 
oblige them to do their duty, 
prohibitions to keep them within 
their proper juriſdiction, and 
may puniſh magiſtrates, and 
others, for wilful or corrupt 
abuſe of authority. ibid. 
Cannot hold plea under 40s, 4 
Hath now cognizance. of alj 


| 


| Nibil dicit in debt. 282 


— 


actions, and why. 3 20, 
Latitat. 8 

A bailable latitat. 75 

Præcipe for the office. 76 

| How to ſue it out. 3 

ons | Alias 


a FF. & @A 


Aas and pluries capias. Page 76 
Non omittas latitat. 


A common latitat with notice. 80 


A latitat to Cheſter, being a county 


4 palatine. : 78 
The like to Durham. 79 
Lancaſter. ibid. 


To the cinque ports. ibid. 
Limitations of Actions. Vide Actions. 


Local Actions 


What actions are local, which muſt 
be laid in the county where the 
cauſe of action aroſe. l 

If brought againſt officers of places 
for treſpaſs, aſſault, battery, de- 

ceit, Sc. muſt be laid in the 
county where it aroſe, or they 
will be found not guilty. ibid. 

Popular actions muſt be laid in the 
proper county. ibid. 

Debt for rent againſt the aſſignee of 
a term 1s local. 16 


Members of Parliament. 


M A be either 1 


againſt by bill, or original. 


; 341 
If by bill, how to proceed. ibid. 
The form of the bill. ibid, 
Summons thereon. ibid. 
Præcipe for ditto, ibid. 
 Diftringas. 342 
Alias. ibid. 
Precipe. ibid. 
Teſtatum diſtringas. ibid. 
How to appear. ibid. 
Declaration. 343. 
When to plead. ibid. 
| Memorial. 8 
Of a judgment. 226 
Affidavit. ibid. 
How to be engroſſed, ſworn, and 
| regiſtered. 227 
| Mittimus, : 
To a county palatine. 215 


Page 215 

Mine Profits. 
The nature of the action. 416 
Proof thereof. | 417 


Jury are not confined to the mere 
rent, in their damages. ibid. 
If brought by the nominal plain- 
tiff, court will ſtay the pro- 
ceedings till ſecurity given. 418 
Cannot pay money into court. 767d, 


Money paid into Court. 


When and for why this practice 
was introduced. 151 
May be paid into court in all 
actions where the ſum demanded 
is certain. ibid. 
What actions it may be paid in of 
courſe, | ibid, 
What actions the court muſt be 
moved, 152 
If bond be given for money, pay- 
able by inſtalments, and on 
nonpayment of one, the court 
will give leave to pay it into 
court, but plaintiff may ſign 
judgment, and ſtay execution. 
ibid. 
The like for annuity. 153 
But where bond is given for a groſs 
fum abſolutely at a day certain, 
and afterwards an agreement 
was entered into, that ſame 
ſhould be paid by inſtalments, 
with proviſoe, that ſame ſhould 
be paid punctually, yet where two 
were paid, and one neglected, 
the court would, not allow that 
ſum and coſts to be brought into 
court. ibid. 
In what actions money cannot be 
brought into court, ibid. 
What ſum, by way of poundage, 
is to be paid. ibid. 
Leave was given to withdraw plea, 
and bring money into court, and 
replead the general iſſue. ibid, 
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How to pay money into court. P. 154 
If plaintiff accepts it, how to pro- 


In has caſes defendant not kable 

to pay coſts. 155 
Mutual debts 

At. common law could not ſet off. 

| 147 

OR may by ſtat. ibid. 


Mutual debts may be ſet off by 


pleading in bar, or given in 


evidence on the general iſſue. 148 
If debt accrues by reaſon of a pe- 
nalty in a bond, or other ſpe- 
cialty, the debt intended to be 
ſet off, muſt be pleaded in bar. 
_ 

What muſt he ſhewn in the plea. 
ibid. 

Mutual debts between a bankrupt 
and any other, perſon, how to 
be ſet off. ibid. 
Cannot fet off in replevin. 149 
Two cauſes tried at fame fitting ; 


one plaintiff took a verdict for 


his whole ſum, and it was held 
he nught ſtill make a ſet off, and 
after enter a remitittur in the ſe- 
cond action. ibid. 
In what actions there may be a ſet 
off, ibid. 
In what actions it cannot be plead- 
ed to, or notice given. 150 
A debt barred by the ſtatute of li- 
mitations cannot be ſet off. 76d. 
May after plea of general iſſue 
move to withdraw it, and plead 
anew with a ſet off. ibid. 
A judgment in B. R. may be ſet 
off againſt one in C. P. ibid. 
A ſet off reducing the balance un- 
der 40s. does not affect the ju- 
riſdiction, but plaintiff is en- 
titled to his coſts. ibid. 
When the plea is of an equal ſum, 
there the action is barred, but 
if it be for a leſs ſum, the de- 
fendant muſt pray to have it ſet 
off. 151 


Ne recipiatur. 
When to be entered. Page 204 
If plaintiff hindered from trying 
his cauſe by ze recipiatur, he 
may try it next ſittings, upon 
notice. | 205 


6 Prius. Vide Record, 


Won omittas, 
Now emittas bill of Middleſex. 73 
Latitat, 77 
Nonpros, 
If r does not declare within 
two terms, and defendant has 
filed common bail, he may ſign 


non pros. 326 
Not bound to receive declaration 
after. ibid. 


But if the matter is under accom- 
madation, plaintiff may have a 
ſide bar rule for tine. 327. 
To intitle defendant to a nonpros, 
the bail muſt be filed within the 
two terms. ibid. 
Defendant has 12 months to ſign it 
by bill, F be appears in time. ibid. 
It muſt be ſigned before the Migr 
day oſ third term by original. 25. 
When it cannot be ſigned. ibid. 
If removed by ha. corp. cannot ſign 
a nonpros, 328 
Nor can a priſoner. 1,4. 
Executors and adminiftrators 55 
colts on ſuch a nonpros, ibid 
But not on a nonſuit. wid, 
How to ſign a nonpros by bill. id. 
A-nonpros for not declaring on a 
bill of Middleſex. ibid. 
The like on a /atitat. ibid. 
Mon pros for not replying. 330 
When ſeveral defendants ſever in 
pleas, plaintiff may enter a non- 
pros againſt one or more of them 
before record made up. ibid. 
In afſumpfit againſt two partners, 
one pleads a judgment recover- 
ed againſt both, the other pleads 


bankruptcy, 
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bankruptcy, a nolle proſegui may 
be entered as to him, but it ſhall 
not deſtroy the action as to the 
other; (the note in the margin 1s 
put wrong by the printer.) P. 330 
Nonpros by original, when it may 


be ſigned. 354 
How it may be ſigned. ibid. 
A nonpros for not — 2 ori- 

ginal. eee A 

Nonfeit. = 


Judgment as in caſe of. 


Formerly if plaintiff did not pro- 
ceed to trial, defendant was o- 
dliged to carry the record down 
by prowi/re, but now may move 
for judgment as in the cafe of a 
nonſuit, 6) 

Notice for judgment as in the caſe 


of a nonſuit. 197 
Affidavit. ibid. 
How to move. 198 


What excuſe plaintiff muſt ſhew to 


prevent judgment. ibid. 
If rule is made abſolute, how to 
proceed. 199 


Entry of a judgment as in caſe of a 
nonſuit. 237 
N. B. The continuance of a wenire 
muſt be awarded on the roll 
to the iſt day of the term, the 
Judgment is ſigned by vic. von 


niet brewe, as in p. 227. then 


follows the entry as in p. 237. 
Notices of Motion. 


To ſet aſide an interlocutory judg- 
ment. 507 
The like of a judgment and in- 
quiry. ibid. 
The like of judgment and execu- 
tion executed, and that the mo- 
ney may be reſtored. ibid. 
To file common bail on an arreſt. 
508 
To ſet aſide all proceedings for i ir- 
regularity. ibid. 
To ſhew cauſe why it ſhould not 


„ 


be referred to the maſter, to com- 
pute principal and intereſt upon 
bond, and why upon payment of 
_ coſts the bond ſhould not be deli- 
vered up tobe cancelled. P. 508 
To ſhew cauſe why the judgment 
ſhould not be ſet aſide, and that 
the plaintiff anſwer the matters 
of the affidavit. ibid. 
Why the bail bond and the pro- 
ceedings thereon ſhould not be 
ſet aſide with coſts. ibid, 
Why the writ ſhould not be quaſh- 
ed, and that'the plaintiff anſwer 
the matters of the afidavit 09 
To the ſheriff to retain money by 
him levied. Izbid. 
Notice pot to ) appear 10 2 writ, 


yy 
Nul tiel record. 


Judgment on à replication of nal 
tiel record, after rule given. 239 


Officers of the Crown fie. 155 

HAT officers of the court 

belong to the crown fide. 

| 5% 0 
Offcers of the Plea ſide. 


What officers belong to the plea 
fide. 40 


Officers on the Circuit. 


| Officers belonging to the circuit. 


1 
Ori * ö by. 


How to proceed in common caſes. 
34 46 

Precipe for! an original in OY ibid. 
Capias thereon. 347 
May be ſued out in vacation, tho? 
debt accrued after the term end- 


ed, and teſted of the laſt day of 


the preceding term. ibid. 
Fines to the ng: 348 
Præcips 


f 
Z 
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Præc ipe for original in debt. P.348 
Capias thereon. - 4btas 
Alias and pluries. 349 
T eftatum. i hid. 
How to enter appearance. ibid. 
When to appear. 350 
When to put in ſpecial bail. id. 
How to put in bail. ibid. 
Notice of bail. 351 
Exception. ibid. 
How to juſtify. ibid. 
May rule the ſheriff. ibid. 
May deliver declaration de bene 
Ne. hid. 
The form of declaration in 2 
; . 101 
The like in debt. ibid. 
Where to lay the wenue. ibid. 


Muſt now plead without oyer of 
the original writ. 352 
If plea be ſpecial, muſt be filed. hid. 


When attorney makes up the iſſue. 


ibid. 

How to make it up. ibid. 
How to make up record. ibid. 
Jurata. ibid 


How to pals record. 353 
Judgment by default, how to be 


ſigned. ibid. 
Writ of inquiry. ibid, 
How to Proceed to final judgment. 
ibid. 


How to amend declaration. 355 
Petition to amend the original, 
td. 


Outlawwry. 


The nature of this proceeding. 356 


How to proceed againſt the defen- 

dant. 357 
Exigent and proclamation. 358 
When it 1s neceſſary to have an al- 


locatur. ibid. 
How to proceed upon the capias at- 

lagatum. 359 
How to petition for the money. 300 
The exigent. -+- - 361 
Proclamation. 362 


E X. 
Capias utlagalum. Page 362 
What debts are liable to be ſeized. 
364 
Petition to the lords. 36 


clerk in court. 3 
Affidavit of plaintiff's demand. ibid. 
When outlawry may be reverſed by 


5 
Certificate to be ſigned by the 
66 


attorney's undertaking. 367 
When ſpecial bail muſt be put in. 
ibid. 


Of the appearance of defendant be- 


fore the guintus exattuss 368 
How to appear. 1b1d. 
If bail required, how to put it in. 

ibid. 

A Juftified, ſuperſedeas to iſſue. 369 
How to obtain it. ibid. 
To enter a common appearance if 
no bail required. ibid. 


After bail put in, may move to re- 
verſe the outlawry of courſe. 
ibid. 


If goods be taken after reverſal, 


defendant ſhall be reſtored. 369 
If ſale is made, then he ſhall have 
the produce. - 370 
Goods ſeized, and proceedings 
are got into the Exchequer, no 
reſtitution ; but I think the re- 
porter is wrong here, and muſt 
mean, after the ſheriff has paid 


over the monies. ibid. 
Defendant cannot be taken on a 
Sunday. ibid. 


If bail is required before out- 
lawry, afidavit muſt be made 
and filed. ibid. 

If error is brought for want of pro- 
clamation being made, the de- 
fendant muſt put in bail, not 
only to anſwer the plaintiff 3 in 
the former ſuit, but to a new 
one. e 

No bail in error of an outlawry, 
till reverſal, and then the court 


take bail to appear to an origi- 


nal, to be brought within two 
terms, 


r 0 


. 
terms. Page 371 | Of ſetting down demurrer for ar- 
How to ſue ont a writ of error to] gument. Page 176 
. reverſe the judgment. ibid. Proceeding to fins! judgment there- 


If it's reverſed, plaintiff may after 
commence a new action within a 
year. 
Bail on a capias eee, not li- 
able to the debt, but may ren- 
der. ibid. 
Upon a faperſudeas to the exigent, 
the plaintiff may deliver declara- 
tion. ibid. 
If a perſon procures another to be 
outlawed clandeſtinely, he muſt 
reverſe fame at his own _ 
ibid. 


0 yer. 


If action be upon bond, deed, or 
other ſpecialty, defendant may 
demand oper of ſame. 

The demand of ojer. ibid. 

Cannot now have Der of the writ. 

ibid. 

Defendant muſt pay for oyer, and 
has as much time to plead after 
it's delivered, as he had when 
demanded. ibid. 


Paper Books. 


| Hat they are. 
* To be made up if plea be 
ſpecial by the cicrk of the papers. 
ibid. 
In what caſes attornies may make 
up the iſſue. ibid. 
How to make up the papet book, 
and when it may be done with- 
Ont giving a rule to rejoin. 174 
What is to be paid to the clerk of 
the papers. ibid. 
How to proceed on 2 plea of a judg- 
ment recovered, if defendant re- 
turns the book. in the firlt in- 
ſtance. 


175 


If he return it, and ſtrikes out the 
rejoinder and demurs, how to 
154. 


procced. 


37* | 


144 | 


173 


on in caſe, and alſo in debt. 177 
The defendant is at liberty, after 
pleading a ſpecial plea, to ſtrike 
cout all the plcadings, and deli- 
ver the general iſſue. ibid. 
Where the plaintiff tenders an iſſue 
on the defendant's plea, and no- 
tice of trial is given, if defendant 
demurrs, and judgment 15 given, 
the notice ſhall ſerve for execu-. 
ting an enquiry, but plaintiff 
mult give notice of the hour 
and place. 178 
A general demurrer cannot be 
j - waived, but a ſpecial one may. 
ibid. 
What entries are to be paid on re- 
turn of paper, or demurrer book 
by defendant. 174 
Notice of trial given for the ſpecial 
iſſue, ſhall (if waived). ſerve for 
noticc of the general iſſue. 178 
When to return the paper book, if 
it be made up and delivered in 
term, or in four days after. ibid. 
It plea be not filed in time, fo that 
book may be made up and de- 
livered in term, or within four 
days after; yet if it be made 
and delivered in eight days after, 
defendant's attorney muſt return 
it in four days after delivery, or 
judgment. ibid. 
If not made up and delivered with- 
in eight days after term, if in 
London or MidaleJex, not to re- 
turn it until four days of the 
next term. 179 
But if it be an iſſue, to he tried at 
the a ſſizes, to be delivered in 
four days. ibid. 
In all caſes if plaintiff's attorney 
accept the book after the limited 
time, he cannot ſign judgment. 
. 
When 
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FM 
When to ſet down demurrer for 
argument. Page 179. 
If paper book be of an iſſue in fact, 
the four days for keeping the 
book are accounted excluſive, if 
of a demurrer, or iſſue in law, 
incluſive. | 180 


Partners. 


Tf defendant does not plead part- 


nerſhip in abatement, he can- 

not take advantage of it after, 
it being a waiver of the objection. 
5 Burr. 2611. | 


Paupers. 


How they formerly were obliged 


to ſue. 474 
May ſue now if not worth 5 J. in 
Forma pauperis. 476 
How to proceed. | ibid. 


The form of the petition. id. 
Affidavit. 


477 
Is to pay no fees through all the 


. cauſe till verdict. ibid. 
If he recovers. 5 J. then he is ac- 
counted dives, and mult pay the 
fees. ibid. 
No fee to be paid to his counſel or 
attorney, if he does, to be diſ- 
paupered. | zbid. 
He is not liable to coſts, but to be 
puniſhed if the court thinks 
Preper - 479 
Nor is he liable to coſts for judg- 
ment as in the caſe of a nonſuit, 
nor to pay coſts if he brings a 
new action, unleſs it appears he 
has been vexatious. ibid. 
How to admit a poor perſon to de- 
ſend in forma pauperis. bid. 


Petition to defend. 480 
Not liable to pay for any of the 
pleadings. 481 


Peers. Proceedings againſt. 


The peers of Scotland, are all pri- 
vileged, 307 


D E . 


Suits may be proſecuted againſt 
peers, c. and their ſervants, 
notwithſtanding their privilege. 


Page 307 
But they are not to be arrefted. 60 
How to be ſued. 338 
Præcipe for original in caſe. 339 
Diſtringas thereon. ibid, 
How to appear. ibid. 


If defendant appears after levy upon 
the diſtringas's, he ſhall pay the 
coſts before the money is return- 


ed. 340 
Declaration. ibid. 
When to plead. 161d. 


Special Pleas. 


Within what time a plea in bar is 


to be pleaded. 106 
Defendant may plead as many 
pleas as he pleaſes. 145 
How to get time to plead in bar. 
ibid. 
Statute of limitations. 162 
Replication and iſſue. 163 
Plea of non aſſumpſit and a tender. 
ibid. 

Replication. 164. 
Infancy, . 165 
Judgment recovered in C. P. in 
caſe. „ SOlhes 
The like in debt. 167 
Plene adminiſtravit, and a judg- 
ment outſtanding. 168 
Bankruptcy. 170 


Pepular Actions. See title Aion. 


How to compound them. 4.96 


Poſſeſſion. Mrit of. 


See ejectment, 404. 


Paſtea. 
For plaintiff on non aſſumpſit. 241 
How to be ingroſſed. ibid. 
| L The 


„ 
The like with a tales. Page 241 | 
For plaintiff on nou e&ft fadtum. 
243 
Nil deber. ibid. 
In treſpaſſ. ibid. 


For plaintiff on a plea of admini- 
fravit. -_ 


In ejectment. 

On non afſumpſit, and non 25 wt 

| infra /ex annos, 

On not guilty in treſpaſs. 

For detendant, on a plea of plenc 

adminiſtravit. ibid, 

For plaintiff on nor afſumpfit by an 
executor. 245 

For plaintiff on a plea of /e/vit ad 
diem. ibid. 

For plaintiff in aſſault, on not 


guilty and en aſſault demeſne. 
ibid. 
For defendant on a nonſuit. 246 


Entry of the judgment after ver- 
dict on the roll in caſe. 228 
The like in debt. il id. 
If the cauſe is tried in town, plain- 
tiff's attorney indorſes the poftea. 

| 216 
The court fees. ibid. 
If tried in the country, aſſociate 
indorſes it. 


Priſoners. 
How the proceedings againſt them 


were formerly. 425 
The preſent mode of delivering 
declaration againſt a priſoner in 
the cuſtody of a gaoler. 426 
To be alledged in declaration in 
whoſe cuſtody defendant is. 427 
Alſo at whoſe ſuit detained, or de- 
murrable, ibid. 
No declaration to be delivered be- 
fore the return of the writ. 167. 
No rule to appear and plead till 
affidavit led of the delivery. 


Proceedings againſt. 


ibid. | 


D 


ibid. | 


ibid. | 


E * 

And copy to be i lebe 
ſign ing judgment to the clerk or 
the ſecondar. Page 428 

Declaration to be filed before the 
end of the ſecond term, and af- 
fidavit to be made and filed 
within 20 days next after ſuch 
term. ibid. 

The term in which the writ is re- 
turnable to be accounted as one. 

ibid. 

Within what time to declare on an 
eſcape warrant, (See title eſcape) 

The form of declaration. 257. 

How to be ingroſled and deliver- 


ed. ibid. 
Before whom affidavit to be ſworn. 
429 

Of filing it and giving rule to ap- 
pear and plead. ibid. 
The affidavit of delivery. 211d. 


The plaintiff muſt demand a plea 
before he ſigns judgment. zbid. 
Within what time to plead. 435 
To whom notice of enquiry muſt 
be given. ibid. 
A priſoner may put in bail before 
final judgment. 436 
If interlocutory judgment 15 forgot 
to be ſigned on the firſt rule, may 
give a new rule to plead, and 
make freſh demand, ſuch rule 
not to be given on the affidavit, 
but in the common way, 430 
Muſt proceed to final judgment 
within three terms next after de- 
clarationdelivered, including the 
term judgment is ſigned. 429 
Muſt be charged in execution, 
within two terms. — 430 
How to charge defendant in exe- 
cution in the county gaol. 7. 


If the defendant is in cuſtody in 


Neaugate, Ludgate, or any other 
county gaol, how to proceed 
againſt him for a new plaintiff. 
ibid. 

b The 
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_ The like if he is in for felony. 


Page 441 
* if he is in cuſtody of the 
marſhal and goes by habeas cor- 


pus. . 
When he is to plead in cuſtody of 
the marſhal. 4.31 
Mutt go to trial, and judgment in 
three terms. ibid. 
And charge him in execution in 
two more. ibid, 


Declaration againſt a priſoner in 
cuſtody of the marſhal. id. 
How to charge a prifoner in exe- 
cution in cuſtody of the mar- 
hal. | 432 
Com 1tiiur piece. bid. 
How to charge a priſoner in cuſ- 
tody of the marſhal, by way of 

a new detainer. | ibid, 
How to proceed. | 433 
If defendant removes to the cuſtody 
of the marſhal, before declara- 
tion from the Fleet how to pro- 
ceed. ibid. 
But if he be declared againſt, muſt 
proceed in the ſame court where 
the proceis iſſued. ibid. 
If a priſoner in the Fleet be charged 
with a declaration in C. P. and 
removes by ha. corp. to the 
marſhal, the plaintiff may pro- 
ceed to judgment in C. P. and 
then take him back by ha corp. 
ad jatiifaciendum to charge him 


in execution. ibid. 
How to proceed by original in 
cuſtody of the ſheriff. ibid. 
Declaration. ibid. 


If defendant a priſoner pleads in 
perſon, he Goes not pay for the 


iſſue. ibid. 


Aliter by rde: ibid. 
Though a priſoner is ſuperſedable, 
yet he may be charged with de- 
claration, if not ſupcrieded, 
(avreng in the margin, it is put 


ſuppoſed able.) ibid. 


| 


3 


Priſoners are intitled to their diſ- 


charge for want of declaring 
within two terms next after the 
return of the proceſs. Page 433 
The like on +a. corp. 4.37 
When on eſcape warrant (fee title, 
Eſcape. 
How to diſcharge him from a 


country gaol, ibid. 
The like from the marſhal. 7d1d. 


IF by original. 438 
What will prevent a diſcharge. 
ibid. 


If befere judgment, though ſuper- 
jeded, liable to be taken in ex- 
execution, aliter after. ibid. 

If plaintiff does not proceed to 
judgment within three terms 
after declaration, (including the 

term in which that was delivered 
as one) or if he ſhall obtain 
judgment, and does not charge 


defendant in execution two terms 


after, including the term in 
which it was given as one, then 
defendant mult be ſuperſeded. 
ibid. 
Explanation of the rule. 439 
If writ be againſt huſband and wife, 
and the wife in cuſtody, ſhe ſhall 
not file bail for her huſband upon 
ſuperſedens, ibid, 
It plaintiffs become bankrupts, 
and the ailignees make due dili- 


gence to charge defendant in 


execution, yet if he prevents it 
by plea, he mall not be ſuper- 
ſeded. 440 


If a ſurrender be after judgment, 


mut cha rge the defendant in 
execution in two terms. ibid, 


But if delay is made by a writ of 


error, he mult charge him in 
execution within two terms after 
judgment armed. ibid. 
If a render is made in Eaſter Term, 
and declaration be filed of Hila- 
5, When to ſigh final judgment, 


* and 


and charge in execution. P. 441 
How to diſcharge defeadant for not 
proceeding tojudgment and exe- 
cution in cuſtody ct the ſheriff. 76. 
Ditto in cuſtody of the marſhal. 


++ $i; 
Affidavit of the ſervice of the ſum- | 
mons. . 5 442 
Super/edeas for not declaring. 443 
Precipe for ditto. bid. 
Ditto by original. ibid. 
The like for not proceeding to trial 
and judgment. 444 
For not charging defendant in ex- 
ecution. : ibid, 
The like on putting in good bail. 
ibid, 
Privilege. 
Who are privileged. 60 
Precedendo, | 
Writ of procedendo. 669 
 Procths.. 


In all proceſs, the day, year, &c- 
is to be ſet down, with the name 
of the attorney. 70 


Bill of DMiadle/ex bailable. ibid. 
 Pracipe. | | 71 
Alias. ibid, 
Pluries. 72 
not bailable. 
Cities and towns having ſheriffs. 
74 
Latitat bailable. 75 
- Alias capias. 70 
Pluries. 77 
Nowemit. latitat. ibid, 
Latitat into Cheſter. 78 


The like into Durham. 


79 
The like into the C:nque Ports. ibid. 
Latitat not bailable. 80 


Proclamation. 
Fide Outlawry. 
Puis darrein continuance. 


When to plead it. | 33 
| 0 | 


3 


E p 


It is not allowed after demurrer 
determined, or verdict. Page 34 


Record of niſi prius. 


HAT it is to contain. 201 

How to make up record upon 
a judgment of reſpondeas oufter, 
and afterwards a plea in chief, 
and iſſue thereon. 202 
How if there is a demurrer, and 
cauſe to be tried before it's diſ- 


poſed of. | ibid. 
How to make up record in common 
caſes. i Bid. 
Placitas. | ibid. 
Jurata in London. "> Wo 
The like in Middleſex. zbid. 
The like at the aſſizes. ibid. 
How to enter iſſue, and paſs record, 
in town. | 205 
How in the country. 206 


Cauſe to be entered two days be- 
fore ſitting in term. 20 
No record to be received in Middle- 

ſex for the ſitting after term, un- 
leſs entered two days after the 
lait day. ibid. 
In London to be entered before the 
adjournment day. zbid. 
If cauſe is not ſet down, à ne reci- 
piatur may be entered, ibid. 
Every cauſe 1s to be tried in the 
order they ſtand, unleſs, &c. 16. 
If the plaintiff 1s prevented from 
trying his cauſe by ze recipiatur, 
he may try it the next fittings, 

upon notice. | 20 
If the cauſe is not tried, it is to be 
made a remanet till next ſittings, 
ibid. 
Remiititur. 

Judgment by i dicit in ejectment, 
with a remittitur dampna. 403 


R eplication x 


Replication and iſſue on a plea of 
non aſjumpfit infra ſex annos. 163 


] The like to a plea of tender. 164 


The 


1e 


1 & D 


The like where plaintiff takes the 
money out of court, and goes 
for a further ſum. Page 165 


Retraxit. 


How to enter a retraxit of defend- 


ant's plea. 240 
'The entry in caſe. ibid. 
The like in ejectment. 409 


The attorney may do this, though 
ſaid the contrary, but it's every 


day's practice. 240 
Rolls, 
Vide docket. 222 
Rule to plead. 


How to give rule to plead. 139 
When rule expires. 140 
Rule to plead may be given at any 
time in term, or four days after. 
ibid. 

How to apply. for time to plea. 
149 


If four terms are elapſed, muſt 
give a whole term's notice to | 


plead. ibid, 
The clerk of the rules will accept 
it on the eſſoign day, but it can- 
not be entered till the firſt day 


of term. 8 ibid, 
Demanding plea. 

When neceſſary to be made. 140 

A demand of plea. ibid. 

How long defendant has to plead 

atter demand made. 141 


No demand is neceſſary to be made, 
where plaintiff has filed bail, 
according to the ſtatute, and 
given notice of the declaration. 
(This is the clear explanation of the 
nate.) ibid. 

Demand of plea, is a waiver of bail, 
before put in. ibid. 

It is neceſſary againſt a prices 

ibid, 


E X. 
Rule for Judgment. ; 


How to be given. Page 216 
The form. ibid. 
If cauſe be tried within term, may 
be given at any time within four 
days after term, but cannot be 
given before the day in- bank. 


217 
Expires in four days after it's 
given, 216 


No rule upon a nonſuit, but coſts 
may be taxed after the day in 


bank. ib. d. 
Sali faction. 

OW to enter ſatisfadtion on 

record. 378 

Satisfaction piece. ibid. 

Where to be filed. 707d. 
Scire facias. To revive. 

The nature of the writ. 284 


A writ of error will not lie upon a 
judgment on /e. fa. in the Ex- 
cheguer chamber. ibid. 

If execution is not ſued out within 
a year and day after judgment, 
it muſt be revived by ci. fa. be- 
fore execution can ile, ibid. 

But plaintiff may bring his action 
if he chuſes, on the judgment. 

285 

It muſt be ſued out in the county 
where the original action was. 

| idid, 

If the defendant h-s made the de- 
lay, as by bringing error, &c, 


no ci. fa. neceſſary. ib:d, 
Not neceſſary at all on a non-1uit. 
„ 


May be ſued out of courſe within 
ſeven years, but afterwards muſt 
be on motion at ſide bar. Ted. 

If after ten years, muſt be moved 
for on afiidavit of the debt, Wc, 


3 28 


Execution 


— 


Þ 
5 
i 
| 


turn. ibid. 
How ci. fa. to be ſued out. ibid. 
Præcipe tor ſci. fa. 288 
Sci. fe. in debt. ibid. 
The like in caſe. , 289 
The like in treſpaſs. ibid. 
The like in treſpaſs and aſſault. 
| ibid. 
The like in covenant. ibid. 
Sci. fa. againſt an adminiſtrator in 
caſe. ibid. 


aocquet ſame, ibid. 
How to proceed upon return of 
ſctre fect. 292 
How to gn judgment. ibid. 
The entry of two ci. fas. and nibil 
thereon. ibid, 
The entry of one, and award of the 
ſecond. 293 
The entry of one, where a ci. feci 
is returned. * 


9 


Execution cannot be ſued out after 
judgment revived, after a year 
and day elapſed. Page 286 

Ever, ci. fa. to have a itil return- 
ed thereon, muſt lay one day in 
the ſheriff's Office. 287 

Alias, to lay four days excluſive. 

25˙d. 

Each to have ſeven days, between 
teſte and return. I 286 

Every /ci. fa. on which a /cire fect 
is to be returned, to lay tour 
days. ibid. 

Defendant may be warned the day 
of the return by the ſheriff, 287 

If one ci. fa. it muſt have eight 
days, between the teite and re- 


Ihe like againſt an executor. 291 | 


The like by an executor. 767d. 
The like by an adminiſtrator. 77d. 
If one ci. fa. be of one term, and 

the alias of another, how to 


How to appear. | 
Decloration on a ſcire facias. ibid 
How to proceed further. ibid, 
If ycu ſue out one /e. fa. and do 

not proceed upon it within the 


1. 
year and a day, there muſt be 2 


new one. Page 294 
It cannot be amended, but muſt 
move to quaſh it. ibid. 


Probate ought to be taken at Doc- 
 ter's Commons, to recover upon a 
zudgment. , #95 
Sci. fa. by baron and feme, on a 
judgment recovered by the feme 
whilſt ſole, if after execution 
awarded the feme dies, ſurvives 
to the huſband. ibid. 
Judgment againſt a 1 ſole, who 
after marries, before execution, 
wife died, the huſband is charge- 
able. | ibid. 
If after motion, and judgment re- 
vived, defendant dies before ex- 
ecution, a new ci. fa. muſt be 
ſued out, but may be without 
motion. 296 
In ejectment, execution cannot be 
ſued out after year and day, 
ibid, 
And it muſt go againſt the ter- 
tenants as well as defendant. 17d. 
Proceedings by original upon a ci. 
a. ibid. 
If the plaintiff dies after interlocu- 
tory judgment, it may be revi- 
ved by his executor or admini- 
ſtrator. 297 
How to proceed thereon. ibid, 
Sci. fa. by an executor after an in- 
ter locutory judgment, and be- 


fore inquiry executed. 298 
The like by an adminiſtrator (mar- 
gin.) ibid, 
Declaration thereon, 300 
if no appearance, how to fign 
judgment, ibid, 
How to enter ſame after final judg- 
ment. Ra 301 


294 | Entry of judgment, and inquiſition 


with the final judgment thereon, 
ibid, 
Scire Facias againſt an adminiſtrator 


of 


«Ü 


of defendant, after interlocutory 
judgment, and before inquiry. 
Page 303 

If a judgment be againſt two, and 
a /ci. fa. iſſues againſt one, it is 
bad, for as the judgment as joint, 
ſo ought the /cire facias. 305 


Scire facias againſt Bail. 


By the terms of the recognizance 
they are bound to render at the 
end of the ſuit, therefore you 


may proceed by action or ci. fa. 

0 

But before any proceedings a 3 
muſt be taken out, and lie four 
days in the office before the re- 
turn. ibid. 
If the action be by original, fifteen 
days is to be between the teſte 


and return of ca. /a. 306 
If by bill, eight. ibid. 
How to proceed by action. 76:4. 
'The acetiam of the writ, ibid. 
Bail have eight entire days in full 

term to render. ibid, 


If four only in one term, have four 
the next in full term to render. 


ibid. 

Proceeding after proceſs ſerved. 
ibid, 

Venue muſt be laid in Middleſex. 
307 

For what ſum the bail are liable. 
ibid. 

Proceedings by ft, fa. againſt bail, 
7 71 

Entry of the recognizance of bail. 
308 

Low to ſue out ci. fa. 309 
When to be teſted by bill and ori- 

giansl. ibid. 


If you mean not to ſummon the | 
trit, may be left one day before 


return. 287 
Alias four days. 309 
If only one e. Ja. how to proceed. 

310 


3 

Scire facias in caſe. Page 310 
The like in debt. ibid. 
Præcipe for ditto. 311 
Rule for judgment. ibid. 
Entry on the roll of the two ci. _ 

4 
The like of one returned ci. feci 
312 
If ei. fas. be of different terms, 
how to enter them. 314 
How to appear. ibid, 


The form of the declaration. 16d. 

Although the laſt ci. fa. be return- 
able laſt return, yet you may 
entitle declaration, as of the 
term generally. 


315 
What bail may plead in their diſ- 


charge. ibid. 
How to proceed by ci. fa. if ac- 
tion be by original. ibid. 
When bail may render by original, 
and when by bill. ibid. 
Appearance to the ci. fa. by ori- 
ginal. ibid. 


Cannot levy coſts on ci. fa. by ori- 
ginal againſt the bail. ibid. 
Nor are bail liable to the coſts in 


error. ibid. 
Fi. fa. in caſe «gon bail. 317 
Ditto in debt. 319 
Teftatum. 318 
Fi. fa. in caſe. : 317 
Teftatum. 318 
Ditto iu debt. 319 
Within what time the bail may 
render the principal. 321 
The rule conſtrued ſtrictly. 2272. 
Muſt be ſedente curia. Lid. 
How to render him if in priſon. 
ibid. 


If he is bankrupt and in priſon, 
and obtains his certificate, the 
bail, on application, ſhall be ex- 
onerated. 322 

If he is in cuſtody for felony, how 
to apply. ibid. 

How to render the defendant in 
town. ibid, 
| L 4 Nitice 


o . — ——— — 


* 


Notice to be given of the render. 
| Page 322 
If no notice given, yet if a render 


is made, they ſhall be exonerated 


upon payment of coſts. 76:9. 
How to excnerate bail after render. 
2 
Notice of ſurrender. Bid 
Affidavit of the ſervice thereof. 

ibid, 

Exoneretur muſt be entred in the 
marſhal's book. ibid. 
The bail may take the principal 
on a Sunday. ibid. 
Of ſtaying proceedings againit 
bail where error is brought by 
the principal. 324 
If bail apply in time, the terms are 
to render within four days after 
affirmance. zbid. 
Cannot be proceeded againſt, if 
error allowed in time. 325 
It is a contempt to proceed if al- 
lowance is ſerved in time. 7b:d, 
Will not tay proceedings pending 
error, till bail put in. ibid. 
Where no bail is required, the bail 
applying to ſtay the proceedings 


muſt undertake for the coſts in | 


error, if writ not brought in 
time. ibid, 
When bail do not apply till their 
time to ſurrender is out; they 
have four days after affirmance to 
ay. ibid. 

If they undertake to pay four days 
after affirmance, and error is 
brought in the houſe of lords 
after, it is that affirmance which 
is meant. 326 
Where the judgment is againſt the 
bail on action, the court will 
ſtay proceedings till the affirm- 
ance of error againſt the princi- 
pal upon terms, though the 
ſheriff is in poſſeſſion of the 
goods. ibid. 
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2E X. 


Set off. 
Vide Mutual Debts. Page 147 


Plea of non afſumpfit, and a ſet-off. 
161 


How to compel them to 
l ring in the body. 


Formerly were tardy in returning 
their writs. 93 
They were obliged to return their 
writs into court after term. ibid. 
Wilfully delaying the execution of 
the proceſs, or having levied mo- 
ney ſhall detain it, liable to at- 
tachment. ibid, 
Shall, on ſervice of rule in London 
or Middleſex, return the writ, 
and bring in the body in four 
day. 94 
In the country fix days. ibid. 
How to compel the ſheriff to return 
writ, and bring in the body. ibid. 
If bail is put in in due time, you 
mult firſt except before you rule 
the ſheriff, and the rules muſt 
keep pace with the defendant's 
time. 9 
Affidavit of ſervice of the rule, to 
move for attachment. 95 
Affidavit, when no bail at all put 
in for attachment. ibid, 
How to proceed if ſheriff goes out 
of his office. 96 
Diſaringas againſt the late 5 
1d. 
To be left four days before return. 
ibid. 


Sheriffs. 


Pracipe for ſame. 97 

How to proceed by original. ibid, 

Affidavit in order to move to in- 
creaſe the iſſues. 


Dc, 
Sheriff may put in bail to ſave him- 
ſelf. ibid. 


Affidavit for attachment where bail 
was put in, but did not juſtify. 76. 
100 


If 


How to get attachment. 


1 


If the coroner does not pay on re- 
turn of attachment, how to pro- 


X 


ceed againſt him. 
Soldiers. 


No volunteer ſoldier liable to pro- 


Page 100 


ceſs, (unleſs for criminal matter,) 


or the debt is 201. 444 
Plaintiff may, upon notice given, 


file common bail, and proceed to 


judgment for any debt, and alſo 
to an outlawry. 445 


Special jury. 


a. 


How to apply for a ſpecial jury. 
| 200 
No coſts of a ſpecial jury, unleſs 


the judge certifies. 201 
May have a view. ibid. 
How to proceed to get one. 10%. 
Di}lringas for a ſpecial jury. 208 


Statute of Limitations. 


The entry of a bill of Middleſex to 
ſave the ſtatute of limitations. 


377 
The like of a latitat. ibid. 
Docquet. ibid. 


If once done, no neceſſity to do it 
again. 2 hid. 
It may be continued upon replica- 


tion. 378 
Sul pæna. 

Su pœna to teſtify. 210 

Præcipe for ditto. tid. 

Mutt be ſerved perſonally. id. 


Witneſſes to have a reaſonable no- 
How to proceed if witneſs in cuſ- 


tody. ibid. 


Ha. cor. ad teſtificandum, 211 
Pracipe tor ditto. 212 


Suggeſtion on Recerd. 


Suggeſtion on the declaration of 
the death of one of the plaintifts 
purſuant to the ſtatute. 485 


D 


. 


The like after iſſue joined. P. 485 
The like of a defendant after ver- 


dict. 486 


Suggeſtion was entred on the nife 


prius record, of the death of one 
of the defendants in the jurata, 
after verdict, upon error being 
| brought, it appeared rightly en- 
tred on the iſſue roll, and held 
not to be error. ibid. 


| Suggeſtion on the Court of Conſcience 
I” | 


If an action be brought by one citi- 
zen againſt another, and he does 
not recover 40s. and the defen- 
dant proves that he was refident 
in the city, coſts ſhall be allowed 
him. 487 

How to apply to enter it up. 488 

Who 1s within the defcription of 
this act. 489 

But if judgment goes by default, 
he ſhall not be allowed ſuch ſug- 
geſtion. | ibid. 

The cofts of the motion are to be 
allowed if ſuggeſtion goes. ibid. 

What afhdavit is neceſſary to ground 
the motion. ibid. 

It 15 not diſcretionary in the court 
to allow the ſuggeſtion, but they 
are bound to grant it. ibid. 


Super ſedeas. See title Priſoners. 443 


Surrender. 322. 


Tender. 


W HAT is a tender. 15 5 


Muſt be made before the 

writ ſued t e ibid. 
How to plead it to an action in 
debt. ibid. 
The like in caſe, zbid. 
Tencer of goods how to be pleaded. 
Every requiſite which is in a 
particular caſe neceſſary to the 
validity of a tender, muſt be 
thewn 


Y 


157 
Tender by juſtices. ibid. 
In treſpaſs. ibid. 
Diſtreſs. ibid. 


A tender in any money coined at 


Replication if he takes money oat 


Formed from the canonical conſti- 


Obſervations on the terms and ap- 


What not. ibid. 


„„ #*:. © 


fhewn to have been complied 
with, elſe not good. Page 156 
How to plead a tender of ſtock. 174. 
When to plead a plea of „ 
i ibid. 
Freſh demand and refuſal. 769. 
Money to be paid into court ſirſt. 


the mint, upon which there is 
the king's ſtamp, is good. 76:d. 
But a bank note 15 not, unleſs the 
tenderer offer to get change for 


It. | I 58 
Plea of zen aſſumgſit and tender. 
| 103 


Replication and iſſue. 164 


of court, and goes for farther da- 
mages. | 165 
Terms. 


Why fo called. 
tations of the church. ibid. 


When fettied. ibid. 
Days in bank. $4 
Of eſtoigns. | 761d. 
Micbaclmas term and returns. 52 
Hilary. ibid. 
Eaſter. — 
Trinity. 54 


pearance days. ibid. 
7e of Writs. 


What writs mutt have 15 days be- 
tween the zee and return. 56 


Tranfitcry Ations, Vide Adbions. 
Trial. Notice of. 


In London and Middleſex, and de- 
tendant lives within 40 miles, 


$ days excluſive. 191 | 


E 


If in the country, and venue laid 
there, 10 days at leaſt. P. 191 
If given 22d February for the next 
aſſizes, and the commiſhon day 
is the 4th of March, it's good. ib. 
If defendant lives above 40 miles, 
and venue in London or Middleſex, 


14 days. 192 

Sunday accounted à day, if not firſt 

or laſt. ibid. 
Where a term's notice is neceffary. 

ilid, 

How to put off trial. ibid, 

Affidavit. | ibid, 


What the affidavit is to contain. 193 
Notice of trial for London. 194 
The like for Middle/ex. ibid, 
The like for the aſſizes. ibid. 
Countermand in London or Midale- 


ſex, two days. ibid. 
If defendant lives above 40 miles, 
6 days. ibid. 
The form of a countermand. 7254. 
Notice of continuance. 195 
Cannot continue but once in a 
term. ibid. 


If plaintiff does not proceed to trial, 
purſuant to notice, he muſt pay 


coſts. . | ibid. 
Affidavit. ibid. 
How to move. 196 
Affidavit of demand and refuſal of 
the payment of coſts. ibid, 
May move for attachment. bid. 
Trial at Bar. 
Cannot be moved for until iſſue 
joined. > 199 
Nor unleſs it be moved upon affi- 
davit. 200 


In what caſes it may be granted. 199 
It cannot be granted by conſent, 

without leave of the court. 214. 
A ſpecial jury muſt be moved for. 


200 

Neaww Trial. 
May be moved for within the firſt 
four days. 221 
But 


E 8 
But muſt be upon affidavit ; unleſs 


the judge has miſdirected the | 


zury, and not fatisfied. Page 221 
Will not grant it in penal actions. 
__ tdid. 

May. be granted a ſecond time. 
ibid. 

May be granted in ejectment. ibid. 
But not on an information. tbid. 
May be granted after nonſuit, if 
improperly directed. ibid. 
Muſt be on payment of coſts (un- 
leſs, Sc.) | zbid. 
How to move. 222 
How to proceed if verdict ſet 
aſide. ibid. 


; Treſpaſs. V:ge actions. | 
Trover. Jide actions 


Venditioni exponas. 261 


Penire facies. 206 
The like where there are two de 
fendants, and one lets judgment 
go by default. 207 
Where ſheriff is a party it muſt be 
awarded to the coroner. ibid. 
Continuance of the venire. 227 


Venue 

Its derivation. 15 

What actions are local, and muſt 
be laid in the proper county. 


What not. ibid. 
Informations and popular actions 
muſt be laid in the proper coun- 
ty. ibid. 
Debt for rent againſt an aſſignee. 
.-46 

Changing the wenae, diſcretionary. 
ibid. 

Will not change it to any of the 
four northern counties. ibid. 
The court will remove it from the 
proper juriſdiction, upon ſug- 
geſtion that an impartial trial 


D 


g 


4 


- when attorney is plaintiff, 


_Afidavit. 


1 . 


cannot be had in the county 
where it's laid. Page 15 
It will change the venue from the 
city of Chefter, to the county at 
large. ibid. 
It cannot be exchanged but to a 
county where the whole cauſe = 
action aroſe. 
Cannot change it from Middle, 
ib. 
But he has no privilege to change 
it into Midaleſex, when defend- 
ant. ibid. 
Barriſters and officers of the court 
have the like privilege. ibid. 
It cannot be changed from Mid- 
eleſex, into a Welch county. ibid. 
Within what time i: may be chan- 
ged. IS 
If plaintiff moves, it malt be be 
tore a replication. | I71 
If action ariſe, part in one county, 
and part in another, plaintiff 
has his election to lay wenze in 
which he pleaſes. ibid. 
Plaintiff may, upon undertaking to 
give evidence material in the 
county where laid, diſcharge the 
rule. ibid. 
Though plaintiff c cannot in effect 
move to change the venue, yet 
he may do it in effect by moving 
to amend. ibid. 


| How to move to change the venue. 
ibid. 


171 
172 


Verdi. See Pofteas. 


View. 


How to apply for a view, 201 
The parties are to bear an equal ex- 
pence. Bid. 
No affidavit requiſite in this court. 
ibid. 
Wales, | 
No arreſt to be made in Vales, un- 
leſs the debt amounts to 207. 
60 
If 


If it's a Welch iſſue, to be tried in 
the next Engliſb county, how to 
award the venire. Page 190 


Warrant of Attorney. 
How to enter up judgment on a 


warrant of attorney. 280 
When an attorney muſt be preſent, 


on taking a warrant of attorney. 
278 
When not. ibid. 


When judgment may be entred up 
without motion. 279 
If 10 years old, motion muſt be 
made in court. ibid. 
How to enter it up if given to a 
Feme ſole, who afterwards mar- 
ries. ibid. 
If judgment be given to two, and 
one dies before judgment en- 
tered, leave will be given to the 
ſurvivor to enter it up. 11d. 
If defendant dies in vacation, may 
enter it up, as of the preceding 
term. | 280 
Judgment entered by an attorney's 
clerk, who uſed the name of a- 
nother attorney, ſet afide. 11d. 
The court will not ſet judgment 


alide, though the defendant he | 


K 


X. 
the day it was ſigned at 7 in the 
morning. Page 280 
Affidavit neceſſary to be made. 281 
How to ſign judgment. 282 
Entry of the judgment by nil oo 
ibi 
The like by non r ſum informatus. 283 


Witneſſes, 


How to compel them to appear- 
210 

If witneſſes are going abroad, may 
be examined before a 22827 212 


How to proceed in term. ibid. 
The like in vacation. 213 
The form of interrogatories for 

plaintiff, __ ibid. 
The like for defendant. 214 


Writs. 


Obſervations on the returns of 
writs. 55 
Non-juridical 4 ibid, 
11th Now. is not any return. 21d. 
What writs are to be returnable on 
days certain. 56 
What not. ibid, 
All writs iſſued out by original to 
have 15 days between ze/fe and 
return, 57 
regs; ibid. 
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